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Wlurt is a company ? We so frequently hear about somebody either 
in aeonmaay or nmniDg a company. For a lay man, the term “ronipany ’ 
a business oiganiiatioiL But we know that all business oiganisattons cannot be 
technically called'companies’. For eaample, a person running a small sb^, ere., 
onhlsowii.lstermedasasolepipprietor. When two or more , persons (but not 
mord than 20 ) pod their money (technically known as capital) and carry enbus^ 

ness together, we caU them partners and the type of business they conduct» 


'partnership*. 

The ordinary law of the land does not let a sole proprietor to segregate his 
private means from thoae in his business. Consequently, in the case of a businesB 
crisis, bis business debts wiU be met also from hu private means. Thus some inevi- 
table’event of miscalculation may lead to the ruination of himself and bis. family. 
It may be not worthwhile for him to make such a stake and he may, therefore, 
decide upon carrying on the business u a private company. A partner’s position 
it all the more preearious. The partnership relation is based on mutual 
confidence. If a partner misuses this confidence, he may land the other partner in 
insurmountable difficulties, since a partner’s liability is unlimited. This risk the 
partners may eliminate by incorporating themselves into a company under the 
Companfea Act since in that event the liability of each member becomes limited to 
the extent of the shares held by him. Apart from the limitation of individual risk 
there may be multifarious considerations which may iippel a group of persons to 
form a corporate nucleus under the Act. e.g., procurement of technical know-how, 
persons with proven managerial ability, huge capital, corporate personality, 
transferability of shares, etc. 


When a company is registered, it is clothed with a legal personality. It 
comes to have almost the same rights and powers as human being. Its existence 
is distinct and separate from that of its members. Members may die or change, 
but the company goes on till it is wound up on the grounds specified by the Act. 
In other words, it means that it has a perp|rtual succession. A company can own 
property, have banking account, raise loans, incur liabilities and enter into con¬ 
tracts. Ev» members can contract with company, acquire right against it or 
incur liability to it. For the debts of the company, only its creditors can sue it 
and not its members. 


As the company h an aitifidal person, it can act only through some human 
agency, viz., directors. They are at the helm of affairs of the company and 
act as its agents, but they are not the agents of the members of the company. A 
company has a common seal to authmiticate iti formal acts. 

^ “eoeparata 1*0". You must have' understood the principle 
i!io *• *0 independent legal entity. Ih Salomon a Saloman St Co. Ltd. 

[(189t) A.C, 2], the House of Lords hud dosrn that the company is a person 
f'** . J ■^fste from iU members. TTie whole law of corporation is in fact 

Now. the questioa may arise whether 
FermaaBty eaa ever be liAed or rent {to. torn). Before 

^ ^ ^ nndentand the meaning of the 

phrare liftiBg tha vaO**. It manat lookiag bahind the company as a legal perion, 
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dhnguding the corponte entity and paring legud, iaitend, to the leelidek 
behind the Iqjnl fhoede. Where the Conils ignore the company and conisem them* 
aelves directly with the memhera or manageie the coipante veil may be uid to 
have been lifted. Only in appropriate circumatanom, ace the Courta willing to 
lift the coiporate veil and that too, when qneationa of control are mvolved ratiwr 
than meiely a queation of ownecahip. 

The folloenng are the caaea vriiere modem company law diarcfgarda the 
prindple of coiporate penonalhy or the principle that ^ company ia a legal 
entity distinct and aeparate from ita aharefaolderB or membeta. 

(1) In the law relating to trading with the enemy where the teat of control 
ia adopted. The leading caae in point ia Daimler Ce. Ltd. v. Continental Tyre & 
JRubber Co. (1916) 2 A.C. 307. If the public intereat ii not likely to be in jeopardy 
the Court may not be willing to crack the corporate ahell. But it may rend the 
veil for aacertaining whether a- company ia an enemy company- It ia trae that, 
unlike a natural peraon, a company haan’t mind or conadence, therefore, it cannot 
be a friend or foe. It may, however, be characteriaed aa an enemy company, if ita 
aSaira are under the control of people of an enemy country. For the pnrpoae, the 
Court may eumine the character of the peraons who are really at the helm of 
affaira of the company. 

(2) In certain mattera concerning the law of tazea, death dutiea and 
atampa, particularly where the queation of the controlling intereat ia in iaaue 
[S. Berendaen Ltd. v: Commissioner of inland Revenue (19S3) Ch. / (C.d.)]. Where 
coiporate entity is used to evade or circumvent tax, the Court can diaregard 
the corporate entity [/ngg/ioi v. Cmnmlssloner of Income Tax, A.I.R. (1969) 
S.C. 932] 

(3) Where companies form other companiea aa their subaidiaries to act as 
their agent. The application of the doctrine may operate in fhvour of such com¬ 
panies, depending upon the acts of a particular case. Suppose, a company acquires 
a partnership concern and registers it as a company, whidi becomes - subsidiaiy of 
the acquiring company. In an action for compulsory acquisition of the business 
premises of the subsidiary, it was held that the parent company (which through 
itself and nominees held ail the shares) was entitled to compensation, maintain 
action for the same I.S'mflA, Stone and Knight Ltd. v. Lord Mayor, etc. of Birmin¬ 
gham (1939) 4 All 116]. 

(4) Where the benefit of limited liability of shareholders is destroyed and 
each shareholder’s liability has become unlimited. This happens (under Section 
45) when the number of members of a public company or a private company falls 
below 7 or 2 respectively, and business is carried on for more than six months. In 
such a situation, every person who is a member and is cognisant of the fact shall 
be severally liable for the payment of the whole debtf of the company incurred 
during that time. 

(5) Under the law relating to exchange controL 

(6) Where the '.hvioe of incorporatron ia adopted for some illegal or impro* 
pur pnrpoae, e.g. to drieat or ciroumvunt Uw, to defraud craditon or to avoid togri 



c r - I.J. -MMiul liabiliw •tall times and 
exonerate a member from bu . aijo«ed,.brt tbe puUfe.iiift 

GLifirfi"f‘"''- f*" " *• idmiMM mMk 

Auwert may ht Mm the tuicfthUMids pater). . . . 

j. An association of perioM gay fom a compa^ and 

as such under the OompanietAcfc Wbat*» the eonaideiatioiia mhicli 
may actuate U do so 1 . 

If the tbuaiaua composieg the oompany ordimodata theaiadveii 
the eoamnyiMi fete eatUict Si it.a ooneet datemant f 
A compmiy emi own property, have a bmiktog account, idea brnii. 
incur liabilities and enter into contracts, whereas its members cannot 
contract with the company, acquire rights against it or incur liability 
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to it. Examine the veracity tA this statement 

4. For the debts of the company, its creditor (a) can. (b) cannot, sue the 
members of the company. Which is correct ? 

5. Are the directors of company agents or the members thereof 7 

6. S had bMn in the leather business for many years and solvent Later he 
decided to form a company, the members thereof being S himself, his 
wife and five children (each having one share) and transferred his bust* 
ness to the company. In consideration thereof S was allotted fully paid 
up shares and debentures; the latter were secured on the assets of tbe 
company. Evedtually, the company bad to be liquidated and the asieta 
being insufficient to repay either the debentures or the trade creditors, 

S claimed preference on the ground of being a secured creditor in . 
respect of the debentures held by him. The unsecured creditors object* 
ed to this claim on the ground that S and his company were one and 
put in a counter claim that their debts should be discharged first la 
the circumstances, could S get repayment in priority to the unsecured 
creditors ? 


7. An English company was formed for selling in England tyres produced 
by a German company in Germany. The bulk of English company’s 
shares were held by the German company. The overwhelming majority 
of the shareholders and all the directors were German nationals 
in Germany. The English company filed a suit during the WoiM 
War I to recover a trade debt Could the company be allowed to 
priced with the action 7^ IDa/mbr Co. Ltd. v, Continenta! Tyro and 
Aufthe/- Co. {1916) 2 A.C. J07J. * ^ 

*. X. having huge dividend and faitereg incoma, fomwd fouf private rp m 

panies. He agreed with each of such oonpaaha to hold t^lock of taveiU 

MasM ateatfOTtheooatpuqr. ThalMom nailvad waacndliad 
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pnttaded lou. In diii my, X dhpidad ft^ineoan vinr to nAm 
hii taX'bordai. la n^fegn! jmceedtog X, lha onart tbo 

company and eoncenied itself directly with X Could the oonrt do to^? 
[In re Sir maskaw Mmtdcji Petti AJJt. (I927i^M6m. STll 

9. H sm appointed the managing director of A ft Co. <» the term that 
he must not,'at any time daring the tenure of his oflBoe as sudi, or aftegr* 
ufards, seek' the custom or entiee away the customers of A ft Co. Subsh* 
queat to the cessation of H*s eaqdoyaieat under an agieement he set iq> 
a businem in dm name of H ft Co. which solicited dm eustomets of 
A ft Co. Bvideace showed that M ftCo. was Ibcmed to anahle H to 
commit'a breach of hia covenant against solicitation. Gbdld H ft Co. 
and H be restrained ftom doing so T ^S^eri Meter Cle,'w..0eim {1932) 
i.Ch.93Sl 

Classss af CampanlsB nadsr ths ftft f A registered coinpany nHorbea coin* 
pany is limited by ^res or guarantee or unlimited. 

(1) ACoH^ary IMtedbp Aurea i When the liability of the members of a 
compaiv is limited by its memOcaadam of association to the . amount (if ai^) un> 
paid on the shares held by .them, it is known as a company limited by sbar^ ft 
thusimpiies that for meeting^ the debts of tbe company, the-ahareholder m^r be 
called upon to contribute only to eatott of the amount wfaidi remains unpaid on 
his shareholding. His separate property cannot be encompassed to meet t^ 
Company’s debts. 

It may be worthwhile to know that thouiA * shardiplder is a co-owner of 
the company, he is not a co-owner ofthe company’s assets. The-ownership of the 
assets remains with the company, because of its nature^asyou nmy recoUem—as 
alegalpenoa. Tbe extent of theridhts and duties of a storeholdm as co-owner 
is aseasared by his shareholding. Thus, an tbe diarefaoldets of tbe company are its 
preprietocs: the amount due from ad of them is the issued capital of the company. 
A company limited bf diares needs fond for its working^ raises its Aind by 
issuing shares. When the shaim are issaed, thM may be subscribed by the signa- 
tm im to the memorandum or may be allotted to a p plfcan t s therefor, either for cash 
dr for consi dem t ion in kind. 

Yon may now ask vAethar, in a oontpony limited by shaman a ahorehoider 
hoB |o pay the whole nominal value of its share at ttetinw of acquifing the aharaa 
The answer is in the negative. Subject to the provisions of theartkiaa of tbs 
oompany, its diieetors may at any time dsanaad fraas the sheieholderB payment of 
dm unpaid portioa of the aominni.amount of IheahiueB. demands—techni- 
cnllydfeaeiibed as*ealls'--mayhtandrbMMr'dnijHf tte lif»>tinM of dm company 
ordvingthe winding op. When the Initial working capital f u w v i dsd by the, jnltial 
payments of the ahardioldem falls abort, dfaecton have'the power to.niake fluthnr 
oalla. -ThMeis no legal limit os regards and amount cfacalL Yon will therefore 
nodes diot both the time for, and the aniount of, call are uncertain, depending on 
Ae decision, of die directors. 

( 2 ) A C^ntpaty Umited by buaraitee: Section 12 ( 2 ) (b) defines it as one 
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UMttorthe compuiyin Ihe event of ill being wound up. *'**’**'5? 

thTmember of. guarantee company ii Umited by. 

the memorandum. Mcmben cannot be called upon to contnbute beyond that 

atipulated sum. _ 

From what you have read so far. you wiU obaecve that the common totuttt 

between a ‘guarantee company’ and ‘share company* are legal ^rs^ity and 
l imi ted liability. In the latter case, the members* liability is limited by the amouit 
remaining unpaid on the share, which each member holds. Both of them have to 
state in their memorandum that the members* liability is limite^ However, the 
point of distinction between these two types of companies is that in the former case 
the members may be called upon to discharge their liability only after com m e n ce* 
ment of the winding up and only subject to certain conditioiis: but in the latter 
case, they may be called upon to do so at any time, either during the company’s 
life-time or during its winding up. 

It is clear from the definition of the guarantee company that it docs not 
raise its initial working funds from its members. Therefore such a company 
may be useful only where no working funds are needed or where these funds can 
be had from other sources like endowments, fees, charges, donations, etc. 

Noit-profii making Companies : Suppose an association is about to be formed 
as a limited company for promoting commerce, arts, science, religion, charity or 
any other useful object and intends to ai^ly its profits or other income in promot* 
ing its object and to prohibit payment of any dividend to its members. In sudi 
circumatances, the Central Government may, by licence, direct that the associatioD 
may be registered as a company with limited liability without the addition of 
words ‘Limited’ or 'Private Limited’, to its name. Thereupon, the association 
may be registered accordingly. On registration (subject to provisions of Section 
2S), it will have the same privileges and obligations as a limited company has. 
This licence is revocable by the Central Government, and on revocation the 
Regisinr put ‘Limiled’ or ‘Private f.imited’ against the company’s name in the 
register. But, before such revocation, the Central Government must give it a 
written notice of its intention to revoke the licence and an oppor tunity to be hea rd 
in the matter. 


(3) An unlimited Company is one which obviously does not limit the liAhiiity 
.of its members. Companies limited by guarantee and unlimited may or may not 
have a diare capital. 

PMte and Private Campmdet: Companies are further clAMifiiat as private 
eempanied' and "Pubttc emnpoHles”. The Act definei a public company as on« 
which is not a private compuiy. Thus, to understand properly the of 

tens *public conipany’ one must know the cfaaracteristica which constitute a private 
eompany. These characteristics are as follows: 

(1) iKatirieUan ea ttansfef of shares : The articles contain a provision ws* 
triciing the right to transfer its shares. The object to such aprovisUm is to 
Gonfliie the ownership of and interest in the company ton dosedrele offriendb 
and relatives. Tbe right of transfer is generally restricted in the foUowing 
mianer. 
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(b) 


(c) 


By anfhoriiiiig the diiecton to XBftao tiiiiifiBr of oImiw to penotowte 
th^ do not approvo or Iqrcompetting the 

shS^oIding to the existiog «hareholde» fln^ 
can only restrict the right of sale to a member. On 
^artidm usuaUy providod that before toBing («transferringhh shar^ 
the directors must be communleated hi writing of inch intention of the 

By*MiidSSg the method for criculating 

Siytasddby one member or another. GeneraUy, It is left Iota 
demined either by the auditor of the company or by the company at 

B^roviding that the shareholders who are employees ®^****!^^!^ 
shall offer the diarea of specified persons or class of persons when they 
leave the company’s service. 

(21 UmltatioH o/MemberaMp : Ihe artkdes must contain a provWon wlm 
bvthewmpanylimitt the number of its members 
are members and ex-employees contimiing to be meu^) to » 

shareholders, joint shareholders are treated u a single member. The 
mil^l^whi ‘employee members’ are excluded from the computation i s perha ^ 

to enable the company to associate workers with the management of ^ 

•fiH trt eive them the bengh* of owning interest in the company. This will m its 

^tion 77 authorises a company to grant loans to its employees, ««., toiner wan 
directors) to purchase itt shares. 

(3) Prohibitum on making an InrUailon topabUe : The articlw most prohiW 
Mivinvitotion to the public to iuberibe for any of its shares or debentum. Such 
Irohibitim is necresary fur the substance of the private character of the coi^ 

SMtiO. »7. M dto « taYtetk* » . 

S^Uie lelKWl “ meoibenof th. compiojr I*.* o«te«lwiWto toOj. 
'*^lr^Ardehenture-hdders of the company; But such an Invitation tothepoUle 
Sd^ewlSU ftom the categoiyof “invitation to the public” if such offer or 

invitation CM to result directly or indirectly the rimre or 

debentures becomiiig available for subw^Mor purchase by persons 

o ther than those receiving the offer or invitation; or 
(ii) otherwise as being a domestic concern of the persons making and 
receiving the offer of invitation. 

Consequently.a compMyii permitted tooffershaw " 
hMs or debenture-holdeis.. An offer of shares by the directon to their friends 
.i- iiincnt marked "private and confidential not for publicatioa** is not an 
mfelio Iffitarieff v. Combbted^laeandeaem Motab SynOcato Om 

f JalillM mat 1 pwnpectt. tcw n i - * *» 

Co. f. Chrtmonher (J95d) / AS.K. 49^ 



CMtma * Tlie r wr***** Aet.tai enieled Seetkm 43A to at 
m-D^ . mrt f « y , <*»« » private cwmMuiy nhicb, under certam cirouastM^ w 

y f—y* Mv»to companies are granted cerUto 

S22«S2£Lw«?*roZtik. >»<- toriu.btk.t .pri«b 

£?=--!■- ni ■ • - - J-, - r“^ -- • <■ ■•■« It b «» 

«k lat a Dobik eotaaaaa wtj font many fully-owned or partly-owned 
orivakeamLnimb In this wap. a pnMie eompaay may trade with public mpocy 
tbroudl 4iM ptf^Ma companies thereby evading the statutory disclosures which a 
publie aon|iBny baa to make. To resolve this problem> the Act treats a private 
company wbkh is a subsidiary of a public company as a public company for all 
intentt and purposes. 

The followiik are the cifcumstaaces in which a private company would be a 

**deemed pnUic" company: 

0) Where not less than 25 per cent of the paid-up capital of a private corn- 
pany is held by one or more bodies corporate, the former, subject to certain 
exceptions, would be deemed to be a public company. 

For the purpose of computation of the percentage (/.e. 25%), account must 
not to be taken of any share in the private company hdd by a banking company 
if, and. only if. the following conditiou are satisfied in respect of such share, 
namely 

(a) that the share (i) forms part of the lubject-matter of a trust; (ii) has 
not been set apart for the benefit of any bpdy corporate; and (iii) is held 
by the banking company either as trustee or in its own name on behalf 
of a trustee; or 

(b) that the share (i) forms part of the catain trf a deoaaaed person; (ii) has 
been bequeathed by the Sdeeeaicd penon by his wfll to any bt^y cor¬ 
porate ; and (iii) » held by the banking company either as an executor 
or edmiaiaUator of the deceased person or in its own name on behalf of 
an eieentor or administrator of the deceased person. 

The Registrar may, however, demand from the banking company sudi bo o k s 
and papers u he deems fit, if he wants to be satisfied on aforesaid ctmditions 
[Section 43 A (1)1. 

^ S^PPOtSf the average annual turtaover (the aggregate value of the goods 
produe^ supidied, distributed or controlled or services rendered by the company 
during financial year) of a private company—whether in existence at the com- 
maaoiMef^ Companies (Amendment) Act, 1974 or 




M^t^ imce^ the oommenemnent of the Amendment Act of 1974; or (ii) 
JK pmcededsuch commencement and the other part of 

^ ^”“ °*** commencement; or (iii) immediately foU^ing 

V ^ tiM thereafter!» lem than Rs. I cote (i.a.^ if the 

faSSv*! or *bove). In such a ease, the private company shall, 

75?‘ company on and from the 
eipiiydfa period ora months from the last dayof the rdevant periodduijm 


Mitt* frivM* Mpogr had ttentd avongeaamdtanoior. Oottiisia- 
ooBttvapablfeceovMUiitfluqriataiB join attkiei tte pnMttioaiorSeettml 
jH)Oii)'aa4iMVttaotioa evaawiUi aamberofits meaibenfadiioedbelow?^b- 
eectioaOAA 

(HO if the private eompeBycoaiM to hold 25% of tta paid>ap duiK ci^ltel 
• of apd^eoaipaayhavinf ■hanG^HteLafkwtbeooBuneiimaicBtor the Amcnd- 
BMOt Act of 1974k it ihall beoooBe a pubUc oon^aBy ea aad fioai the date on which 
the laid peicentage ii flnt held. If, however, the afoieiaid peioentefe it held by 
the private eompeay before the C 9 mmeneenient of the Amendment Act, 1974, 
then it eh^ become public company on and from the expiiyoftheperittlofS 
mondii Crain the date of commencement Bnt if, during tbie period of 3 mpnthi, 
the laid peroentaie falli below 25%. it ihall remain a private company for all 
intenta and putpoaea. When the private company becomea the pliUic company in 
the ciicumstanoea mentioned above, all other proviaiona of Section 43A ahall apply. 
In aphe of becomidb a public company, it can retain ha private atatutoiy cbarac* 
tariatica aad function with memben below 7 [aub^ection (IB)]. 

The proriaion of thia Section will not ^ly to the following caiei, namely: 
(a) where-the entire paid-up capital of tiie private company ia held by another 
aingle Indian private conqMny or by one or more foreign companiet, whether 
public or private; (b) where the ahares in the private company are held by one or 
more foreign companiei which or each of which, if incorporated in India, would 
.be a private company within the meaning of the Companiea Act,. 1956 provided 
the Central Ooveniment, on an applioation made to it by that private company, by 
an order ao directi; (e) where the ahareholding company or companiea is or are 
a private conipaay or companiea and haa or have no company aa a member and 
the total number of memben of the ahareholding company or compimiei doeanot 
eioeed fifty eaduding employeei. To filuatrate (c), let ua auume that the private 
company in whidi aharea are held by other companiei ia A aad the ahareholding 
ate B, C and D. IfBorCorDiaa public company and holds not 
kaa than '25 per cent of A’s capital, A becomes a publb company by virtue 
Section 43 A. If B, C or D is a private company and each of them does not have 
a company as ahardialder and the total number of members of B, CAD 
does not exceed 50, eaduding emjdoyees, then A does not become a public 
compeity even though B, G aad D together hold more than 25 per cent of A’s 
ogMtel. 

Clanae (b) is intended to remove the difficulty experienced by amall industries 
wod^ ip collaboration with amall foreign compuies similar to private companies 
in India due to the restrictions applicabto to public companies in regard to 
meaagerid remunerations ere. 

The aforesaid private conq^y ia required to file a certificate along with 
tte annnd retnin. The certificate ip to be signed by both the signatories of the 
letum. Hie certificate is to state thit it did not hold 25% or more of the paid-up 
ttaie eapilal of one or more puUk companies [sub-section (9)]. 

JVuBar fiatunt ef Stetbm 43A Compaq: The peculiar features of a 
*^deemed public company” are that the number of members may be below the 




aingloM gyntaMim of 7 nemben teqaired for • poblieoooqiny cf.». 12 and 45 and 
fhair arddat may the providoas <rf Section 3 (1) (iii) whidi relate to prhraia 
in proBt and loaa lUteiiieota filed with the Registrar are abo not 
Mm to«—in case where Section 220 (I), Second Proviso. Clause (iii) would 


apply. In an other re^ecta. all the provisions of the Act relating to public com¬ 
panies witt apply to companies becoming public companies by virtue of Section 
43A; Therefore, the provisions regarding managerial remuneration and invest¬ 
ments would apply in toto to a “demned public company**. 


It may be n^ that neither Section 81 (1) (c) nor Section 81 (lA) would 
apply ton private company which has become a public company Iqr virtue of 
43A but has retained In its articles the three matters referred to in Section 
3 (I) (iii). The provision contained in Section 81 (1) (c) of the Companies Act. 
1956. T*"""* be construed in a manner which will lead to the negation of the 
option exercised by a private company rriiieh hu become a.public company by 
virtue of Section 43A to retain in its articles the three matters rrferred to in Section 
3 (I) (iii). Both these are statutory provisions and they are contained in the samto 
statute, and must be harmonised, unless the words of the statute are so idain. are 
unambiguous and the policy of the statute so clear that to harmonise will be doing 
violence to those words and to that policy. The policy points id the direction 
that the integrity and structure of “Seetkm 43A—^prevno-companies** should, as far 
as possible, not be broken up. Since Section 81 (1) (e) of the Companies Act, 
1936, is subject to 'the qualifl^ion “unless the articles of the company otherwise 
provide," while interpreting that section and allied provisions of the Act it would 
be necessary to have regard to the relevant articles of association of a company. 
In the context in which a private company becomes a public company u nde r 
Section 43A and by reason of the option available to it under the proviso, the word 


"provide” must be understood to mean “provide expressly or by necessary impli¬ 
cation". The necessary implication of a provision has the same effect and relevance 
in law as an express provision has, unleu the relevance of what is necessarily 
implied is excluded by the use of clear words. Considering particularly the ip" i *ti s 
of “Section 43A— proviso-companiea". in order to attract the op ening words of cL - 
(c)of Sect ion 81 (l),lt is not necessary that the articles of the company must 
oontoin an expren provision otherwiu than what it contained in d. (c). NeeMe 
Imhitirles ■ {India) Ltd. and Others v. Needle Industries Newey {India) HoUbu Ltd 
and Others {1981) SI Comp. Cos. 743 {S.C.). 


, ■ . - . - V-*-‘Holding and subsidiary* coinpanies 

are tel^ terms. A con^y is a holding company or another only If theothw 
iaaBubsidiaty. Any tto three circumstances illustrated below must exist to 

constitute the lelationilup of holding and subsidiary companies. 

‘fntrol. the composition oftheBoaid 
of Director of A./.e.. if Bean without the consent or approval of any 
" remove a majority of directors of A. B wiU be 
P®**' nppoint majority of persons as directors 
OTA: (0 when these persons cannot be appointed in that capacity 
without B s consent, or (ii) when their appointments follow necessarily 
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fiam flidr aapoiiiliiiMt M diiecton, niantfer «tta 

in tli 0 compmy; or (iiD .when the toMinf oomiwv (/.«., or 

iti lubndiuy «.e.. A) holds the direetoirii^ 

(b) a)Awillbe..ubildi«yofB.rfBi. 

^Ipanyin respectof whkh the 

before the commmeement of toe Co mpaiuw (Amendamt) 19M 
S2^toe same voting rights in aU rejects as the holdeisof equity 

■bares. 

(u) AmdsLA wiUbe subsidiaiy ofB.if Bholds more ^ half in 
ncLirnd^ae of its equity ihare capital, where A is ^ other oomp^. 

In other words. B must hold more than 50% of the equity capital or 
the bash of the nominal capital whatever may he the amount paid up on 

the shares. 

It would thus be noticed that the holding of voting rights in esceu of 50% 
whether through equity or preference capital, would ^ the company in respect 
of which the same are held, the subsidiary of the holding company. 

For the purpose of condition described in para (ii) above.theshafesthat' 
a company holds must be held in its own right and not merely in a fiduciary 
capaci^ -muB. the shares held in trust for an individual are to be eaeluded. 
On the other Imnd. shares held by another person as a nominee for the company 
or any of its subsidiaries should be regarded as being held by the company for the 
purpose. 

It ihoidd be noted that a company may become a subsidiary under the 
condition referred to in paiagreiili <«) above throng toe agm of m other win , 
pany. Forraample,^ and C individually may hold 30% and^2U respejvdy 
Sf the equity capital of A- In such a case if.at ttm^ € bei^ a wbsjdiaiy 
of B then A wUlautomatffihllg Become a subsidiary of B. provided Cs hol^ w 
notin any fidudary cai^ty. Identical would be the position, if 21% of the 
capital is hdd by a nominee for B. 

In order to datutmine whether a oon^aiiy is asubaidiary of another, shares 
held by any person uhder toe. provisiMis of any debentnrto of firat-meotioiied 
company to of a tmatM for aecuriag an iwne of th e debifts aiu not to be 
taken into account. Also, where a ooaapany’e ord mery b usiaem mciBiim iiui^^ 
shpree .of toe . other company held as eeonn^ m a normal . Msinaas 

traasactiiA are to he dmmgatded. 

(c) A eonipaay ^ be sribaidiary of another ocuopany oalled hoMiag 

subaMiaiy of toe iioldingcompany. 
ForMan^Bisa subsidiary of A and C is a subsidiary of B. In 

antoaieaso^Cwilibe^Biibsidioiyor.A. in toe lilnmanaer.ifDiB 
a cf G; D wiV be toe subsidiary of Baa wdl as of A and 
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Nl. fkt cnnMiM. ^priftte tmfmj *■ • 
f*, appeut la uvnwl aectkau of Ihli Act ooJ oocfc • oospny wlH io M.lbo 

fwttal M fobttc conpiiiH. 

private companiei which are iubudiarie$ of foreign public oompaoiiee 
are divided into two categoriei: one. where the entire iharc captol ofthe private 
mheidianf company fc held by the forcigo holding company, either alone or in 
with other foreign eompaaiet. and the aecoad, where tbemtire abm 
bSi » ttoHobebL For the pmpoie of this Act, the first category of eorapames 
^Botbetubeidiarkaofa ^bUc company' and na such will not be tulgect to 
the ptomioa of the Act relating to such companies. Bat, for the 

purpeaea of BA Act, the aecoad category of ampaaiea will be treated as subai- 
diaries of a pubKe company [Section 4(/fl 

Pp^L. Haaaehd : By virtue of Section 4A the following instito- 

f fp fu ig lobe regarded as a public financial institutions. 


fa) The Industrial Credit and Invmtment Corporation of India Ltd.—a 
company which was formed and roistered under the Indian Companies 
Act, 1913; 

(b) The Industrial Finance Corporation of India—a company established 
under Section 3 of the Industrial Finance Corporation Act, 1948; 

The Life Insurance Corporation of India—established under S^on 3 
of the Life Insuraiioe Corporation Act, 1956. 

(d) The Industrial Development Bank of India—established under Section 3 
of the Industrial Development Bank of India Act, 1964; 


(e) The Unit Trust of India—established under Section 3 of the Unit Trust 
of India Act, 1963; 

(0 The General Insurance Corporation of India; 

(g) The National liuuranoe Co. Ltd.; 

(h) The United India Fire and General Insurance Co. Ltd.; 

(i) The Orient Fire and General Insurance Co. Ltd.; 

(j) -The New India Insuiance Co. Ltd.; 

(k) The Industrial Reconstruction Corporation of India Ltd. 

The -CNtial Oovemment has, however, assumed powers to add any o»ii^r 
ins t i tntio n to the above-mentioned list of public fin a im ial instituthML This addition 
. has to be made through a notiBcatkm in the Oflkial Gaiette. Secondly, 
< the iastUutioii, for being added to the esistiag Ihl, 0) a«st have been estalfiished 
I orconstittttodbyoruiider any Central Act; or (ii) at least Sl% of the paid-up 
I Shan capital of such new inatitntion h held or controlled by the Central Goverin 


Csnaag ttweeaef Afiadt In eemptybrgwItkdreeenAtknaeenaAiiUHg a company 
ngrt^eetr^aayi^ettm 43); If contraveotioa is made in complying with the 
provisions contained in ^on 3(l)(iii), the company shall fortrit aU the privi- 



■ii^m C Bin M ^ a cM B , H it gatafled that the fUliin ta'ciavliiMv iriilr tte mM 
wqrireaie M t wm not ddibewte bat wm iccklwitit or indiMtcat itrdiitt onolfaer 
jrpoidiHkjMtud «|uittbte to gnitt idief (die Coort in thk contnit: 
the High Court). 


Ce M My" Ku itfm€mberak^fatttHtbd€imlggatml»lmm{Seefloii4S):irvt»ay 
time, the immber of tnenbcn of n public oompeiqr or n printte eompeiv fdb be- 
km leven or too leepectively and the company egatfiwwi to cany on iti bnineM 
for n period eneeding siz^fnontht aubseqnent to die fall, die iwa—h er enatfamhn , 
provided he is aware of the'faet, would be severally liable for payinent of the 
whole debts eontraeled Igr the eoapeuy duriof the period and auiy be sevemliy 
used therafor. 


Cane^mteei tfehertHi tht eoHMkHi eantumltit m tompmiy iSKttm 

44) : A compaqy registered as e private emnpaay, msy in oomse of tin^ dad 
^t aqy one of the proviaions of Section 3(IXui) i* a hiadnnoe to or an inter- 
feranoe with thedevdopmentof bushMM. In ai^ a situatiDo, it may decide to 
convert iteelfiato a pnUie company. If ft-altan fta attidee, so as to eadade there¬ 
from the provisions contained hi Seetkm J(IXiU)> it shalf cease to be a private 
company frdm the date the alteration takes edtet The company rniis^ within 30 
days from the date of the alteration, die with die Rogietrar a prospectus or a 
statement in lieu of prospectus. 

The prospectus must state the matters qieciBcd in Part I of Schedule 11 and 
set out the reports specified in Part II of Schedule 11 and Part I and II, shall have 
effect subject to the conditions contained in Part III of the Sdhedule. The state¬ 
ment in lieu of prospectus shall be in the form and contain the partieulan set out 
. in part I ai Schedule IV, and in the cases mentioned in Part II of that Schedule, 
shall set out the reports specified therein ; and said Part I and II shall be effective 
subject to the iwovisions contained in Part III of that Scbedale. 

If upon convenion the company decides to main a pnblie issue of shares or 
debentures, it would be necessary for it to issue a preipeetaa; otherwise it may 
only issue a stateaieat in lieu ef prospectus. In ddier case by reason of the require¬ 
ments of Schedules II and IV as to disclosure^ it would be necessary for it to 
disclose a great d^ of information as regards its aflUrs not requiring disclosure. 

It w mid be necemary for it to have at least 7 mrabets and 3 directors. At times, 
on sdch a conversion, the company may also decide)to include certain provisions 
in 4 nd delete others from, its articles to assist it in its functioning. 

CoarerrioH o/ptMie eompeap late a prhate campamp : A public oompany 
can be converted info a private company by passing^ a qiedal re^ntion altering 
its articlea so as to faidude therein the lestrittions eowtained in Section 3 (lXii<) 
of the Act. A special resofaition passed to convert a public company into a iMvate 
company is binding on dissenting shareholders provided it is beaa fidSt is in the 
inteiest oTthe oompany m a whole, and is c o ns i stent with tte objects fai the 
memorandum of assodathm. (M Rnmba v. MnHer SUk iitUs A. 1 .IL 19 SS N.U,iL 
atomto*fnip27]|. Under Seellon Sl(l), anr nllHadeu andn Jn fka nnkto to 
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convert a public company into a private abaB ntj haw nlftcl nnloia aw* 

an alteration has been approved by the Central Govenune^t. 

Rule 4B of the Companiea (Central Governmert a) Geneial Rnlea ^and 
Forms, 1 V 56 lays down that where the alteration of articlea of aaaomation of any 
company has the effect of converting a puWic company into a company, 

the company muat have the approval of the Central Government ^ 
must be had through an application, within three montha from the date amen the 
gpf fi ji icMlutioo for the alteration of the articlea of the company was passed. The 
gpplif t ti Vu be in writing and in Form No; lA or in a form as near thereto aa 

the circumstances of the case admit. 

(Further, under Section 192, a copy of the special resolution together with 
a copy of the statement of material facts annexed under Section 173 to the notice 
of the meeting at which such a resolution has been passed muat be filed with the 
Registrar of Companies within 30 days from the date it was pass^ by the com¬ 
pany. The copies of the above-mentioned documents must be either printed or 
typewritten and duly certified under the signature of an officer of the company.) 

After obtaining the approval of the Central Government in the manner 
just discuased, it must file with the Re^trar a printed copy of the articles as 
altered within one month of the date of receipt of the order of approval [Section 
3i(2A):. 


When altering the articles for the aforesaid purposes, the company should 
take care to see that '-ic articlea as a whole conform to the .requirements of the 
Act regarding private companies. e.g., if the articles provide for power to issue 
share-warrants to bearer, the same must be deleted, for a private company cannot 
issue the same. 


Procciue for conversioB of a private company Into a pnblic company: 

A private limited company, if it desires to convert itself into a public limited 
company, will have to follow the under-mentioned procedure : 

(I) It should (ake the necessary decision in its board meeting and fix up 
the time, place and agenda for convening a general meeting to a lter the articles of 
association and consequently the name by a special rescbalon an well as to alter 
by special rerolution the “objects" clause of the memorandum subject to the ' 
confirmation of Company Law Board under Section 17 and by ordinary resolution 
the share capital clause under Section 94, if the alteration of share is 

involved in the process. 


(2) The company has to see that any change in the articles conforms to the 
provisions of the Com^nies Act [Section 31(1)]; also to see that such does 

not increase the liability of any member who had become the m emii^ r before the 
alteration. 


(3) It must iuue notices for (he general meeting proposing the special 
resolutions together with the explanatoiy statements for the alte ration of the articlea 
and the memorandum. 

___ , wUl have to convene the general meeting in order to pnu thereat the 

sp^re^utiw ; (i) for the purpcie of the alteration of the and 

arttelee of nieo d n t ion; and (H) alw for the.pgipow of dabting thoie erHiiha uMih 



is... 

annqiiired tobe indudcd ia the crtidei of |..iirivate oinnfftmy only ISeotkn 
3(IXiH)l- Such other articles whjdi do not apply to a publio conpany ihoold be 
deleted and those which apply should he inserted. Consequent upon tbeiAove 
changes, it will have to delete the word “private" fro^ its name Section 21]. 

. (5) . It shall file either the prospectus in tte Form prescribed under 
Schedule II or the statement in lieu proq>ectus in the form prescribed under 
Schedule IV withih 30 days of the passing of the resolution mentioned in (4) (iii) 
above in the manner stated in Section 44. 

The aforesaid prospectus or the statement in lieu of prospectus must be in 
conformity with Parts I and II of Schedule II or with Parts I and II of Schedule IV 
respectively. 

(6) In the matter of the prospectus or the statement in lieu of the prospectus, 
the company has to adopt abundant caution agamst any untrue statement being 
included therein, because inclusion of untrue statement will attract penalty by virtue 
of Section 44(4). It may be noted that a statement included in a prospectus or 
statement in lieu of prospectus shall be deemed to be untrue if it is misleading 
in the fdhn and context in which it is included. Likewise, where the omiasioo 
from a prospectus or a statement in lieu of prospectus of any nmtter is calculated 
to misk^, it shall be deemed, in respect of such omission,.to be a prospectus or a 
statement in lieu of prospectus in which ui untrue statement is included. 

(7) It shall file with the concerned stock exchange 6 copies of such 
amendments on both articles and memorandum, one of which must be a certified 
copy. 

(8) It shall file with the Registrar the said special resolution together 
with the explanatory statement within 30 days of their pasting [Section 192]. 

(9) It mutt take some of the steps regarding further iuue of capital under 
Section 81 which are not in common with the stq» discussed in relation to further 
issue of shares. 

(10) The company has to apply to the Registrar for the issue of a fresh 
Certificate of Incorporation for the changed name, namely, tbe existing name 
with the word “private" deleted. On issue of such ceitifinte shall tbe name of 
the converted company be final and complete [Section 23]. 

Privileges of Exemptions : A private company can have a greater degree of 
srrecy as regards its affairs and enjoys greater freedom in its tqieration. It 
enjoys some privileges and exemptions which a public company is deprived of. 
Briefly these are as follows : 

1. Two or more persons may form a private company (Section 12(1)). 

2. Tbe restriction on tbe commencement of business contained in Section 
149 [excq>ting those contained in S. 149(2A) which-have been made applicabk to 
all companies) do not govern private companies. 

3. A private company may allot shares without issuing a prospectus or 
delivering to Registrar a statement in lieu of prospectus (Section 70). 

4. It need not hold a Statutory Meeting or file a statutory report 
(Seetion 145). 



5. The ooBient of direeten to ectee mdi# Md to tafce qoalUlcrthm ahiiw 

need not be filed wHh the Regirtnr (Seetkm 266). _ 

6. ThereUnoiwlricttoaontheamonnt of ovenU muMferUI mniiMm- 

tion the! It mey pey(SectioB 198). __ 

7. The fftn**"* of the Ceatnl Oownuneiit for eny ttCRaee at taeie miwe- 

mtion of dlrecton indodiiif maaegiBf or wholetthie director or opoo' their 
appointinent et iecreeeed remuneretioe. if oot requited {Seeiido 3M)). 

8. ThedirectorihipofaprivetecoBipiny iinottodudible in the OMiiaiai 

eninber of directonhip that a penon may hold (278). 

9. The nr**"* of Central Government for advancing foam to dfaecton b 

not required (395). 

10. There are no reitrictkmi on the powen of the Board of Diteeton 
(Section 293). 

11. The Central Government if not empowered to prevent a change in the 
BoardofOiiecton of a company which is likely to affect management pr^udieally 
(Scetkn 409). 

12. It can advance loans for the purcham of its own eharee (Section 77 (2)]. 

13. Proviiions of Section 416 relating to contracts by agents of a company 
in which the company is an undisclosed {winmpal, are not^applicable. 

14. A director can vote on a contract in which he is interested (Section 
300(2)(a)l. 

15. The provision of Section 81, as regards further issue of capital, do not 
apply to it. 

[For other exempthms, yon may refer to Appendix F to the first-mentioned 
text-book. Further, sre have referred to certain Sections which are not included in 
the new syllabus; nevertheless, you should be at least aware of their existence.) 

Whea Coasyaniss mast be RcgbteM : No company, association or ' 
partnership consisting of mom than twenty persons (ten in the case of a banking 
busineu) can be formed for the purpose of carrying on any business that has for 
its objects the acquisition of gains, unless it is registered as a company under the ' 
Companies Act, or is formed in punuance of some other Indian law. 

The provision is not applicable to joint Hindu family carrying on a imrfwff t 
But where a business is being carried on by two or mote joint fmnilies, the 
provisien will be applicable. For example, a Hindu undivided family, 
of the father, S m^r sons and another such family consisting of the father, S 
mejor sons and 1 minor son jointly canyon banking business. In sudi a case 
12 mejor memben of the two joint funflies would be carrying on the bankiqg 
business and, .therefore, the association should be registered under the 
Act; otherwise it wonM be regarded as an iUegal iusodetion. The.necenity for 
such a registration ..arises on aoeount of the fact that when two or more Joint 
families represented by their Kartas enter into a partnerdiip^ the of the 

aseociation for the purpose of Section 11 will be not Kartas ^ also 
ambers of the Joint fhmBIm IStyamfa/ Jlsy v. Mnihn SMhn I9S9 



:Cd. ^l^ .fbr 'die piir(ipi« 6t cpo^ratiog the io^bcrv ofpen^'Ce^^ /; 

OA 4be bluitiiirew, the memten of siiuh faeiiiUei ere nottp he ^ ' ’ '1^‘Z 

You know thftt on esMciadoii iVfai^-bn^ memhenli]^ . 

her. aforementiooed wiU be an lUgyal , wtbiiKj; jhf ■ 

statemei^ 7 It signifies that, as a body, it wiii have nO'legtd 'cxiateiipe v^it. .-'i 
cannot be wound up under the Act, or evepas An unregiateyied ;mfapp^y-' 
a member , of it would be able to sue it, nor would it be abie tb siie.the mea)i»r. 
Nfivertheiess, a member who has paid any money to the fusodetloa would he>ahie 
to recover it from the director or agents or the association hierore. the inoney so - - 
paid has been applied to an illegal purpose [Geenberg /. Cooperstein (1965) 653 

followed in Ram Dasv. Kunut Dhari A.I.R. (19^5). Every person ■ who is, or . 
continues to be a member of an association in the circumstances described above,. 
is personally culpable for all liabilities incurred in such business and every imeinbec 
is in addition, punishable with fine not exceeding Rs. 1,000. Further, $ectiQi)i 631 
makes it punishable for any person or persons to trade or carry on business under.. 
ivy name or title of which'limited is the last word, without hSing folly ineor- 
porated. 

A company, association or partnership not compulsorily registrable at the 
inception under Section If of the Act of 1956 would become so registrable if, 
during its continuance, its number of members exceeds the minimum prescribed 
by the Act. The restrictions laid down by Section. II apply not only to the flnt 
formation of a company, but they also rule its continuance [ATiharon Chmira f, 
Ijalit hfohan (1939) Cal 187]. 

An association of more than 20 persons, if unregistered, is invalid at its in* 
ception and cannot be validated by subsequent reduction in the number of 
members below 20 (Madanhtl v. Jankiprasai 48 All 319). nor can a contract entered 
into by such an illegal association befor registration be made valid and be sued 
against on a subsequent registration [Gujarat Trading Co. v. TricumJaaiRam..: : 
H.E.F [O.C.J.) 45], 

Where an association is formed in ermtravation of Section II, no relief can 
be granted either to the association or to any of its members, as the cootraetual 
rft!:»ti.>nship on which it is founded is illegal [Fadri Prasad v. Nagormaf AIR 
IQS'? S.C. 559). 

Section II will apply only where .a company, association -.r partnership 
carries on business and has for its object the aquisition of gains either by itseff dr 


by a''}’ of members. Section IJ is designed to prevent the mischief Which may ' . ^ 
arise from large trading bu.siiiess being carried on by a fluctuating body, Ithas,.i-. . 
bowevbr, been held that illegality or invalidity in the constitution of sin asso d i tk i r ..- . 
does not affect iu liability to tan or its. chargeabjlity. as a unit ofUMiidB^ 
[Kumarswamy Chattiar v. LT.O. (1.957) I.T.R. 457J. ■>. 

Mode of Reghtrntion : In the ease of a pubUc coni^y, at^ 7pr moN'\;,'', 
persons (associated for any lawful purpose) may form an fneorperatadebiiipaaiir^''^^ 
with or without limited liability by subscribing their, aamd to. menoranddii 
ediarwisa complying with the requirements of the Act, Ihcxaody theeame wigr, ' 

a Mmei«pecBoueaafocmaprivate6ompMiy(5eetloal2). ThMe pmow 
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Bth.Rw.lr~ rfCWnpB** AtoW with thi. .ntUcflon. tl»y 

.» R^aiRd to Ritail w tl» R«i*« ■ 

(I) Memorandum of Asaodatioi {Section 33 (1) Wl* 

Articles .. .. [ - ..(»(«>)]. 

A dedmlion Ihatth. teqt.ij«n«» of l». A« md the mb. fr.^ 
Ib««i>fcr h«« bM. oomplbd with. Thh dectontlOT »r«|^to 
be by an advocate of the Supreme Court or High Court or an 

attorney or a plemler having the right to appear before a High^urt or 
a chartered accountant in practice in India, who is engaged m the 
formation of a' company, or by a person named in the articles as a 
director, manager or secretary of toe company. 


( 2 ) 

(3) 


According to Section 12, toe essence of a validity incorporated rompany is 
lli fld it must consist of a particular number of persons and be an association for a 
lawful purpose. Unless the purpose appears to be unlawful ex/nefeoristrans* 
peiently illegal or prohibited by any statute, it cannot be regarded as an unlawful 
purpose. The question of motive inducing the founders of a company is unrelated 
to the scope of Section 12. This is because it is not a field of enquiry for the 
Registrar, which Section 12 recognizes as legitimate. Therefore, the motive or the 
conduct of the individuals forming the association is redundant—the only material 
consideration being whether the purpose of the association is permitted by law. A 
right is given to the citizens to form a limited concern. So long as there is nothing 
illegal or unlawful in the objects of the association, they cannot be denied this 
right. The fact that the company is calculated to affect the interests of its workers 
would not nullify it. 


The Registrar need not enquire into toe circumstances in which the company 
was proposed to be formed there is no such obligation on him. In spite of thj«, 
if he undertakes any such enquiry, he would be exceeding his jurisdiction and such 
an excess is not permissible. The same concept underlies Section 35 which gives 
legislative recognition to the dictum of toe Judicial Committee in I.L.R. Cal. 1 
(P.C.)extending the conclusiveness of the certificate to matten precedent and* 
incidental thereto. 


Besides the aforementioned documents, the company must give a notice of 
the sitontion of its registered office under Section 146 within 30 days after 
registration. 


If you recall Section 12, you will find that only a person can be a sigiutory 
to the memorandum. It follows therefore that a finn cannot be a signatory to the 
mcmomiidum, for It is not a person having an individuality aeparate from of 
its partners ; only individuals or other legal entities cad be members of a tyimp uny 
{Gmesh Das P.X.G Cotton MllU Co. {l9U)C.W.rf. (436). But under Section 25 
(4), a firm may dbntjnue to be a,member of any association or company to wfakh 

a lic^e has been issued under this Section by the Central Government entitlini 
It to be roistered as a company with a limited liability. But it is an czfieptkm to 

the generality of the law which predudes the firm from being acipted a$ a nhare- 

.iiOMerof a qoiQjjMiiy. 



ra, A HittduuadividedfmSyeoatktiagi^lltfpeimm dm^ flip >|hpidi^ 
buioon iwMi ft view io acquiring profit for Jlitf or fir M i gb ip w ilMlajplIi^^ M 
ngblefied under the Banking RegnlatiiMi Act, 1M9. <a) M It Wa-kitf 
eifttioa? (b)Will your answer betheMme. irtwouadl^ilded.ftaiBiawoutd liava 
carried on the Mid busineM ? 

11. At the inception the assodatkn wai not ngbtfililB under the Act a» 
its membership number did not erceed the etatatoiy limiL But tong thereafter 
the number of its members eiceeded diat statutory limit. Cbnid dm aasooiadpn 
eontfauw with the busineu for gain addiout regiitratioa T 

12. For determining the legality or otherwise of dw object (tfap iacospora* 
ted company, can the motive which actuated the fonndem of the company to form 
the association be looked into ? 

13. Can a firm be a signatory to memoreadum ? 

14. According to Section 25 (4) a firm mqr continue to be a member of a 
company to which a licence has been granted by the Oeatral Government entitling 
it to be registered as a limited company. How can yon reconcile this position with 
your answer to Question 13 7 

MemoraaiMi ef AsMciatioa : The memorandam of association of a corn* 
pany is in effect its charter ; it defines its constitution and the-scope of the powers 
with which it has been established under the Act. It is the very foundation on 
which the whole edifice of the company is built. 

“Fundamentally, there are two objects in registering the memorandum. 
First, that the intending corporator who contemplates the investment of his capital 
may know within what fields it will be incurring risks. Secondly, that anyone 
dealing with; the company*may know without reasonable doubt whether the con¬ 
tractual rdatlbnhip which he is proposing to enter into with the company ia one 
relating to mhttm within its corporate objects". A company cannot depart from the 
provisions contained in the memorandum however imperative may be the necessity 
for the depasture. It cannot enter into a contract or engage in any trade or business 
which it bqiond the "power conferred on it by the memorandum. If.it does so, it 
would be idtea vires the company and void. A memorandum is a public docu¬ 
ment under union 610. Consequently, every person entering into a contract with 
the compniqii is presumed to have the knowledgi of the conditions contained 
therein. 

CMteU/i ef Memorandum : The particulars of clauses which the memorandum 
of a oompany muit contain are as under: 

(1) The bme of the company, with 'Limited* as the last word and ‘Private 
Lhnimd* in the case of a private company. 

(2) The State in which the registered office will be situated. 

(3) The objects of the conqMuiy, in the case of a company in exhtenro 
immediately before the commenoemeat of the CompeiMcs (Amendment) 
Act. 1963. 

In the case of a company formed after the commencement of the Amei^ 
msnt Aet» 1965. the memetandiim must c«muin (a) the main objeM of|ha 



cmnpouy, together with other objectu incidental at ancUtiry to the ettatonjeet of the 
main ohjecia ; (b) other objects of the conpatiy not iftdnded m (a) above ■ 

(4j In the case of a company (other Aaii a trading wpotttiM), .wlttr., ;. 
obj^ not confined to one State, the State, to whose ternto^- tte.,. 
objects extend. 

(5) A declaration that the liability of members ts limited. 

(6) A statement as to the amount of share capul, and Hs division intb 
shares of fixed amount 

The memorandum .most conclude with a declaration of assodation s^^ 
bvthc subscribers, who shall add their dcscriptioni address and occupation, each, 
stating agiiinst his name the number of sliures be agrees to take. Theugnatures 
of the subscribers must be attested; one witness is usually sufficient and he must 
add his address, description and occupation. It must be printed and ffivided into 
paragraphs, numbered consecutively, and should be in one of the forms in Tables 
B. C. D, and E of Schedule 1 to the Act as applicable to the type of the 
company or in a form as near thereto as circumstances admit (Sections 14 
and IS). 

Doctrine of uhra vires: The meaning of the term ultra vires is simply 
“beyond (their) powers”. The legal phrase “u/rre vires” is applicable only to acts 
done in excess of the legal powers of the doer. This presupposes that the powers 
are in their nature limited. To an ordinary citizen, whatever is not expressly 
forbidden by the law is permitted by the law. It is only when the law has called 
into existence a person for a particular purpose or has recognised its existence- 
such as in the case of a limited company—dial the power is limited to the {authority 
.delegated expressly or by implication and to the objects for which it was created, 
la the taisc of such a creation, the ordinary law applicable to an individual is some- 
■ what reversed, whatever is not permitted, expressly or by implication, by the con¬ 
stituting instrument is prohibited not by any express prohibition of the legislature, 
but by the doctrine of ultra vires. 

It is a fundamental rule of Company Law that the objects ^of a company as 
stated in its memorandum can be departed from only to the extent permitted by 
dm Act--lhus^far and no further {Ashbury Jtailway Company Ud. v. Riche). In 
consequence, any act done or a contract made by the company which travels 
beyond the memorandum or which is not expressly or impliedly warranted by jt, h 
beyond the powers not only ol <.he directors but also of the company. As a result, 
such :in act or contract is wholly void and inoperative in law and is therefore not 
(finding on the company. On. this account, a company can be restrained from 
emptoying its fund for purposes other than those sanctioned by the memorandum. 
Likearise, it enn be restrained from rarrying on a trade different from the one it 
is authoriied to carry on. 

The impact of the doctrine of ultra vires is that a company can neither be 
SKd on M uAni vim transaction, nor can it sue on it. Since the memorandum is 
M “public document'*, it Is open to public inspection ; therefore, when you deal 

4liik a vonpaay, you are deeaed to know about the power* of the company. If In 
^ of ihi^ you nm km • uwiMtion whMh b itfim «irw ito o 0 BVtay» |aa 



canaot mforoe it against th« oorapaiiy. For caumple, ifyoa ^ve inpiilietf goods 
or parformed service on sucb a contract or lent money, you cannot obtain psy^ 
meat or recover the money lent. But if the money advanced to the company has 
not been expended, the lender may stop t&e company from parting with it by 
means of an injunction ; this is because the company does not become the owner 
of the money, which is ultra vires the company. As the lender remains the owner, 
he can lake back the property in specie. If the ul/r j vires loan has been utilised 
in nMeting lawful debts of the company then the lehdrt steps into the shoes of the 
debtor paid off-and consequently be would be ciidutlcil- to recover his loan to that 
extent from the company. 

An act which is ultra vires ine company being void, it cannot be ratified by ' 
the shareholders of the company, sometimes, act which is ultra vires can be 
regularised by ratifying it sutMequentty. For instance, if the act is ultra vires 
the power of the directors, the shareholders can ratify it; if it is ultra tires the 
abides of company, the company can alter the articles ; if the act is within the 
power of the company but is done irregularly, the shareholders can validate it. 

AHcMthm ef tbe Memoraudum : The memorandum may be altered only 
to the extent and in the manner provided by the-Acf i(&ctioa:.! 6 | .wbi^.allowi 
alterations by a' special resolution followed by confimiatloii' thereof by the Com* 
pany Law Board only for the undermentioned purposes ; 

Special resolution and the Company Law Board’s confirmation are not 
necessary in tbe cirCiimstances mentioned in para tf). Also confirmation of the- 
Company Law Board is not necessary in the case described under para (c)] 

(a) Changing the place of its registered office from one State to anotlrer^ 
Section 17. 

(b) Changing the dtject—Section 17. 

(c) Changing tbe name—Sections 21^/2^' ati'l 23 (approve! of Central 
Government is necessary). 

(d) Changing any other provisions conteined in the memorandum including 
those relating to the appointment of managing director or manager 
in the seme nuumer as the articles of the company (that is by special 
resolution) or in any otfietmanner provided by the Act—Section 16 (3). 

(e) Creating reserve liability—Section 99. 

(Q Increasing, oonsoUdating; snb-dividiDg or otherwise altering the share 
C 4 >iul—Section 94. 

(g) Reducing the share capital—Section 100. 

(h) Rendering unlimited the liability of its directors or of any director- 
section 323. 

Shtreholdets* right can be altered or moditied according to the provisions 
oontained in Sections 106 and 107, which will he in Study Paper 111 . 

An nltention thntfaan the eflTcct'of increasing tnc liability of a member to 
contribute to the share capital, or requira bins to take more shanN, or otherwise 
to pay money to the company, shall not bind an existing member, unless he a^ees 
to it in Writing (Section 33). 



22 


. _ „ a,, 10 38 Wtare th.company lit 

«„ «^n»SaL J .l« 0 »«o.«,«i«.tta member 10 pay ma^« 

p!riodkal$ubiicnptioMMtMbigherratc,altboughhedoesnot agree la writing to 

be bound by the alteration, it will bind him. .... , ^ 

Name: A may, by special resolution, and with the approval of 

the Central Government, signified in writing, change its name (S. 21). However, 
such an approval of the Central Government would not be necessary where the 
only change in the name of '.he company is the addition thereto or the deletira 
therefrom of the word "Private" consequent upon the conversion as per the 
provisions of this Act of a public company into a private company or vice versa 
(Proviso to S. 21). It may be noted that this amendment is designed to obviate 
the technical necessity of obtaining Government’s approval for the mere addition 
or deletion of the woid "private" to and from a company's name in the aforesaid 
circumstances. 

The name of public limited company must end with the word "Limited" and 
that of a private limited company with the words “Private Limited." But, as you 
have already noticed earlier, the Central Government may, by a licence, authorise a 
company which is a non-profit-making association to change its name so as to omit 
the word or ords, “Limited or Private Limited", as the case may be, by passing a 
special resolution. 

No company shall be registered by a name which, in the opinion of the 
Central Government, is undesirable—Section 20 (I). Under the Emblems and 
Names Act, 1930, names like U.N.O. and W.H.O. cannot be used by the compa* 


nies without the prior sanction of the Central Government. If the proposed name 
of a odmpany is identical with or too nearly resembles the name of another 
company which is already in existence, the Central Government may refuse to 
register it [Section 20 (2); Ewing v. Buttercup Margarine Co. Ltd]. The company 
must also be permitted to mention the fact that it is the successors to proprietary 
concern or firm, etc. In this way, goodwill is preserved. 


A change of name can be made only by a’special resolution and with the 
approval in writing of the Central Government (Section 21). If through inadver- 
teaee etc., the name is identical with, or too nearly resembles, the imme by which 
a company, in existence, has been previously registered, it may be changed by 
oidioary resolution with the sanction of the Central Government. If the change is 
required by the Central Government within twelve months of the registration, the 
MNnpany shall make the change by ordinary resolution and with the previous 
approval of the Central Government within three months of the date of the direction 
ar the Central Government being received or such longer period as the Central 
Oovemiaent nuy deem fit to allow—Section 22 (I). 

Where the name of a company has been changed, the Registrar shall iuue 
fhesh certificate with the change 'embodied therein. The c hang e in nnwi> cHbH 
■Qt affect anyof the company's rights and obligations—Section 23. 


The name and the addreu of the registered office must be printed or 
outside every office or place of business in the characters of one of languages in 
fsoeral use in the locdity and mention in all business letters, bill ^ads, letter 



**^^«M.t»Miymuit have a regJitered dBoe at from the day m which it e^ 

A company mu« ^ of itt incorporation 

aaencet be noted that the addreaioftherepttered oiBce 

whidiever n “'* ‘ ^.-j.tbe memorandum of association. For if this was 
ordiimrilywMttotesta in^e anmndmeiU of the mentorandiiin. 

done, every change themm ^ ^ 

ltisadvi«ittetopri^.<tem^«t.^J2^^^^ ^ Otberwiw^the 

"xy. 

,,Uhoutjp^»J^“^^ of the regittcred office and of every change therein 
Si Stmr7»3i«« *«“ ‘trough a .tatement as to the 
must be ten _ . jn the report) within 30 dayt of the date of 

.dimtsoftheregi^i^ Tbis provision is derigned totoente the 

be addressed wdn^MJv thelocd limits of ny city, town or 

‘^''dS'.srsiiLis^ w ■«» a. 

be State to another, the former State is the authority whosa 

of a company frw^ 5^ Uma ha>= hau meadf to such an 

***** i_ I j u ijthor ease the Ortrsa ffigh Court observed that the loealion 

<* • - ,Mi ora. tar. tt I.a««.e "« ■» 

“TpJi'iLyS^ i«i»^ ao. a. ta.i««-i.a 
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It iBCnabitil b# » iofflpMiy to itaie In its memorandum the ntuatidn ofJtii 

«'♦ .]«rtlcular place. Once this situation of office has been declar^, it be- 
iirtaltcrubie .coudjti'iTi <•! the conij>a;iy i constitution, which nothing short 
of a rfigistration can chan j**. t:,.: C ourt must be satisfied as to the bona fides of 
the cortpany’s applicrition iV-i the proposed change. Titus where a company, 
proposing to change tUc location of registered office from Orissa to Andhra Pradesh 
bad relied on Section {L7) (!) <a) for the change on the ground of more direct and 
economic administration, but had faifi^ to clarify how the expenses would be 
curtaile-t or how the jii'Miii istroti-in from Andhra Pradesh could be more direct, 
while factorv or i nit j.i r><iac( ion was Orissa, it was held that the tola 
ofth" (impany's applii-aii'-n f '* - ch:tpce were questionable (Or/jjB CAem/ca/j 

anJ f>‘!illeNes /■'/■'. • 'A' I'f'I 62). 

OHecis Clause . 'i'ue pj' o. iCs c 'miony limited to : (a) powers ex¬ 
pressly iMvea by the iii£inoran:.'ui': si'. iic “ V f /is” powers) or conferred by 
statute, (6) powers rcav-.iaMy ifudent il j* n: sary to the company’s main 
f, p'lse (termed “implied” power-.. 

Vou wilt perhaps fi-.aii acts tcyiuui-iU-conipany's powers arc u/rra 
vires and void, and c,>n!U}t he t,.iilieii even though ei cry member of the company 
may give his conseni f' lihurj J<<Jti< -a/Carriage Co. v. Kkhe (1875) L.R. 7 H.L. 
653]. The test to be ,,.,>liv‘d whttiu-i a power is implied or net, is not the benefit 
tha transaction is cxpctl.d to couiot »>ti the company, hi t wIici.kt it can reason¬ 
ably lie regarded as arising •k u. the i i.ki- ohject of the . ■. 'ip.-.;!;, 1 hus, iiamway 
might jusliliably gciicii.tc its . ;..-wcr t- drive ns -i ; '':;i c.-uM he 
restrained from running buses, iiK»u,;h the j.i'i. i acioity ..mv he more 
prolitable. 

It is well established that if rhe main purpose i>’the e-.-mp;!!)-- n tiiiiip/uJclv 
achieved or becomes impossible of implcinciiiai;.j!i, dn. empms luns-n. vi ...ur'd 
up, and will not he entitled to continue in existcn. c on-u-iv I-.-ciiuse tlic .seci.iiJary 
objects arc still possible of being given effect to |/f<-. i }\,;c < I’f v-.J unless 

the nKinoranduni provides that the several objects au i.i iv; .-.'iiiiri-tied as mdepen- 
(lent objects— Cotinan v. Brougham (1918) A.C. oM 


It is customary to exclude the general ri.lc >r i-o-istrii. ii m r,ir the inict- 
prclalion of the intentions contained in diflcrcaj chmse-. of numorandum of 
association, by including a statement that the i^bjntv specili.-ti in each para¬ 
graph of the memorandum shall be ii\ no way limiied or restricted by reference 
company**”"'* paragraph or ilie name of the 

; The subscribers to the memorandum may choose any “tibject" or “objects" 
for the purpose of their company. There arc two restrictions, ho\\(. ver, on the 
sele.'iion of “objects" for a ‘omp -ny : (j) the objects should not indiide’anvilimg 
which is illegal or contrary lo law or public policy, c.g.. noaling a company for 
.dtialiogin lotteries (Ear/virtc AW (1931)2 K.B. I97j ; or tradinawiih alien enemies 
t^/er&Co.ivCoBti»«M/7>rco.(1916)2A.C. 307). Objects which are in 
■ of tiadc [Afac. hl/is v. Hallymacaiiigot etc. Cornpanr 11919 ) A f' 459] • or 

^ (but not denying Christianity) haic also been hciil u» bc’bad 




.•-.,^■*7 ■ .-'sjfc_ 
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' A.C-406); tbe dltM> 
torte w iiiitoii^ji^iiairthintwMchisplrolubtted bytiiti Compuitt Act, e^'t biqrifV 
jttwoOitipMyf^««)K;^ Apart firom thole two restrietioin, the object of a 
oooipaay be aSiythiiig that the proposed company desires to achieve [Lai tSk^of 


Diitr V. Kkon»kk Mego Zibe ZanUndary Co. 16 C.W.N. 297J. 

As yon have noticed earlier, a company can exercise only those poweirs fliat 
are hwfiiUy ahd expressly franted to it and those which may be implied u 
reasonably necosary to the exercise of those powers. 


The intemling shareholder who contemplates the investment of his capital 
may wish to . know the field in, or purpose for, which it is going to be used' and 
what risk he is taking in making the investment. Similarly, any person who 
intends to deal with the company may wish to know beyond reasonable doubt 
whether the contractual relation into which he contemplates entering into with 
the company is one relating to a matter within its corporate objects. The objects 
clause enaUes shareholders, creditor and all those who deal with the company to 
know what its powers are aiul what la the range of its activities and enterprise. It 
is therefore true that the objects clause of tbe memorandum of association of a 
company is of (bndamental importance to its members as well as to its non-members. 
In the first place, it gives protection to subscribers (members) who leant from it 
the purpose to which their rnoney can be applied. In the second place, it 
protects persons dealing with the company, who can infer from it the extent of the 
company’s powers. The. narrower the objects appended in the memorandum, the 
leaser is the subsaiber’s risk; the wider these objects, the greater is the security of 
those who transact business with the company. 


Ahoratbm of Objocta : The members of a conipiny may rightly expect that 
their .m^y would be employed only for the objects for which company has been 
estabiislied. Accordingly, the Act penm'ts alteration of the objects, only to far as 
is considered necessary for specified purposes. Section 17 permits a company to 
alter its objects for the undermentioned purposes: 

(i) to carry on business more tcooomlcaUy; 

(ii) to attain the main purpose of the company by new or Improved mems ; 

(iii) to carry oa some business which under the existing circumstances may 
eonveidentig or advamageou^y be comtdned with tbe exist irig busioess; 

(iv) to change and enlarge the local area of operations; 

(v) to restrict or abandon any of the existing objects: 

(vi) to sell or dispose of the whole or any part of tbe undertakmg; 

(vii) to amalgamate with aiqr other objhet or body or petaon. 

The alteration must be effected by a specia! resolution, and confirmed by the 
Company Law Board (CL.B.X Tbe eonfinaation may be eitber wboUy or pirtiaOy 
and on such terms and conditions u the. C.L.B. may deem fit, due regard being 
have to tbe rights and interests of the memben of the con^nny and df evdiy dam 
of fhan, as well as of tte tights and iatemts of the ereditois of die com|h^ and 
of every dass oi thei^ But prkw to eoofimiBthmortliadieiaiion, the C.L.B.. 
must be satisfied<of two tiilap :(i) that aetiee has been givmi to aU dabentum. 



hokkn and persons whn« interests are likely to be affected b]f th* *^***^^ ^^ » CO 
that either llie dissentient crc<litois' consent to the alteration has bcifi^.dtMICbti. Qt 
their debts or ctnims have been ds vchar-jrj, determined oraccim^ 
must also cause a n<.>tjcc of tlic iKinjon for confirmation of tho altcratiflis Ift Sik 
served on the Registrar and he must be afri>r!Jcd reasonable opportunity to appeaf 
before the C.L.B. and place his objections and sniTiiestions, if any, regardinf the 
confirmation of the alteration. 

'ITic company must, within three months from the date of the order of the 
C.L B. file with the Registrar a ccriilicd copy of the order confirming the altera> 
lion along with a printed copy of the memorandum as altered and the Registrar 
thereupon shall register the same and certify the registration under his hand 
within one month I rum the date of filing such documents. 

If these' documents arc not filed within the stipulated time, such allerution 
and the order of the C'.L.B. conririnit\g the alteration ' and all proceedings connect- 
cd therewith shall, at the expiration of such i^criod, become void and inoperative. 
The Ciimp.tiiy Law Board may, however, on sufficient cause being shown, revive 
the order or an applic.ition made ».irhin a further perioil of one month [Section 19 
(?)). Section 640/\ provides that ill L.impuiipg the period for filing the orders of 

tlieC.l..B. the lime taken in drawing up the vuder and in obtaining copy thereof 
shall be excluded. 

Steps Hi he taken by a < mnpany—la) for transfer of its registered office from 
one Stale, say Penffll la another Stale, say TumU Nadu ; and {h) for siarthiff 
a busuies\ for which there is no provision in the objects clause of the meinoraiidiim of 
association : (a) The comp,my may, by u special resolution, alter the provisions 
of its memorandum so as (o rhmpe the place of ii;j registered ofliee from West 
nctigai to Tamil Nadu ; this change abo nee<i. confirmation of the Company Law 
Board. When an apphciitoii j. made fur a change as aforesaid, it is the State 
where the rrgktercil oHilc is at pres<-nt situateil, i.e. West Bengal whose interests 
arc likely to be affeclcd b}' the change an<l thus will h.ave the In. u.v standi to oppose 
s»Kh nn applkaiion [Orissa I'apcr Mills l td. »•. Si-:ie .A.J.R. (7057) .s/f?]. Furthermore, 
it shalLbc necessary to satisfy ihe Comp.my I aw Bo.ird as to the hona fidcs of i\ic 
company’s application for the proposed change [Orissa Chemicals and Distilleries 
Pvt. ltd. In Re t.i.R. (!Ufil)l>ri.\\a O'*] 

(b) Since the pr-sci't "ohjeJ-s. cl.uisc” of the company in question does not 
contain any enabling provision for the iximpany to carry on the proposed business, 
the objects clause will have to he altered. The alteration can be only for 7 
purposes specified in Section 17(1) discussed earlier. 

The alteration shall not be effective or operative until it is confirmed by the 
Company Law Board [Section 17(2)]. Dcbentureholders and creditors are entitled 
to be heard by Ihe Company Uiw Bo.ard unless it decides otherwise. However, 
the Registrar of Companies has a right to be beard. As htitra J. observed In Re 
Oqeeshberi Tea Co. (Pvt..) Ltd. (1964) Comp. Cas. 556 “in deciding as to whether a 
eofllfm^ should be allowed to strrt additional business, an 'apldicntioa in this 
bahalf k not to be disallowed merely because the new busineu is wholly different from 
•ad bean no relation to the existing business of the company. All that is essential 



tofate with tlw priaiad oofy of dM meaionMtdiim w alMnd fkd iiMk Nto 
Kiidiinr irilkUJ Mate finM the date of ttihoaldbeaolBdihfltoathft 

oljirti dMMa'bah^tllMBd aarfowMidi die eoa^eay irniill iirt tin ■ninirtlfiitj' 
eatitled tocooiawee dke prapoeed hariiwH dooe the pravkioea efSeefioa MI(2A) 
woeld elae taqekeeaaapHaaaa dweaw ith . 

Saeiioa 149(2A) pcohMia « pohllo limited c omp ea y flfwo eoauaaaaiii any 
buaiaaaa otterdmn that^oveied hy tik mms objeota of the ooaapmqr, aakiBllhaa^ 
by • apadal icaohilim, approved of the oommenceiaent of aodi brnfaiM eat 
veriflad dedaratkwi by one of ha dbeetmt or Ha Secratuy hi the praaeiihhd Ibiie 
that audi a feaolutioa haa been paaaed or, %a the caae aaay be, thepaaeWaae of 
Secthm 149(2Bi) have been compllitd with, haa bean hied vrMi the Sagiatvar. 
In the oontcat of thk prohibition, a dktinelicn baa been made betwaan n oompany 
unmediately before the comnMnirinnrnt of the Aateadnaeiit AOt of IMS 
and one fonned after aiidi oommencement In the foiaMT eaae, the apeoial reaolution 
k requited for commencing a new buaineaa, in teiation to any of the obfeota 
ja ita memorandum. uAidi k not gaimane to the buainem it waa 
carrying on at the commencement of the Amendment Act In the tatter caae, the 
apecial reaolutian k neoeaaaiy |o aat up d bnaineu in relation to any object other 
than hi main objecta, or thoae anciUnry to it, on its memoraiidum. 

Thua, for commencing the propoaed new buainem, n qwcial reaolution of the 
nn^p it y would be neceaaary. An ordinaty reaolution would be auficient if, in 
nddjthm, the Central Oovenunent, on an a p plicn t ion by the Board of Direct^ 
•lloaw the oompany ty comm c n oe loeh a buaineaa [Section 149C2B)]. 

SlgnHeenee ef ArtfelM of AaMcMIen { The urticka of aaaociation of n 
«^mpany are it8 roka and regidathma whidi are framed to manege ita alTain. Jnet 
aa the memoraadiua containa the fundaaaenial oondithma upon uducfa alone Ac 
nqipaiiy k lUowed to be incoipoiated, ao niao the articka ere the internal legul^ 
tkna of the company {Gubieja r. Land Corpwvtkm ef Jnhndt 22Ch.D. 349,381). 
Tbeae geaenl functicna of the artklea have been aptly aummed iqi byLo^ 
Ceipia In djUwy Carriage Clp.y.J(Jd!w aa follows. '*Tbe artklea play a port sub* 
■diniy to mnaorvidam of Miociation. They accept the memotandom aalhe 
charter of ineorporetion, ondao accepting it the artklea procead to define Ae 
datka^'lhe lighia and poweia the governing bofiy aa between themeeivqs and 
dm oompaiqr at kige and the mode and form in which the bnahMaa of die Qom- 
pony k to be carried on, and the aaafip and foraa in 'whkh ohangm m **‘r hturnal 
ngnlerioai of the oompany auy from time to time be made.*' 

Ika artkke of esaociation are in fimt the fegmlaws at the compeay neean^ 
mg lo whkh directon and other oflkaa are leqnind to petfoon thek ftmcdM 
aamigifii^nianaiBmentofdie cowpaqm ha neeemrta and- audit It kkapof^ 
fant dkaafoce that ^ anditor shonld stu^ them and, vriiik doing ao^ ha dhanld 
ama the pravkions therein in reflect ef aavaanl mettem, m entjto n e d in thr 



(b) 

(c) 
(« 1 ) 


Every compuy limited by fiuraatoe or as unlimited or a private limifed 
corapeny is required to reyister its articles along with the memoraodum of aaao> 
ciatkm. Ifa public company limited by shares does not register qmcial artklcs, 
the regulations contain^ in TaUe A would be applicable as if these were the 
articks of the company. 

In the case of public companies limited by shares and registered after the 
commencement of the Act, Table A shall apply in to far u it hat not b ee n 
or modified by special articles. 

Alteration nf Artielen : Section 31 vesto companies with power to "irTr or 
add to its articles. A company cannot divest itself of thfese powers [Amirews v. 
Cos Meter Co. (1897) I Ch. 36 1J. Matters as to which the memorandum it 
con be dealt with by the alteration of articles [Section 19(1)J. The alteration must 
be effected by special resolution. The fundamental rigfau of a company to alter itt 
articles is subject to the following limitations: 

(a) The alicration must not exceed the powers given by memorandum or 
conflict with the provisions tfaereofT 

It must not be inconsistent with any provisions of the Compmifc* Act 

or any other statute. !**«•» acc 

It must not be illegal. 

It should not be in fraud of a minority, or inflict a hardship on a 
minority without any corresponding benefitt to the company as a whl 
The Court will not interfere unless the alteration couUiLoIablyte 
considered as being not for the benefit of the company 

f* effect so long as it does not 

affect the things already done by thecomoanv UlJLu ? w - ^ 

um. c*.•(XS?' 

(g) Ifa public company is converted into a private co.nn.nv .c .. 
approval of the Central Government is necessarT^SSL aT 
Proviso]. Printed copy of altered articles aball h. niL 
trar within one m^h of SS rf 

[S«ctlon3l(2A)J. Governmenfs approval 

It may further be noted that an injunction cannot 
adoption ofnew articles which constituted^ breach of con^r^T But .f 
pany acts on (hem it may be liable to damages ® .. ^ 

i94QA.C,70l{760% ^ Southern Foundries Ltd. 

(h) An alteration that has the effect of rncreasine the li.hii:fv r 

to contribute to the company is norbT^b?! "“Wityofa member 
o-fcm fie hasagreed theretoTn iriUng (LctS V ' 


(e) 


(0 



(0 

0 ) 


A itwrve Uauility once cmted cah^ be endotte b(ei;.ciniifidled 

r-oa M reductioii of capital: Mlittand itaUwmF Carriatif 
W.It.l75'ASectUm99i. 

Any irregular alterations whicb have been. aefedott' for many yean are 
binding (1902) A.C. 232. 


Copies of Memonmdum and Articles : A comiMuiy is bouhd on payment of 
one rupee by a member^ to euppty witbin seven da^ of requisition aieopy of the 
Memorandum and Articles of Association and even gcreenunt and resolution . 
referred to in Section 192 not embodied in .memorandum or artides. The copies 
must be in accordance with any alterations which have been made before the date 


of issue.gif the copies. * 


Doctrines of Constructive Notice and indoor Management : In consequence of 
the rcfistration of the memorandum and articles of association of the company 
.with the Registrar of Companies, a person dealing with the company is deemed to 
have constructive notice of their contents. This is because these documents are 
construed as **pubKc documents*' under Section 610 of the Companies Act. 1956. 
Accordingly, if a person deals with a company in a manner incompatible with the 
provisions, of the aforesaid documents or enters into a transaction which is ultra vires 
these documents, he muM do so at his peril. If someone supplies goods to a com¬ 
pany in which it cannot deal according to its objects clause, he will not be able to 
recover the price from the company. Suppose, the articles provide that a bill of 
exchange must be signed by two diradors. If the bill is actually signed by one 
director only, the holder thereof cannot claim payment thereon. But the doctrine 
of constructive notice is not a positive one, but a negative one like that of estoppel 
of which it forms part. It operates only against the person srfao has been dealing 
with, the company but not against the company itsdf; consequently, he is prevented 
from alleging that be did not know that the constitution of the compuiy rendered 
apartimilar act or a particular del^utkxi of authority tdtra vires. Thus, the doct¬ 
rine is a "doud” for the strangers. 

But the aforesaid doctrine of constructive notice does in no sense' mean that’ - 
outsiders are deemed to have notice of the internal affairs of the company. For . 
instance, if an act is authorised by the articles or memorandum, an outsider is 
entitled to assume that the detailed formalities for doing all Aat Act have beeh 
observed. For example, the directors of R.B.B, Ltd. gave a bond to T. The 
articles empowed the directors to issue such bonds under the authority of a proper 
resolution; In fact, no such resolution was passed. Notwithstanding that, it was 
held that T could sue on the bonds on the ground that he wu entitled to assume 
that the resolution had been passed The Royal MiUk Bank v. Dsegnand ( /P55) £. 
ft B. 327. This is the doctrine of indoor manegemeat^ popidacly ktiownna Tbrqu- 
and Rule, which is the only limitation to the, doe tri ne . of constroetive notice, dis¬ 
cussed above. 

Thus, you'will have noticed, ilutt the ' aforeihentioned rule 6f Indoor Manage¬ 
ment is important to persons who deals with a c ompany throu^ Its dircetors or 
other, paneae. They are entitlad to aHaM that the aeli of the direelon or other 
•Oiinof Aaaaaayoiqraio valhBly p wft a ned ^ ifihy ere srithin tte scope of their 



^parent authority. So long as an act s valid under li» utideiiir June In «• 
partkulaf maaocr, an outsider dealing mtb the company it entitled to neettUM tlmt 
It has been done in the manner required. The abovementioned doctrine of Itdoor 
or Turquand Rule hat limitations of its own. That it to aayt it it in* 
gp p|M»« hb» to the following cases, namely,— 

(a) When the person dealing with the company has notice.' whether ^ud 
or constructive, of the irregularity {Moris v. Kenssen {1946) A.C. 4S9 ; 

.^Devi Dina Mol. v. The Standard Book of IndUs {1927) J.C. S68). Thus 
director of a company cannot normally claim the benefit of the rule in 
the Turquand Case where he is also acting for the company In the 
transaction. 

(b) Where the person dealing with the company is put upon an inquiry, 
for example, where the transaction is unusual or not in the ordinary 
course of business. When a sole director and principal shareholder of 
a company paid into his own account with a bank a cheque drawn in 
favour of the company, the said bank was held to be put upon an 
enquiry and the bank could not rely upon the ostensible authority 
of the director {Underwood (AL) v. Bonk of Liverpool (1924) 1 K.B. 
775). Likewise, a person who deols with a company may be put upon 
enquiry by reason of the unusual magnitude of the transactions having 
regard to the position of the agent who is acting for the company. 
{Hmighlon&Co.v. No'JtarJ Lowe tk Wills '{1917)2 K.B 147.149 ; 
Rmna Corporation Ltd, v. Proved Tin & (u-neral Irn’esfments Ltd. {1952) 
2 K.B. 147, 152). 

The company documents *‘aic o|icn to all who are minded to have r.ny deal- 
inp whatsoever with the company and those who deal with them must bi; elfcctcd 

with notice of all that is contained in those two documents. After t’oai.. 

all that the directors do with reference to what 1 may call the indoor maL^genieiit 
of their own concern, is a thing known to them only ; subject to this observation, 
that no person dealing with them has a right to suppose that anything has been 
or can be done that is not permitted (by the company's documents, namely, 
memorandum or articles)... When there arc persons conducting the affairs of the 
company in a manner which appears to he perfectly consonant with the articles of 
assoct ition then lhv»sc dealing with them e.xtrrnally are not to be affected by 
any irregularities which may take place in the internal management of the 
pnny”. (Lord Hatherly in Mahony v. East Holyford Mining Co. {7875) L.R. 7 H.L. 
869). 

(c) Where an instrument purport!^ to be executed on behalf of the com* 
pany is a forgery. The doctrine of indoor management applies only to 
irregularities which mqdit otherwise affect a trnuaction but it 
apply to forgery which must be reprded is a nullity. {Buben v. Gnat 
FMgql Con3olidaied.{i966) A. C 439 ; Offiekd Uqnidator v. Comnmr. ef 
Poltee {1969) I Comp, L.J. 5 {Mad). 

A critical examlnaHoH of the statement that the memonnuhm and anielea qf 
tuapeMtlm ^ a tompmp cBimat be altered except wMtdte OMrfV perwtetoi; It 




would lie «W(toat Aon tfca uodeiwiiwiifearrf. tfawwIaB m 1i» pmMoitt vthm t6*t 
M±t^SUidk/:fiManetttiB4Mteda»c^ : . 

Acocwiiing to Secfiwi Itf of the Coa^awiai theooa dfcto w «Di9i|ilMd ia 
memonudam of • confNuiy can be altbr^ onfy in Uie eeaeii in-1he mode and, fo the 
eatent for which exmess provision is made in the Act For cbanthif ^ place of 
reghteied office of die company from one State <0 anoOer and HI objects, a ^wciat 
reiolutioo and the eottfinnation of die alteiation by the Company Law Board .are 
aeoeasary (Section 17), but net the Court*$ permiMMlon. The ciiaqis qf name by a 
company also nqnires a qiedal icsolntlon and the approval (d'the Central Qowta* 
meat and not the Company Law Board, and for that matter, not the Court’s 
(Section 21). The liability clause of the memorandum cannot be altered so as to 
render the limited liability of members unlimited except in one eucumstaace .as 
contemplated by Section 4S, i.e., where the number (^members fidls below the 
statutory minimum of 7 or 2 in the cam of public or private limited company 
respectively and the business of the company is carried on for more than 6 months; 
in this case no other, formalities are requhced to be complied udth. Agaih, under 
Section 323 (whk'h is not included in your syllabi, neveithelets you should have a 
knowledge of this as well), a limited company may, if so authorised by the articles, 
by a special resolution, alter its memorandum so as to render unlimit^ liability of 
its directors or manager ; in this case too there is no necessity to seek the Court's 
permission. Even for the alteration of the company's share capital in the shape of 
increasing, consolidating, sub-dividing, cancelling. Section (2) specifleally states • 
that no confirmation by the Court Is required.- Only in the matter of reduction of 
share capital, acquisition of the confirmation by the Court has been prescribed by 
Section 100. 

In the matter of alteration of articles. Section 31 (I) requires only a special 
resolution for the puipose, and if such resolution has the effect of converting a 
publie company into a private company, the proviso thereto requires the approval 
of the Central Government—nor of the Court—{ot its operation. 

It is thus clear that the headline statement, unqualified as it.is, cannot be mid 
to be correct. 

COatractnal RclathmsUp Between Different Pu r t l ee Formed on Reg h tr a t l en 
of MeiAeranidnni and Articles : Section 36 of the Act provides that the numoran* 
dam and articles of association, when registered, must be binding on the company, 
and the memben thereof to the same extent as if eadi of them bad individually 
signed the documents, so far as covenants contained therein are co n cerned. As a 
lusult, a number of legal relationship is formed between different pnrties and the 
company which is described below : 

(a) Between the members and company : The memorandum and articlm 
constitute a contract between the members and the conqiaay. In consequence, tbe 
members are bound to the compan)^ under a statutory eovenant. For instance, 
it has been hcM in Brm^srd Bofdclng Co. r. Brlffs that where the articles give the 
company in lien upon each share for debts due by Shareholders to the oompany, 
and whws a ahairtolder mor^ages bto shares and the mortgagee serv^ notice 
thHiornpmiBweomiNNiqr, the moctimee would have priority over the compi^, 
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tJtZ.,. .■: :;; j;,r 

fhe company'voii/*->'3’'c ihcpriorily- _ 

(h) Bi Mern:heC0.ipanymJi!H.membcn: 

a ; f. Whei/itr ami how far the memorandum and articles bind the com^ny 

memners. One vicu ii that it is bound just as its members arc. Another view is 
that the company is not wholly bound. Bi:' it seems that courts, instead ot con¬ 
forming to cither of these views, have . ici i-: ta’ - nedia. It isno . 

true to say that the company is whollv bomni - uber can enforce 

any article against it. But it is bound to the extent l! any mein, er ^ 8U« it so 
as to prevent any breach of the articles which are lii cJy to affect his right as a 
member of the company (^iflfimni V. Kent Sheepbreedrrs' Axsoi .-jthw {1915)1. Cl'. 
hSI). Thus, an individual member can file a suit againsl the company to enforce 
his individual rights, e.g., right to vote, right to tonloxt election Cor directorship of 
the company, right to get back his shares wrongfully forfeited, right to receive a 
share certificate, share warrants to bearer or notice of general metlinga etc. 
{Pender V, iMsItington {1817) 7 Ch. D 70 •, Ntigaffa y. Madras Rare Club.. A.l.R. 
1951 Md. 83 \ C.L Joseph V. Los A.I.R. 1965 Ker. 6S). The member suing in 
sucli cases “sues not in the right of a member but in his own right to protect 
from invasion of his own individual right as a member” {Per Jenkins L.J. in 
Edwards v. Haltiwell {1950) 2 All. E.R. 1064 at p. '1067). 


(e) Between Menibers Inter se ; In the case of Wood v. Udessa Water Works 
Co. (1889) 42 C.H.D. 636 Sterling J. olxserved : 'The Articles of Association 
constitute a contract not merely between the shareholders and the company hut 
between cacli individual shareholder and every other”. 


^** ^WlWl P*^**Hd* had been further clarified by the decision b aiiolhes 
Ettgliah caie...MM|^ (1897) A.C. 313. In this case, the learned Judge 

obeerved that "ft is quite true that tBe articles consiitulc a contract between each 
member and the company and that there is no C’^nirdci in terms between the indivi¬ 
dual, members of the company but the an- ' -s rto not, any the less, in my opinion, 
regulate the right inter .te. Such rights coi . f . J b> or against a member 

through the company or by the liquitator ivpre.'.;.-iijiij tne o-mpany, but no mem¬ 
ber has as between himself and another lacmber .’ny right beyond that which the 
contract with the company gives him." 


Tims proposition is not free from controversy because of the conflict of judi 
cial opinions ; in fnct, until the decision in Rayfied v. Hands {ivdO) Ch. /, weightane 
ofjudieialopinloa was against a member being bound to other members. la^ 
cnw>tiieatl^ Of « private company provided that "every member who intendi 
to transit ifcartM •hall inform the directors who will take the said abaiei emialh 
hetweeaihete M^fafrvaloe." It was held that the articles bound the diracton 
ne jiiem^ lo do so. and that this obUgntion was a personal one which couUbt 
enfti^ ng^^^ ly fl<har ambers directly, without Joining the company ns i 
.pyV- ObvieiHbrtllitGoiirtwMiDftHMidbythn fket that £n ceimmm i 
ptlv8ti«oapia]riiUsk*'bwniicloNaaalo|]rteipnctBniiUpn". T wm 



(d> MetwttH the C im^fm sp miiikt OunUmi Th§ mmoimdma and dm 
articles do not coaatitate * eoataet betmem tkt nnipuiy andmaniskkr. NsUmt 
tbe oonqiuQr nor the memben an bound bf Ifce artiBhi lo «—***^, alnoa thew 
eomtitute a contiact betareen oMBibenk iataraa, and onMdor k not a parigr to toe 
articles although he may be named thereia. 

Nonetheless, an outsider k ntUad to eswime that in r espe ct ofoentinct 
entered into with him all the fomdMka nqtdnd to becaoM oomdvthe 
articles or memorandum have been dnly eomplsdwitb Ukfuai JMtMJMrv. 
JbrgmHdUS^d) 6 E.B. S2T). 

Sdr-EiaminatloH Questions: 

15. The memorandum ofa compmqr stated that it was formed to wmk 
German patent to manuractore ooflbe Am dales, to acquire and purchase na|r 
other inventions for similar purpose and to hnportand export all description of 
produce for the purpose of food. Tbe Oennan patent was not grants. But the 
cmnpany was solvent and the aujority of the shaidmUera wished that the eom- 
pany should continue. Could the eoaqiaay be allowed to contfame ? tBe Geiwi e w 
Date Coffee Co. {1882) 20 Ch. D. 169). 

16. (a) Suppose, the company wants to shif^ its registered office from 
Asaf All Road to Parliament'Street, New Delhi. Is a sanction for it through a 
resolution necessary ? (b) If the registered office is proposed to be changed from 
Brabourne Road, Calcutta to Howrah, what kind of resolution Is needed for the 
purpose ? 

17. The registered office of a company is situated in Orissa. Ill factory 
was also in Orissa. It applies to the Court for the change of its icgislered office 
from Orissa to Andhra Pradesh on the ground of more direct and economic 
administration. But it fails to clarify how the expenses will be curtailed or how the 
administration from Andhra Pradesh can ^be *mote direct, when the toctory will 
remain in Orissa. Can you, in the circumstances, question the bona fidea of the 
company's, application for the proposed change 7 

18 The object of the company was to promote, assist and protect cyclists. 
Later on, it sought power to assist motorists. Would alteration of the memorandum 
for the purpose be permissible ? 

19^ A sole director and prin^wl shareholder of a company paid Into hit 
own account with n bank a cheque drawn in favour of the company. Could the 
bank rely oh the Turquand cases 7 

20. The doctrine of indoor management (a) applies, (b) does not ‘apply, in 
the following cases: 

(i) When the person dealing with the compeny has 'notioe of the intemal 

irregularity. • 

(ii) Where he is put upon an enquiry. Which is correct 7 

21. Whew a public company hue been c o nvurtud into a privato ooinpnay, 
will toe ^pioval ofthe Cwtnl Ooven u ae n t be neoamry 7 




22. The altcntion in the articles has in conseqiisnoe lacrcnsed the labitity 
eft to contribwte to the compnnjt la such t circumstance, will the altera- 

tieat It WMting on a present member ? 

U. If any irregular alterations have been acted upon for many yeara, yill 
them be binding ? 

24. Tlic original articles of a company contained no powra to inue 
pg^guaet shares. Later, the artides were altered by a special resolution so as to 
msm the necessary power, and preference shares were iuued accordingly. Would 
HM alteration be effective ? jAndrews ». Cos Meter Co. (1897) 8 Ch. '3611. 

25. The articles of a company give it a lien upon each share for debts due 
|a He company by shareholders. A shareholder mortgages his shares ^ the 
ugliligee serves notice thereof upon the company. Who will have prior daim over 
tgf Shares, if the shareholder has incurred a liability to the company (a) before the 
sarvice of the notice of mortgage, (b) after the service ? 

26. Tlie articles of a company provided that the salary of the managing 
diiuetor should not exceed Rs. 1.500 per month and the rate of commission payable 
to him should not exceed 5% of the profit. Notwithstanding thus it was resolved in 
a gsneral meeting of the company that the managing director be paid a salary of 
Rs. 2 ,500 per month, and commission of 8% and the resolution was declared by 
chairman to have been carried by a show of hands. One of the shareholders 
subsequently brought an action against the company and the directors for a ds- 
darnion that the resolution was not binding on the company: Could he bring 
such a suit without the permission of the company 7 

Preliminary or Pre-glcorpontimi Cratracts : Pre-incorporation contracts arc 
MMis contracts which are entered into by agents or trustees or. and on behalf 
of a prospective company before it has come into existence, e.g., with the proprietor 
eta business to sell it to the prospective company. Since a company comes into 
ailksnoe from the date of ill Incorporation, it follows that any act 'purporting 
do be performed by it pilot to that date is of uo effect so far as the company is 
concerned. It will very liksly he the intention of the promoters of persons concerned 
In life sumpany that the Httlgany should, on it.’s formation acquire some property 
tebt over the existing business, and for this purpose, a preliminary contract 
for the acqiisilion may be entered into before the company is formed. But as the 
coolly is non-existcnl before incorporation, it cannot be bound by any purported 
ratMcalion [Kelntr v, Baxter (1862) L.R. 2 C.P. 174]. 

The rules in respect of preliminary contracts may be summarised as follows: 

(a) The vendor canrtot sue, or be sued by the company thereon, after ito 
incorporation; 

(b) Person who acts for t|ie intended company remains personally liable to 
the vendor even if the company purports to ratify the agreement, unless 
the agreement provides that— 

(i) his livbility shall cease if the company adopts the agreement; and 

(li). either party may rescind the ogreemeat. if the company does not 
tdopt It witUn_a>pecilled time; 
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(c) After iaooipentiaii.tb«aeiapuqraM)radi|^ttoF^ 

But this mint be iqriiovatioii »bidi ««jr be tei|!aM fiom the circum- 
■tancei. But in uome eaiai, the nwoMniiiloni dineti tha-directon to 
eiecute such contcBcti. The compeay cen enfoice e preniecorporation 
oontraot if it ii wamelei by tbatenmoriaeoiporetioBaad forpur- 
pom of company. 

A pie-ineerporatioa contract can ha aefoiead agaiut the company .if it it 
warimetad by the termi of woorporetion ead it is adopted lb# company. Sections 
15 and 16 of the Speeilc Rellaf Act, 1973). la each a case, the diracton have no 
discretion in the mattar. 

Pre-incorpontioa aoatraels must be distiaguishad Aom eoatraets entered 
into by a company after iacorporatiaai, but before it beoomaa aatitlad to commence 
busineu (See under Commenoameat of ButhieN). 

Promotan: Persons who initiata promotion of a —«p««*y ok known as 
promoters. All persons ndio taka steps for tba itsistratian of a company, e.g., 
those associated with the preparation of a prospaotus or in drawing up the 
Memorandum of Association of the company ami assisting in its registration are 
regarded as promoten. It should, howavar, ba noted that parsons acting only in 
a professional capacity the solicitor, banker, acepnatant etc. are not regarded 
as promoters. The Act does not deflaa a promoter, and whether a person is a 
promoter in any particular easa depends an the facts having regard to the 
person's actions and his relationship to the eonipaay that is formed. Any^one who 
assists in the formation for a censidaratieopqfaUe if the company is ffoated, is a 
promoter. "Pictures forasad in ourmiada U . that ofapaiaan who, after rising to 
affluence by prayingonthcsuseeptibilitimofagulliMspablic^ fnalfy retires from 
the scene in the bkze of a sensational auioida or Old Bailey Trial,’* (Grower ; 
ModeraCompuy Uw,2ad Edition). "Tbay are those who set in motion the 
machinery by which the Act eaablm tbim to aiaale an i'.>corporated company,'' 
[per Lord Blaakbun in Srlwigtr r. N§w J baffl re ai h Co. (1898) 3 App. 

Cm, lauv 

fnmour'iirnytoMoiti Untii a amBpany is inoorpoealed, a promoter 
itao* in a fldneiary capaeity lowardi tiMMgldir and He prospaetive shareholdets. 
HaaombamMtnolni8lw,ailbsrdiaMaf dflMtoMlte OT tbraii^ a aemioee etc., 
gay pnffl ant of hie tewt, ualme tte aamigMgr after fbHdMMureoftha facts, 

w- Such disGlosore is inti mli m IT mad# iMsdy to directors who are 
nnmir-^ of tiia promoters. Diseioaim «#y b# mnd# eitbar to an independent 
board, or by ssaa ns of a provoelat la.llta paa#PO>ti>w shirehnlders. If the promoter 
amkas a secret profit, the eoaspany oom ameted ffla eoatnat. iw.campal him to 
lecoaat for it Where all the a mmbsm sif gpifsate ceawpa a y aw cofsisaat of the 
li^ rula woald aoli^. 

Pbammer# swwndm; A prateo^W .teriiMM tib hlll Us own property to 
the cibmim#y. provided, be makes , gr i pib. d l mliia g i. ThMgpyliSBalMto ptoptwty 
ssUeh Ire afagaini daring fflopcoiMlion and whish' b# nssli Catha aos^aiy. if 
ha Mis to wtw .fflMtanpa jkk ynaip|n | r, mgy siawr.(ii) mi iH aid tbacadtract, or 
Cb) islibpri im prapelW> ndrandte tbiBiidt 

• i 



Promottr's rmmenokm : A piomoter hu no right to demand from the 
GomiMnyfor hh promotional tervicea in the abaencc of an express contract with 
the company. Indeed, in the ahience of such a contract, he cannot even recover 
from the company payments he has made towards legal fees, stamp duties, regis¬ 
tration fees, or other expenses in connection with the formation of the company. 

Certiieate of IneorporatiM : Upon the registration of the documents 
mentioned earlier under the heading “Documents to be filed for registration of the 
company" and the payment of the necessary fees, the Registrar of Companies issues 
a certificate that ihe company is incorporated, and in the case of a limited company 


that it is limited (Section 34) 

Section 35 provides that a certificate of incorporation issued by the Regis¬ 
trar in respect of any association, shall be conclusive evidence of the fact that all 
the requirements of the Act have been complied with in respect of registration 
and matters precedent and incidental thereto, and that the association is a company 
iiuthoriicd to be registered and duly registered under the Act. 

The certificate of incorporation is conclusive as to all administrative acts 
relating to incorporation and as to date of incorporation. Thus, in Jubilee Conan 
MlUs ¥. Lewie (1924) A.C. 95t, the Registrar issued on 8th January a certificate 
dated 5th January. It was held that an allotment of shares made on 6th January 
could not declared void on the ground that it was made before the company 
WM incorporated. The certificate is not, however, conclusive evidence of the fact 
that all the objects of the company, as set out in the memorandum, are i fw i 
(AutMiOR r. Secular Society (1917) A.C. 406,435], 

C—smncenwnt of R t wl u f e s ; A company having a share capital which has 
ittued a prospectus inviting the public to subscribe for its shares cannot commence 
any business or exercise any bonowing powers unless : 

(a) the minimum number of shares which have to be paid for in cash has 
been subscribed and allotted ; 


(b) every director has paid, in respect of shares for which lie is bound to 
pay an amount equal to what is payable on shares offered to tlic public 
on application and allotment; ' 


(c) no money is or may become liable to be repaid to applicants of any 
shares or debentures effeted for public subscription by reason of any 
failure to apply for or to obuin permiision for the shares or debentures 
to be dealt in on any recognised Stock Exchange ; and 

(d) a sututoiy declaration by the secretary or one of the directors that the 
aforesaid requiiemeats have been complied with, is filed with the 
Registrar. 


If, however, a company having a share cq)ital has not inued a prosnectus 
mvitfflg the public to subscribe for iu shares, it cannot commence any bu^ 
or enemise borrowing powers unlera it hat iMued a sutement in lieu of prospectus 

aforementioned have been 

compHen with. 





Qjr the CooipMiiM Amendment Act of 1965, cub-Seetion (2A) hw be« 
added with the olgective to fMtrain compeniee from oommenebif aagr bnafaMt to 
punue "other objecti of the company'* which are not incidental or ancillary to the 
MMin object* whether or not any segregation between the two has been made as 
oontnnplated by the provisions contained in Section 13 (!)■ (b) of the Compaqies 
Act, unlen the following conditions have been oomplied with: 

(I) That the company has approved of the commencement of any such 
buiineu by a special resolution passed in that behalf at a general 
meeting; and 

(ii) That the company has filed with the Registrar a declaration du^ verified 
hy one of the directors or secretary, in prescribed form, that (be resol¬ 
ution hu been passed or the Central Government in pursuance of an 
appUcation made under sub-section (2B) has penditted the company 
to commence such a busineu. 

If the company commences any such business in contravention of this pro¬ 
vision every persen who is responsible for the contravention, without prejudice to 
any other liability, would be punishable with a fine. 

In the Explanation to sub-section (2A). it is stated that the restriction 
wwtfiiined in the foregoing provision of law is to be constrped as one applicable 
to only new business which'is not germane to the business whi:h the company 
was carrying on at the commencement of the Companies (Amendment) Act, 1965, 
in relation to any of the objects referred to in the said clause. 

This provision is intended to prohibit a company from commencing any 
business not related or ancillary to its main objects without obtaining the prior 
a^oval of the shareholders by a special resolution. 

Contracts entered Into by a company after itt IncoiiwratiQn and before it 
is entitled to commence business are provisional only and are not binding on the 
con^MUiy until the trading certificate is iuued—Section 149 (4). The expression 
"provuional" denotes that the contract should be read subject to an implied term 
that it diall not be binding until the company becomes entitled to commence 
business. Consequently, should the company go into liquidatioa, without oom- 
mencing business, such contracts cannot be enforced at all [Re Otto Eketrieal Co. 
(1906).2 Ch. 390]. ■ This rule is amicable to allotmmts whether first or subse¬ 
quent [hiutuol Btuik of India v. Suban Singh (1936). Lah. 790]. Under similar 
conditions, moneys for goods suiqdied (Jte Otto Electrieal Co.), remuneration for 
services rendered [Afew Drive A Co. v. Blakiston (1908) 24 T.L.R. 563] as well as 
prdiminaiy expenses incurred on behalf of the company to be incorporated (Re 
National Motor Co. 90E 2 01.12%) cannot be recovered. It is also not possible 
to invoke Section 70of the Contract Act in such a case ((Re AmMca ToxtSere 54 
C.W.N. 157). Also the company cannot enter into a contract for the sale or 
purCbaie of any properly {KIshmgaHt Electric Co.r. United Statee of Jtg/aelhm 
AJ.R. 1940 lUtf MX). 

Beard of C ssa p an y AOmklatnOm: In pursuance of Section lOE 
the ComfMuiies lAmendment) Act, 1963 the Central Government has 
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elScct from 28th April, 1964 a Boonf. railed the* Board of Company Law Admint^ 
tralion to exercise and discharge such powers and functions conferred on the 
Central Government by or under this Act or any other law as may be delegated to 
it by that Government. 

The Board shall consist of such number of members, not exceeding nine, 
(as amended by the Amendment Act of 1974) as the Central Government deems 
lit. One of the members is to be appointed the Chairman of the Board by the 
Central Government. 

The priipricty of an act done by the Board shall uot be called into Question 
on the ground (i) that there existed a defect in the constitution of, or (ii) that then 
was vacancy in the Company Law Board. But the Board shall be subject to the 
control of the Central Government in the exercise of its powers and discharge of its 
functions. 


The procedure to be followed by the Board shall be such as may be 
prescribed. 

For the convenience of administration, the Board has been empowered to 
authorise in writinp, subject to approval by the Central Government, the chairman 
or eny ol its members or its principal officer to exercise and discharge the powers 
that are delegated to him or them by the Board, subject to such conditions and 
limitations as are prescribed in the order in writing of the Board. The 
exercise and discharge of a power by chairman or any other persons afore- 
mentioned in pursuance of such a direction will be deemed to bean act of the 

added three sub-Scctions to 
Sectioii lOE. Without prejudice to the provision contained in the immediately 

"Tir- j 

writing hy the Boan. The Board may authorise each such Bmrh »« • ^ 

dimharge such of the powers and functions of the Bo«d as may hi srSSI" ^ 
order. On being so authorised, any order made or arv aet dnn* k **** 

be deemed to ^ of the Board fsub-Section {4B)]. ^ 

cod. ^ r""”* 

mattera viz., (a) discovery and inspection of docu^nu or nST'"* • 
^udblcm.videm*;(b)enfo.S, 

depoiit of their expends ;(c)compeUing the 
-mterinlobjema^uciblem evidence mid 

wilnesMson oath ; (e) granting adjouramenU; and (0 

affidavit rsub-Sectiori (40)]. wcepthm of evideaee ea 

The Mid Bench is to be deemed to be a Qvll Ginrt At* * 1 .^ 

»^l»5iiriCta,»MtXYoflIi, Code of 

inxwdiw Mm th> Back btobo tiwed... JiidlohlXmSJiMi!? 



These iKvriy added provisions mentioned above aie dasigned to enable the 
Central Government to assume quasi judicial powers Tor edministratlQn of the 
Companies Act, without going through the long*drawn, dUat(»y and cumbrous 
processes of Courts. 

Setf'Examinatlon Qnestiona: 

27. A company was being formed to purchase a hotel frcmi K. A jcbntract 
was entered into on behalf of the company by A, B, and C for the purchase of 
stock of certain value from K. The company was formed and the ^xxis were 
made over to it and consumed. But before payment was made, the company 
went into liquidation, (a) Could the company by subsequent ratification of the 
contract bind itself to K 7 (b) Could A, B and C iM held personally liable on the 
Mid contract? 

28. A syndicate of which E was the head, bought an Island which is Mid 
to contain valuable mines of phosphate for £ 55,000. E formed a company to 
purchase this island, and contract was made between X (a nominee of the ^ndi* 
cate) and the company for its purchase at £ 1,10,000. The promoters of the com¬ 
pany did not disclose the profit they were making. Coujd the company rescind 
the contract and recover the purchase money from E and other members of the 
syndicate ? 

29. Thp Registrar issued on 8th January a certificate of incorporation dated 
6th January. An allotment of shares was made on 6th January. Could the allot¬ 
ment be declared void on the ground that it was made before the company was 
incorporated ? 

30. What will be the consequences if a private company defaults in com¬ 
plying with any of the provisions contained in ^tion 3(1) (iii) ? 

31. The number of members of a private limited company falls below 2 on 
1-7-79. The company continues to carry on its business with the reduced number 
till l7ll*79. During the intervening period between 1-7-79 and 1-11-79, the 
company contracts n debt of Rs. 5,000. (a) Will the continuing member be severally 
liable for the whole debt 7 (b) Vfould the continuing member be severally liable 
for the whole debt, if the company with the reduced number had continued business 
say 'ip to 3-1-80 and the said debt had been incurred during the period between 
1.7- ’9 and 1-7-80 7 

ANSWERS TO TIIB SELT-BXAMINATION QUESTIONS 

I. Limitation of individual risk, procurement of capital and technical and 
managerial personnel, corporate personality, transferability of shares etc. ; 2. No; 
3. nrtlaUy correct; 4. (b); 5. No. 6. Yes. . 7. No. 8. Yes; 9. Yes, 
character of company; 10. (a) Yes; 10. (b) No: 11. No; 12. No: 
13. No; 14. By stating that it is an exception to the general rule that firm 
-annot be accepted as shareholde-ra of the company, 15. No ; 16. (a) No ; 
16. (|b) Special; 17. Yes ; 18. No ; 19. No ; 20. (b) ; 21. Yes ; 22. No unless 
lig Ins in writing agrred; 23. Yes ; 24. Yh ; 2S. (a) Company ; 25. (b) Mortga¬ 
gee : 26. Yes; only if action of th<s majority consituted a fraud on the minority; 
{7. (a) No,; 27. (b) Yes ; 28. Yes^' 29. No.; 30. Porfhiture of the statutory 
privilMes and exemptions and subjection to tbe whole of the Act: 31. (a) No; 
31. (b) Yes. 
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You w8l recollect that we mentioned in the preceding "Shudy Paper tl»t 
one great aitvantage of floating a public limited company was the,n»iog of capital 
nqnired for bniineu from the general public. But this does not mean that it most 
necessarily approach the public for money. The promoters, if they are resourceful 
enough, can very well tap their private resources or contacts for raising the requisite 
^ pi«ai In meh a case, the promoteis need not prepare a 'prospectus proper; 
but ih^ most prepare a document, akin to the prospectus known as “Statement in 
lieu of prospectus”. This document must contain matters set on in Schedule III to . 
the Act. The matters to be disclosed in this regard are more or less the same aA. 
those required to be disclosed in a prospectus. 


Now you should know what a prospectus is 

Definition: Seedon2(3d) of the Act defines the term. Accordingly, it 
means any prospectus, notice, circular, advertisement or other documents inviting 
offers from the public for the subscription or purchase of any shares in, or deben¬ 
ture of a body corporate. In this contest, you ^onld note that prospectus is not 
an offer in itself but an invitation to make an offer, signifying thereby that on 
of sueh an invitation by any member of the public, no binding con¬ 
tract between him and the company comes into being ; it is rather a counter offer 
by him to the company which, when accepted by it. brings into existence a binding 
contract. 


You have seen from the definition that a document cannot be regarded as a 
prospectus, unless it is an invitation or an offer to the public. While is the con¬ 
notation ofthe term'public’in this context? It includes any section of the pub¬ 
lic, “whetber selected as member or debentureholders of the company concern¬ 
ed or as clients of the person issuing the prospectus or in any other way" [Section 
67(1)1. 

The next issue worthy of consideration is this: When can the invitation for 
offer (which we referred to earlier) be not treated as having been made to the 
public? You have noticed that Section 67(1) ft (2) treats an offer or invitation 
made to a section of the public selected as members of the company, as an offer or 
InviUtion to the public. But Section 67 (3) excludes from the category of “invita¬ 
tion to the public" any invitation or offer to the members or debentureholders of 
the company in either of the two circumstances specified therein: (1) If the invita¬ 
tion or offer can properly be regarded in all circumstances as not being calculat¬ 
ed or result directly or indirectly in the shares or debentures becoming available 
for subscription or purchase by persons other than those receiving the offer or in¬ 
vitation, it shall not be treated as having been made to the public. (2) Secondly, if 
it can be properly regarded as bring a domestic concern of the persons making and 
receiving the offer or invitation, it will not be treated as having been to the 
public. Thus, to determine whether or not an offer has been made to the public, 
the test is not who receives the offer or the invitation but who can accept it if only 
the person to whom it has been made are entitled to accept it and nobody else 
then it is hit by Section 67(3); it is not made to the pu6Uc. For example! 
When aproqiectus was issued only to a smsO cirdeof friends of the diiectots, 



ot to tW niirting memberi, it vas heV) that it was not aaoSer to the pablie 

Ite proiipaotiis ii the ba^ document on the basis of wldd Ithejiirteiidiof ■ 
investoh'ded^ whether or not they should subscribe, to the shares or debeutures. 
Thcidbie. the law requires unstinted ditdosure of variodt' mtters throi^h pioo- 
pectus and fiwlrids variation of any of the terms and conditions of a contract 
contained therein except^ with the approval and aiithority of the eoimiihy in giinefal 
nseedfif (Section 61). 

^ Those who luue prospectus holdint out to the public great advantage 
which will aocme to persons who take up chains on the Tq>teaentations contained 
therein, are bound to state everything with scrupulous accuracy and not only to 
abstain from stating as fact that whidi is not so but to omit no fact within thesr 
knowledge, the existence of which might in any degree aSbct the nature or extent 
or rpiality of the privileges and advantages whidi the prospectus holds out as an 
inducement to take shares*'[as per Jdiu/eri/o' V.C. tn New Bimuwlck aid Cauda 
JfaUway Co. v. Muggrtdge]. 

It Is. therefore, essential that the information statutorily needing disdo- 
sure is stated ful^ and precisely so that the investing public whidi is ignorant 
of the present and future prospects of tlw company may get all the information 
whidi is likely to affect the pablie nund. It is ody to protect the members of 
the public agdnst their being misguided by half truths or falsehoods that the law 
casts a liability on various persons connected with the issue of the prospectus to 
compensate every person (who subscribes on the faith of the prospectns) for any 
loss or damage temay have sustained because of the inclusion of any untrue state¬ 
ments in the prospectus (Section 62). 

GoBtoBtu of Froepectua : Comprehensive rules and regulations have been 
incorporated into the Cdinpanies Act in respect of this basic document whklb is 
the only source for the investors to ascertain the soundness or otherwise of the 
company. Since the prospectus is intended to save the invdting publicfiom victi¬ 
misation, the Lcgidoture has aimed at securing the ftillestdisdosure of ail materials 
and essential partkulars and laying the some before all the prospective buyers of 
ihares. Briefly the rules and regulations are as follows. 

1. Dndng ef P e oe p ecfa; According to Section SS. every prospectus 
must be dated. This requirement is derigned to ensure a prAnc/aite evidence of 
-' the date of its publication. However, this evidmice may be rebutted by a cootraiy 
evidence. 

n. Keglatratluw of P oee p eet m ; It is absolutely necessary for the com¬ 
pany to ddiver to the Registrar a copy of every prospectns for legistiatiorL It 
must be made on or befom the prospectus is puUMied. But the prospect n s must 
not be issued more than 90 days ^ter the date on which a copy of it is delivered 
to the Registrar for icgistiation. If it is issued, say, 91 days after, it shall be 
deemed to be a prospectus a copy of whidi has not been d^veied for iqgistca- 
tkm. 
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rf«>« «» *■ "f***!"^ ** *y 

dmd taf vna P€«» ’rto luw baan Bamad tharain as a director or a porpoaM 
SSeto«5TiIiaotd»|yaiitIiofbadta writiai. Moraovar. ^ «W «>••« 

bv • fflcoomt 10 the a»part.wlMi thafeportofaaea^iertlatoha 
nblUBd; 00 OW of aaaty contract r^ardlai manci^rial penoiu^*a appoint- 
nmoflcntioa: (00 ••••» material cootractif it iiaotaateced 
lalolothaofdliiaiycoBrtaofboihMBorl yeait prior to the ^ of ^ proa- 
0«) 0 nport laqaliad tar Part H of Schadole II Indicatiiiitar ^ oIl|^ 
Stattla^aifapfdsthaflfmai of any prallta or lomes or aaiata and liatidi- 
tka; («) the wittea eoaaaat of perKnaaamed ia the proapeetna u the auditor, 
hfil adviaer. attomep, adkilor, baaiker (dOw ooiBpaiqr or iateaded coopeay, to act 


b that capacity. 

Bvaypraapectiisaniatalataaconr thereof haa baea delivered for regia* 
tratioa. It aniat i peci f y docuaieot aeediag aadoiaeaient oa or attached to the 
eoipdelivafed for Rgiatiation. or refer to atateoieota tadnded b the proapectna 


which qicdflad thoae doemnaata. 

Tim company aad every person, knowbgly a party to die iaaue of the 
p roapectaa without ragiattatioa, shall be Itabie to a flae eatending up to Rs. 5,000 
(SaetioadO). 


J 


m. llattaeBeelMataladaadeqportleboaot ewt la dm P gaa p aa t oe 

(bedoB 50): Bveiy proapectna imiat aute the matters specifled b Bart I Schedute 11* 
aad set oat the report apedfiedb But II of Schedule II and the eaidBart I and II 
havaeflbotsubiadtto the proviatoasGoatainedb Part III of that Schedab. Theee 
briagy ate aa foDows: 


1. (lO ^ mab obicct of the company with the wamee 

ooeivatiooe and addrem of the signatories to the laemorandom, and the of 

Aaree sUbacribed for by them. 

(g) ^ibc number and ctaaaes of aharea, if aiqr* aad the nature and of 
the bteCeet of the hoUen b the property and proflta of the company. 

The nnmbwofredee m a b bpieierBBee shares intended to beiaaoedwith 
paittenlats as regards theic redeeaptlon. 

(g) (a) lheaambuofahafea,if any, piuscribed by the articles aa the 
qnaHiication of a diiector. 


(b) AnypravUea in the arttaba as to the remnneratioa of directors who* 
Iher for thair services to the company as directors, maaagiiig direolots. or ot^ 


(3} HmneaBes.doacriptioneiOoenpatlona.aadaddroaaesofthedixeetonor 

propoaoddireetob, the managing director or paopoasd anaagbg director. If any. 
tta manager or proposed meiiiger, if any. aad any praeiaion b the attidea or b 
the oontmol emend into as ingaids their (eneept dineton* or proposed diieotois*) 
afVoialBMm^ lemagwraition and oompeaaatien for loss of oflke. 


■ yhawehaiee ar e qifaed to ^pablte for iBbscriptioB, particulars aa to 

nfchahnmmirtecrjpthniieqBired for vaiions purp ose s, c.g., piii«lias*pcke of any 



Ao cm or • Moond or mlbttitmt cAr of thiMb the 
IbrMilMcilpdononccdbiMCfkNis ilotaMiit atido wlikb Ac Int too yamb A» 
iinoontiotatllyallomdiaiidAaiinoinibiftdiriFiideaAoAimw iBollcd. 

7. ThewbittiiMofnycoiitnetorlunu^an^or prapoMd coaffMl or 

~ptopoNdtobesniitcdto anyponon io nAwibefbr any AarHiB» or dAaa* 
too of, a oonpany, |ivio| A> anffiber, de«fipA»a and amount ot any mA 
Aaitt or dAamoiw. 


8. The nvmber, deecription aad aaaoiiBt of Aares and debrntmei wU^ 
iriAin ihn lut two yean, have been ieioed or agned to be leaned u fblly or partly 
pAl*op otberwlae than la caeh. 

9. The amonnt paid or payable aepnntinm. if aay, one eacbabare iMaad 
within two yean preoediog the date of the proapeetna or ia to be leaned atatiag the 


aeoeicary partioalan. 

10 llieaaaietofthenaderwritenof Aareaor Abeatnrca.lfaay. aad the 
opinion of Ae direeton that the naonreea of the anderwriten are anikiant to 
diKhatge their obligatioiia. 

11. Thenamea, oocupationa. deacriptioBaandaddnaaeacrthevaadon of 
any property purchaaed or propoaed to be pnrabaaed wholly or partly ont of the 
proo^ofiheiaaaeofliBredror aubaeription. by the proapeetna or the pnrAaae 
of which hu not been completed at the date of Aeiaim ofthepnapaetaa. 

12. 11ieaaioimt,lfaBy,ornatni« and aateatof angr eonaideiation paid 
withinAelaat tiafo preceding yean,or payabb to oqr petaon aa nnderwiMng 
commiation on aharea or debentnrea. 


13. The amount or eatimated amount of 0) pteUniaaiy aotoenaea aad 
(d) theapenaeaof Ae iaaua, and, the penon by whom any of theae anpenam 
have been Pidd or are payable. 

14. The amonat or benefit padd or ^ven within Ae two preoeAng yeanor 
intended to be paid or given to any promoter or oflberand the conaidMation Ibr 
theaame. 

15. The datm of, partim to, aad general natnea of, evaiy oontract appoint* 
ingorUgfaig Ae remmiention of managing dbeelor or managar and of evetyoAar 
amterialcontiact not entered into In Ac ordinaiy eoniae of bnainem oanied on 
«intended to be carried on by the company or a contract entamdinto mom Ann 
two yeara beftaie Ae date of proapeetna. 

16. ThenammandadAeaamoftheanditon. 

17. The nature and nitent of Aeinlarail of every dbnator or pmniotor in 



IS. irOuilmMetpitaiitdMdadhtodU&ieiUekueiofdum^ii^ 
of voting MtaKetinpemfurcd by aod the rights ia of cqiitti md the 

dividends sttMcbed to, tbt semtt cbMes of tbaies respeetintr. 

19. (A) Iftho con»p«ay has no mbtidiaiy, • report by (bn aadUors of the 
conpiny with mpect to: (i) profit and tones for each of theflve flaaneial yewi 
immediately preceding the issue of the proapectus: (ii> assets and UaUJities aa at 
the last date to which the acooniits of the company were made up; and (ill) the 
rate of dividends, if any. paid by the company in respect of each dan of slum 
in the company for each of the five finiueial years immediatety precedinf t||.^ 
issue of the prospectus. (B) If the company has a subsiditty or subsidiaries in 
addition to the aforementioned reports, ^e auditor's report should state dther: 

(i) as a whole with the combined profits or losses of its subridiaries so fkr as ttiey 
concern the members, or individually with profitt or losses of each subsidiaty so 
far as they concern members of the company, or. instead of stating separately the 
compony's profits or losses, deal as a whole with the profits or lones of the com¬ 
pany, and so far as they concern members of the company, with the combined 
profitt or losses of its subsidiarkt; (ii) as a whole with the consolidated balance 
sheet of its subsidiaries with or without the parent company’s assets and liabilities 
or separately assets and liabilities of eadi subsidiary, on segregating therefrom 
the interest of persons who are not members of the company. 

20. If the proceeds of the issue or any part of the proceeds are or is to be 
ntilised directly or indirectly in the purchase of any busineu or an interest in a 
bnsineu as a consequence of which the company will become entitled to an 
interest as to either capital or profits and losses or both in such business esceeding 
30 per cent thereof, a report ^ theaocountant (who will be named in the prospec¬ 
tus) in regard to the following matten: (i) the profits or losses of the business 
for each of the five financial years preceding the iuueof the prospeotas; and 

(ii) the assets and liabilities of the business made up-to-date, which is not more **«■" 
120 days before the iuue of the prospectus or if it is a body corporate, those at the 
date to which its accounts were made up. 

The saU swpert mnet show: 

(a) How the profits or losses of the other body corporate dealt with the 
report would, in respect of the shares proposed to be acquired have conc erned 
members of the company and what allowances would have faiwwi to be "«««»* in 
relation to asseu and liabilities so dealt with for holders of other shares if t& 
company had, at aU material times, held the shares now proposed to be acquire^ 
and 

(b) where the other body corporate has subsidiaries, the assete and liabi¬ 
lities and profits and losses of the subsidiaries, in the mnimitr rtat fj jn nm (B) 
above. 

The prpvieioos of Section 36 (l)are not appUcaUe to any issue of a pios- 
peotns or form-of applicatioa celatiog: (a) to shares in or debentures of, the 
company to existiiv members or debentnreholdrrs; (b) to shares or drtienturei 
which are or are to be in all rejects nnifonn wilh shares or debentnies ptevkNisly 



&Mei} tttt tbw fmfnf duff fn or qaoinrf ni ■ inniifinin^ 

ic i ctfaa :Cgy. 

tt^affianc*: Yon htVe been fold k nutisr ^igm oT thb Stodijr 
nyMT that a oompany cannot nomuUty vaiy at aqy thnetheleniuofa ooatniet 
in the proipeetiu a^ that it can do co only with the appeeval and anthority 
obtained ffom ite senetal meetiog (Sectioa'dl). Soppoee^ themie a condition ia 
the proqwotnik which reqnine or binds an applicant for Shaioe or debentam to 
. waive oonqdiance with any of the lequinmenti lelatiag to the statntoiy matton 
/and reports. In such a ease it will be v«dd. Similar, if there is a condition whidi 
“ has the eflbet of affecting him with the noticed any epntrset, doonment or a matter 
not spedficalty referred to in the prospeetiis* then sneh a condition «lm n be void 
^Section 56 (2)]. 

Sttppow, the icqaiiementi of Section 56 have not been complied with bat 
the application for shares has been accepted by the company. Can the applicant 
ask for the rescission of the contract or rectification of the register 7 The answer 
is **no". But he can use the person responsible for the issue of the prospectus for 
any damages he may have suffered [South of England Nutural Gas. and Petroleum 
Co. [mi) /. Ch. 573\, 

The form of appUcation for shares in, or debentures of, a oompany is not 
to be issued to any person unleu it is accompanied by a prospectns containing the 
matters and reports mentioned earlier. But this provision will not apply to a case 
where the application forms were iuued either: (a) in connection with % bona fide 
invitation to a person for entering into an underwriting agreement in respect of 
the shares or debmtures, or (b) in relation to shares or debentures which were not 
offered to the public. 

You should also note that a director or other person lesponsiUe for the 
issue of the prospectus does not incur any liability for the non>compliance with or 
contravention of the requirements of Section 56^ if he is aUe to provei as regards 
any matter not disclosed, that he had no knowledge of the laiwe; or that non* 
compliance or contravention was the result of an honest mistake of fact on' his part 
or in respect of matters which were not material [Section 56 (4)]. 

Stetena—tof E^ertn; Befine we go into this upeet, we must know who 
is an'cj^ert*. The term indndes an migineer, valuer, accountant and aqy other 
person whose profession gives authority to a statement made by him {Section 59 
(2)]. The report of an eqMrt cannot be included in a prcepectus if he is in any 
way connected with the formation or promotion or management ofthecompaiv 
(Section 57). In other words, the person must be iiulependent to **AinctiOn as an 
experts. Evenlfheisuneonoemedornneonnectedorinipartial. his report in this 
capadty cannot be included: (a) nnien he has given his written consek to the 
issue of the prospectus and has not withdrawn such consent before the deltvery 
of tile copy of the prospectus to the Registrar for registration, and (b) iinlsu a 
statement al to bis consent and non-withdrawal of it upptm in the prospectus 
(Section 58). It is a sound rule designed to protect a prospertiveinvestorbyniink- 
ing the a party to the issue of the pro^ectus and umUng him liable fbr 



nMmaae^ Iftito <V«t ^ 

(ScctiPB 59)> 

AffmaM.«a exiMrt 4«* ^r«w W* ow«*»t ^ iadudtm at Ut npett in 

tbnpnJSZn^aSS under SeetiottW orh uewitbi^ wu *««>■<«> ^eSm 
fjf ii fM oftbe pmepeetu end in ipite af tMt die pmpeatue bu ftwB ^ 

cftbor of dteae dnuauteneee, the dinetoa of tteoonpwy ud evuy otte 
foo wfco aatboriied the ieme of the ^t>q)eedw sbaH be lieUe to ndmam^ 
the expert epiiMt aU du^ oorte tad expeaiee which he ney ‘hwe ieeuned 
OB flooouiit of hb beief eiMoieted with the iHue of the praqwctnsun expert 
fSeetioD 62 (3)]. 


What la a ***« ataiwneiit ? Aooordim to Section 65, ao mtnie itatement 
or mii-etatenent ii one which ii nideadiag ia form and context In wUdi it hae 
been ioclnded in the proipectni. Where certain matter which ix material enongh 
haa been omitted from the prospectne. and the omiwioB ia calculated to mialead j 
thoae who act on the faith of the proapectna, the proapectua ahall be deemed, in 
leapectof tnch omUaion, to be a proapectua, in which an untrue atatement ia 
inehided. The proapectua in theae drcmnitaooea ,may alao be deacribed aa a 
“mialaading proqwetua’*. 


Thekgaloonaeqneaeeofincludoaof mia^tementina proapectua ia that 
It attacbea civil liability to certain peraona. They are as follows 

(1) Every perron who ia a director of the company at the time of the issue 
of the prospectus. (2) Every person who haa authorial himself to be named and ia 
named in the proapectas eithn as a director or as having agreed to bocomea direo* 
tor immediately or after an interval of time. (3) Every promotor imsiiidiwg • person 
whopartieipated in the preparation of the prospectus or the onttne port thereof 
but not acting in a mere profeasioaal capacity (e.g., banker, broker and solicitor) 
of the company. (4) Every person who haa authorised the issue of the prospeetna. 

In this connection, yon should also know that an expert or a person who haa given 
his consent to his name being mentioned in the prospectus in the capacity of an 
auditor, legal adviaer, etc., ia also liable but only to the extentof any untrue 
statement purporting to have been made by him as an expert. 

Before we dilate upon the nature of the liabiUty (tefe^ to earlier) tA 
maUng an untrue or wrong sutement, we must know the principle on which this 
liabiUty ia baaed. The principle is that directors and odier persona who are fCspon> 
sible for the issue of the proapeetvit indirectly hold out to the public foat great 
advantages are likely to accrun to thoee members of the pubUp who would take itp 
shares in the company. .,Thia ^'holding out** casts onerous duty on them, f.e., they 
naist state the facts honestly and faithfidly. They must not only abstain from atai- '0 
ittg so mething as a foot when it is not actnally ao, but »!■«* must not a 
whieh they know* or should have known and the existence ofwhidi mi^ in any 
dugroeafrect the nature or quality of the privOeges end advantages wbleb foe proe* 



Thiipfiiiie^wti prapoimded la 

: / if the pefioDf iMpouftle fiv^teoeofthe pM^wcliiilkiltediidiiB^ 
io^ «i«iien)iii obUittfion fwoltiQf Ib bb notme etileneBt befaii cie|it Into the 
jifoipactiw. tfaea oertain j^ghti eccne to the fhaiehoUen ejrinit the empa^ and 
thedfoetonaadothen. Weahatf dhcoii^eBi hamatdbft,;. 

1, 4falaat the Oa a B fa a j -il^he la a aa ri a rf iiaiOertwce; ypp aunt 
fcaow that a coafnct BMde with theo(»|aMy topiirehaieihaiettoaaiitorftwaf/W 
oofltnct (le., a contnct baled oa the .iitmoat food ftitt). It imphei that it a 
aUafeprenotatioa or noiHdiadoaBie a ftot naden a atataoMBt oatnie hi. a 
matoial partienlar or readen the whole proipeetiia uatme, the ooatraot ii voMaUe 
at the option of the aggrieved party, la othtf words, the subscriber to the ahares 
cia hie a suit against the ooaqiaay to rsadad the coatiaetaader the jeaeml law 
of contracts. Bat you most reoiember that before this right can be eaucised, the 
following coaditions must prevail, namely: 0) The statement must relate to Ih^ it 
must not be merely an expression of opinion or an expectation. Farther, the state- 
ment must not be untrue as conceived by Section 6S (stated earlier). B^eS^ the 
statement must be a material one; (ii) secondly, the sharehdders must have 
actually relied on the statement; and (iii) lastly, the suit for readaslon ought to 
have been filed within a reasonable time but before the company goes l«»*« fifaida- 
tion. 

2. Agaioet Ae Mrectam nod otlMrfe*»K%ht of actiaB Bar ITumagau; 

The lubscriben may institute a suit for damages against those responsible for tha 
issue of the prospectus, in spite of the fhct that the contract to purchase shares has 
been repudiated. This is an action' for deceit under the general law \JDerry v. Peek 
(/dd9) 14 A.C. 337] and this action can be taken even if the remedy by way of res- 
* cission (as againit the company) hu been iMt through laches or n^ltgence or even 
if the company goes into liquidation. 

According to Section 62 (1), directors, promotor or any other persons 
who are responsible for the issue of (Ikq prospectus containing false or untrue infor¬ 
mation are liable to compensate all those persons whosuhscribeto theahaicson 
the faith of the prospectus. But the action for damages most be taken within 
3 years from the date of the allotmeitt of the shares. 

It should be remembered that the abovementioned remedy by way of rescis¬ 
sion and damage will net be available to person if he hu not purdiased the dures 
on the basis of the prospectus. A person cannot be said to have bought shares on 
the basis of the prospectu, if he has done So from aa existing Shareholder or from 
the share market: therefore, in these circumstanen he cannot bring an action for 
deceit against the directon (Peek v. Qwney), 

Defeaoe avallaUe ISeetioa62 (c )]: A person who is hdd liaUe for the 
issue of a prospectus containing on untrue statement u a director will be exonerat¬ 
ed from such a liability if he can show: 

(1) that he (having oenMuted to become a'diiedot) had withdrawn Us 
consent to become a director before the issue oftbeprospactmandthat iswu 
Issncd whhoitt his antbority dr conaent: 





If 


10 


00 tbMt the proipeetiu wu iuaed without bit «uthoriiyoreoiMeitt;«id 
thttoabecominiiwtre of itiitiue, he forthwith *«ve leutonaMe public notice of 
the iiiue heviog been made without hit inowitdgB or consent; or 

(iii) that afrer the iMue of the proapectut and befo re ri lotnient thereunder 
he. on by gnming aware of any untrue statement therein, had adHulrawn his oonaeat 
and ghen a reasonable public notice of the withdrawal and of the reasons there¬ 
for ;or 

(iv) (a) that he bad reasonable ground to' believe and, until altotment, did 
belief that the statement wu true. This provision pertains to the untrue statement 
not purporting to have beoi made on the authority of an expert or of a pnl^ 
oflh^l document or statement; 

(b) that the untrue statement, purporting to be a statement by u expert or 
contained in a report or valuation of an expert wu a correct and fair representar 
lion of the expert's statement and he had reasonable ground to believe and, until 
iuue of prospectus, did believe that the expert wu competent to make it and the 
upert had given and had not withdrawn his consent to the issue of the prospec¬ 
tus, and bad not withdrawn it before delivery of a copy of the prospectus for 
registration; and 

(c) that the untrue statement, arising from the statement made by an 
official person or from the public offidal documents wu a correct and (hir repre¬ 
sentation or correct copy or correct and fair extract of the dnenwifitt 

An expert who would be liable by reason of having given his consent under 
Section 58 to the issue of the prospectus containing a statement mm fff }g^ kirn 
would not be liable if he can prove: 

(i) that haviug given his consent to the issue of the prospectus, be with¬ 
drew it in writing before the delivery of a copy of the prospectw for registration; 
or 

Cii) that after the delivery of a copy of the prospectus for registration 
but before allotment, he on becoming aware of the (untrue stUement) withdrew 
his consent in writing and gave teuooable public notice thereof and the reasou 
therefor; or 

(iii) that be wu competent to make the statement and he had reasonable 
ground to believe, and did up to tbe time of allotment of the sharu or debentures 
believe^ that the statement was true [Section 62 (3)]. 

N.B. The defence under (i) is available only to director; defe nces nn^f f 
(i), (ii), (ui) ft(iv) to all persons mentioned in Section 62 (1> (a) to (d) and the 
defence under Section (62) (3) is available only to an expert. 

Highs of mreciora and Enperc to Lideiaalty [Section 62 (4)1; Where the 
prospectw namu any person u a director (or u having agreed to a 

director) and he (i) has not consented to become a director; or (ii) has withdrawn 
Us consent before the iuue of the prospectw and hu not aut ho r ised or m nnrntcd 

to its issue, then (0 the directors of tbe company (excluding those without whose 

knowledge or oonuntj the prospectw ww issued) and (ii) any other person who 
authorised its issue are liable to indemnify the penon so wamM (gg g director) 



drtfAoMeoiiMitwiinqpM and wpwiw «kU ft« 

may jaeor, eonmiqiieiit upon hU aame bebi taeladed or oonMot ttnmo bdai 

aoondcd. 

Ilweqwrtcaa abo daim iadeomity afaimt tta panoos ■fowemiuiml 
in caaai whan 0) be Imsnot ^van thaooBaent or 00 ba hai wMdaawa tala oon> 
•antbafirntbabmoftbaproapectniaiidiBspiia of tbia fact bb oonaaBi to bi 
iaiae b mentioned in tba proapaOtt as re^aind nodar Sacthm SB. 

Oriaalaal LiahiUSy far lOo-mnSanaanaa In Phaapaalaa (Baeiiont^: 
Apart from tbe liability to oompanuta shanboUen who bava aoffiDnd a lam dna to 
nntrae statement in the prospectni, dbaeton and other parsons laqionsiUb fbr 
the tasne of the prospeetns may aln render thsmselns ponbbdda with invrboiH 
ment for a term which may ettent to two years or with fine np to five thmsand 
rupees, or with both. That bsosay.every person-who had anthorbed the issue 
of the prospectus containing an untrue statement b prima fiiHe guilty of criminal 
offence under Section 63 of the Act. However, such persons may plead that the 
statement was immaterial or that he had reasonaUe ground to bdieva and did, 
up to the time of the tune of the prospectus, believe that the statement was true 
in order to exonerate themselves from thb criminal Ibbility. * 

F—alty for frno a wl en tly indndhsg pa r ees i e to Inveat snonayi Under 
Section 68. any person who, hy maldog (knosringly or reddassly) aiqr fUae, deeep* 
tive or mid^ing statement, promise, etc., or by dishonest eonceahnent of mate* 
rial facts, induces another person to enter into 

(i) an agreement for the acquisition, dbposal, subscribing or nnderwritiiig 
of shares or debentures, or 

(ii) an agreement for securing any proBt to any of tbe parties from the 
yield of shares or debentures or from the fluctuations in the value cff 
shares or debentures 

sh*n be ponuhabb with imprisonment up to S years or fine iq> to Rs. 10^000 or 
with both. 

P«rnoaatioai fisr Aoquleidesi ef flbnree; Under Section 68A, the foUowiog 
acts are punbhable with imprisonments for n term extending to ttn years, Wx., 
(a) making an application ton company for acquiring or subscribing for its shares 
therein under a fictitious name; or (b) including a company to allot or register any 
transfer of shares therein to him or any other person in a fl^tious aame. 

It is obligatory for every company to prominently state the foregoing 
provisions in eveiy usue of a prospectus as w^ as in the forms or application 
for shares. 

OfiTer fisr gale or I hree p ectee by In i p l k n tl ow: It was at one time possible 
for a company to evade the statntoiy provisions rebtipg to prospectus by allot* 
ing its shares or debentures to one m more persons so that such allottee or 
allottees should sell all or any of these shares or debentures to tbe public. Such 
a transfer was not mmsidered as a sab to the puUb and no docnoients offering 
the securities were iasoed by the company. The exempdqn fiir. sudi a practice 
does not exist any more. Section 64 (I) provides: 



lli®OMiiiwiyirfth«viewtotUorMyoftbeM'rtiw or delw^ (4M 

to aSto the pobUc. any docoment by which the offer for «tto to the pabUoli 
■od^ eludl, for Jpuipo*^ bo deemed to be ft ptoipectoi umed by the oom- 
mmm» i ||| gild iTilee of IftW ft! to tho oootonta of praepeetuMi 

sod u to the Uftbili^ in fwpeot of Mtemoote in and omieehm fkom^oepeo- 
toM. or ocherwiee fCtatinf to praepeetoioi* ehftO apply with the a wdiflcrtione 
nedied in aniMeetionB (3). (4) and (5) and hate dfect aooord^ aa if tto 
ehaniOT debeatamhad been offend to the public for anbierlptlon and at if 
ptuKm aeeepttni the oStr in reipeet of any eharet or debentona wore iqiNeribefs 
for then ehaneordebeotures. but without prqndioe to the liability, if any, of 
the pmoBi by whom the offer ii made in reepeet of nJi-etatotnenU contained 


in the documeata or otherwiM In reapect thenoT*. 

Sndi a doenmeat under Section 64 (2) ahall be treated aa a proapectua 
(nalcM the eoatraiy b proved when: (a) an offer of all or hay of the aecnritiea for 
aale to the pnblie waa made within aix montha after the allotment or agnament to 
allot: or (b) at the date when the offer for aale to the public waa a*de,the com* 
paay had not received the whole consideration in napeet of the aecnritiea. 

Depa a lea not to bo Iwvltad wiAaat Adverdament t Section 58 A is de* 
dgned to ninlate acceptance of deposits. The Central Oovernment has the power 
to pfcacribe, in consultation with the Reserve Bank, the limitt up to which, the 
manner in which and the conditions subject to whi^ deposits may be invited or 
acoepted eitherfrom the public or from the memben of the company. 

A company shall not by itself or through any other perion iuvite dcpoaits 
naless it publishes an advertisement indudiag therein a statement showing its 
flnaaciai position. The form and the manner of such an advertisement, the Central 
Oovernment may prescribe. 


The Central Oovt. has since prescribed the form and particulars of advertise¬ 
ments. These are: (1) Every company intending to invite or allowing* or 
any othsr person to invite depositB shall issue an advertisement for the purpose in 
a loading English newspaper and in one vernacular new sp a p er circnlatlng in the 
State far wbidi the regimered offloe of the company is dtnated. 

( 2 ) No company shall issue or allow any other person to issue or ennse to be 

issued on its behalf any advertisement inviting deposits, unless the adverUsemcnt is 
Issaod on the authority and in the name of the Board of.Directors of the eompnay, 
and naless it oontains a reretence to the conditions subjeet to which shan* 

be accepted by the company, the date on whioh the said Board of Dimototi has 
approved the text of advertisement, and the following information, namely 

(lO nameofthecompeay: 

fo) the date of ineorporation of the company; 

(c) the businees carried on by the company and its subsUiarlea with the 
detaib of biandm or units, if any 1 

(d) brief partkulafs of the management of the cenipaqy; 

(e) aames^ addmesse aa 1 nceivations of the emnpany; 



ify pidhbffliec(mi|tty, Iwfon and.afker mkhv 

thittfieslluad«l yitn loinedkMy pnoediof ttoiiata of aihaitlM- 
nmt; 

dividondideduwltiytliaooinpuiylBnipeetoftlMnidyean: 

(h) aannm ri ied flimdal poaitlon rf boinpaajir aa the two audited 
balaooe dieets hnmediatdy pneeidiag the date oTadTeMiMiiieBt; 

0) the amount wUeh.theoompa^tiaafiiMlqrway of depoaitauadar than 
ndea and the anreiate of depodta aotnallj held on the bat day of the 
hnmadbtely pieoeding financial year; 

CO aatateBBenttothecfiTcctdiatottthedayofthe adfectiaeineat, the oom> 
panyhaanooverdnedepoaitaotherdiannndaiffleddepoBitaora 
ment ahowing the amount of aueh overdue depoaita, aa the eaae may 
he; 

(k) a dedaradon to the effect: (0 that the company haa complied with the 
providonoftheeemkesOOt^ compliance with theae ralea doea not 
Jn^ly that repayment of dqionta guaranteed by the Central Govann 
ment; and (iii) that the depc^ accepted the oompaiqr (other than 

aecnr^ depoaita), if any, accepted under the provieiona of theae ralea, 
the aggregate anumota of wUch may be indicated) are nmeenfed and 
rankingyiarf poiiu with otha nniecnred iiabilitiea. 

(3) An adeertiaement iaraed in accordance with tiiia rub ahalf be valid 
until the eapify of lix monthe fixmi the date of dorare of the flnanefad year in 
which it is iained or until the date on whidt the balance sheet b bid befbre'the 
a^p nw y in general meeting or where the annual genend meeting for aqy year haa 
not been hdd, the latest day on which- that meeting should have been held In 
accordanoewiththeprovisioiiaoftlie Act, whichever beadier, and a ftcah advee> 
tiaement shall be made, in each sncoecding financial year, for inviting depoaita 
during the finindal year. 

(4) Noadvertbementahallbeiaaoedbyoronbehalf ofa .compnny mdeis, 
on or befbre the date itabsue, there has been delivered to. the lUgblrar for 
regbtrationacopy thereof signed by a majority of the directors on the Board of 
DirectorsoftheoompaayuoonaUtntedm the time the Board approved the adveo 
tbement, or their agents duly authiarbed by thmn in writing. 

For the purpose of thfa mb, the date of the bsue of the n e wsp ap er in which 
the advertbement appears shall be taken aa the date of issue of advertbement 

4 A.laibeneanaln]ioneff AdvurtlaanMmC :(1) Where a company intends 
toaoo^ daposilBwithoatiBfvitiagi or allowiav or causing any other persons to Invite 
such d 90 dts,.lt diall, before accepting depodts, deliver to the Regbtrar for regie* 
tialioB a statement in Hen of adsurtisemeitt containing all the particnlars required 
fobo inelodod.infoBadnetisenient by virtuecf sab rub (3) of mb 4 and dafy 
%ned in'thwiaaiiaar provided in snbrab (4)-Qf that rale, 

(j) AslateaaantdeiivBtud underaubuide (I) shall ualld until the enpiiy 
ofahmondia llrom the date'of doauiu of .dm- fin a n a i a l ysac an. wbteh it b 
sodelheiud uaaS the dale on wUdi the b a ba ce ahaat b bid 'bafon fha 
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cooipioyiiiieiier.Inieeting.or. wherothe oiioaMl JS* 

huaotbem held, ihelaieit dayonwliKA that meeting ahould luve bjea held 

in occoidance with the provision of the Ad, whichever ii earlier. . 

Depoeitt. accepted prior to J'2-75 but in acooidance with the direction of 
the Rewrve Bank made noder Chapter lUB of the Reierve Bank of India Act. 
1934. may be lenewed if they an eneh that theae conld have been accepted if the 
ndee to be made by the Centnl Oovemment were in force. If the deposits are 
ootrenewed, th^y shall beicpaid according to their tenns. In caw ai^ such 
deposit was accepted in tmnsfressicn of the Reserve Bank’s directionS.it shall 
bffiwM refbndable. 

The Central Qovt. has since made ndes regarding acceptance of deposits 
by rffffvpwtf Role (3). There are: (1) On and from the commencement of 
these mks: 


(a) no company shall accept any deposit winch is repayable on demand 
or on notice or repayable after a period, or 

(b) renew any such deposits accepted by it whether before or after such 
commencement, 

(e) escept where each deposit is repayable after the eipiiy of six months 
bat not later than 36 months from the date of acceptance or renewal 
of sach deposits ; 


Provided thit a company may, for the pupose of meeting any of its short* 
term reqairements for funds, accept or renew deposits for repayment earlier than 
six months from the date of deposit or renewal, as the case may be, subject to 
the conditions that such deposits 0) shall n<^ exceed ten percent of the a g gr eg ate 
of the paid*np share capiul and free reserves of the company ; and 0>) are 
repayable not earlier than three months from the date of such de^it or renewal 
thar^. u the case nuy be. 


Provided Ibrther that where a company has before April. 1. 1978, accepted 
any deposit repayable after a period of more than 36 months, such depots 
nnleos renewed after the said date, be repaid in accordance with the terms of such 
deposits. 

(2) On and from the commencement of these rules no company shall 

aeeept 


0) Any deposit against an unsecured debenture or any deposit from a 
shareholder or any deposit guaranteed by any person who, at the time 
of giving such guarantee, is a director of the company, if the amount 
of any such deposit together with the amount of sueh 
of aU or any of the kinds of deposiu referred to in the danse and out¬ 
standing on the date of the accqitanee or renewal of such 
exeeeds /Sfiemi per cent (ioduding any deposit accepted the 
provisotoBnb4iile(i)ofRalc(3)of the aggregate of the poid^p share 
capital add, ftee mservm of the company: Provided that for the 
pmposeofealmilBthmertheaaMNUit of dsposiii outstanding on the 
date of eneh aeeeptanoeor renewal, auy depoeite by a 



penoa wJm^ at the timeofpviag each giwaa^f, waa tbe ataht^ 
tgeot or aeeretariee Mad tnaearen of tin ctmfmoy, ihd oateiiuuHeg 
■ on each date eball be taJrea Into account; 

Provided flirtber'that with tfect fiom April, 1. 1979, this elaaie (I) shall he 
sul^fect to the modification that for the words "fifteen per cent” the words "tea 
percent” shall be substituted, and where the aggregate of such dqwsits of n 
company ootstnoding on April 1, 1979, exceeds 10% sneh company shall bring 
down the d^wsits to the limit of 10% tm or before April, 1, 1980. 

(ii) any other deposits, if the amount of such deposits together with the 
amount ofiuchotherdeposit other than any of the deposits relbned 
to in danse (i) outstanding on the date of acceptance or renewal, 
exceeds twenty>flve percent of the aggregate of the paid-up share 
capital and free reserve of the company. 

b aaay be noted that all the pewviaioBS dleeoeaed ander (Z) abowe 
will be replaced by dhe foUowlag prcvialens wldr efihet freaa April 1, IMO. 

(2) On and from April 1, 1980, the company shall not accept or lensw any 
deposit, ifthe amount of any sndi deposit together with the amount of snch other 
deposits, already received and outstanding on the date of receipt or renewal of 
sn^ deposit, exceeds 2S% of the aggregate paid-up share capital and ftee reserves of 
the company. 

<3) If, immediatdy before the commencement of these mles, the aggregate 
amount of deposits of the nature referred to dause (i) of sub-ruie (2) accepted 
by a company before such commencement, exceeds the limit spedfle In the said 
clauae (i), tte company diall, on or before the 31st day of December, 1973 bring 
down the deposits to the limit aforesaid and for this purpose the compaiqr diall 
repay such deposits as may be necessary. 

Provided that if the Central Oovemment is utisfied that a mortgage or a 
pledge carried by a oorapay is not in the puMic interest, it may declare that the loan 
creating such mortgage or pledge shall be deemed to be adeposit for the purposes of 
this rule. 

For the purpose of this rule in arriving at the aggregate of the paid up 
share capital and free reserves of a company, these shall be deducted from the 
aggregate of the paid-up share capital and free reserves as appearing in the latest 
audited balance sheet of the company, the amount of aceumulated balance of lorn 
balance of deferred revenue expenditure and other intangible assets, if any, u 
disclosed in the said balance sheet. 

(4) On and from April 1, 1978, where a company has any outstanding 
loans which were exclude from depodts u it stood immediately before April 
1,1978, dien such company shall, b^on April 1,1981, repay or bring such loans 
to an amount which, along with other outstanding deposits, is withm the Hmite 
^pedlWid in Rule 3. 

[N.B. The above-mentimwd provisions of Rule 3 are based on the Com¬ 
panies (Acceptance of Deposits) Amendment Rules, 1978]. 
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rorUvddAmcM IEJ*3 A, aOAd hj lkm 

fUrrirt- T- *-- - Everycomptny JaH before 

AaiilMofwh yet^ or invert (u the cue mny he)* sum whl^ ihjU not 
teleei than 10% of the amount of iU depoelte matnring during the ^ ^ng on 
March 31 nert foUowingi in any one or mote of the fonowing method!. v«. (a) in 
a comotor other deposit account with any edieduled bank, free frrm any chav 
or lien; (b) in unencumbered lecnritiee of the Central Oovt. or my 
and (c) in unencumbered lecuritiei mentioned in dainee (a) to (d) and {ee) ofSeo- 
tioo 20 of the Indian Tmsti Act. 1882. Itmayte noted that the aeconttee men¬ 
tioned in thie paragraph shall be tedconed at their maricet value. 

Tbeamonot to deposited or invested (as the case may be) m stated in the 
preceding patigraph, shall not be utilised for any purpose other than for repm^ 
mcntofdeposiU maturing during the year mentioned above, provided that the 
amount remaining deposited or invested shah not at any time fall below 10% the 
amount of deposits maturing until March 31 of the year. 


Where are accepted by a company in vicMation of rules made by the 
Csntral Oovernment, repayment thereof shall be made hf the company within 30 
days. But this time of refhnd may be extended by the Central Oovernment on 
suiBdent cause being shown, but not beyond another 3 days. 

In case the repayments are not made in the manner indicated above, every 
otBeer In default is punishable with imprisonment for a term extending up to 
5 years as also with a fine. The company is also liable to be punished with a fine 
equal to twice the amount not refunded. If the fine is realised then the Court sbxll 
pay the unrefunded deposit to the depositor and with that the company’s liability 
to the dqwsitor comes to an end. 


Apart from this, sub-section (6) levies penalties on the company for accept¬ 
ing or inviting deposits in contravention of the rules to be made by the Central 
Oovemmeat If the contravention relates to the acceptance of deposit, the 
of fine is equal to, or more than, the amount of the deposit so accepted. But in 
the case of invitation of any deposit in contravention of the said rules, the 

amount of fine is at least Rs. 3,000 and the maximum Umit is Rs. 1 i«ifi« , Besid^. 

every officer of the company who is in defauU shall be punishable with imprisonment 
for a term extending tip to 3 years and also with fine. 

The provisions of Section S8A shall not apply to a banking company, Ojr 
such other company as the Central Government may, after consultation with the 
RflMrve Bank specify in this behalf. 


Aecording to sub secUon (8) added anew to Section 38A by the Companies 
(Amndment) Act. 1977, which came into force from the 24th December 1977 the 
pantiBl Oovernment may, if it considers it necessary for avodding any hardship or 
^ just and sufficient reason, by order, issued either prospectively or 
irtra^p^velyftom A date not egrlier than the commencement of the 

S’"*" 

panies to comply with or exeinpt and company or class of companies from all at 




of prmMoBi of tkii jeotbo ilthtf inon^ isr fo iiqf voeiM 
■rijecc to oodi ooodttfoiu u my be iqpedllbf the imte:' 

Froeided that ao older tnider Ihie le b ee cd oai' dull be tallied io nladoa 
to a dm of eompaaiei enept after eoanltatioii erifh the fteiMno ftuk of 
India. 

Aoeording to the Biplanation of Section AA, the tana **depoiite** aieaai 
aiqr d^poelt of money with and locbdeeaiqpaaioaiit bonowed by a oompaay; hot 
it diall not indnde inch catcforiei of amooatai have beenpiewribed in coandtation 
with the Reaerve Bank. 

Thu the tenn "Depoait** meau any depoiit of money with and inelndM 
any amount borrowed by a company, but doet not Made— 

(0 aoyamoantreoeivedfromtheCeetralOovafnmentoraStataOoveni- 
ment or any amount received ftom any other aoniM and whow repay¬ 
ment ia guaranteed by the Cential Ooveenmeot or a State Ooverament 
or any amount received from a local anthori^ or a foreign Oovene* 
ment or other foreign ehtaen, authority or pemon. 

00 any amount received u loan from aiqr banking company or from the 
State Bank of India or any of ita aubiidiaiy banka or from a banking 
inatitntion modified by the Cmdral Oovernment under Section 51 of the 
Banldng Regulation Act, 1949 (10 of 1949), or a corteaponding new 
Bank u d^ed in clauae (d) of Section 2 of the Banking Companiea 
(Aoquiaidon and Tranafer of UndertaUnga) Act, 1970 (S of 1970), or 
from a cooperative bank aa defined in danae(bii) of Section 2 of the 
Reaerve Bank of lodU Act. 1934 (2 of 1934) ; 

(iii) any amount received ai a loan from the Indnatrial Finance Corporation 
of India eatabliahed under the Indutrial Finance Corporation Act, 19<ig 
(«S of 1948X or from a State Financial Corporation utabliahed under 
the State Financial Corporation Act, 1951, (63 of 1951), or from the 
Shipping Development Fuad Committu oonatituted under Section 15 
of the Merchant ShipiHog Act, 1958 (44 of 1958X or from the Unit Tmat 
of India eatabliahed ante the Unit Tmat of lam Act, 1963 (52 of 
1963) or from the Indnatrial Developmeat Bank of India —mi. 
der the Indutrial Devdopmeat Bank of India Act, 1^ (18' of 1964), 
or from an Etaetricity Board eoutitnted under tte Etactiid^ (Supply) 
Act, 1948 (54 of 194Q or from the Life ininranm Corporation ct TwHi» 
continued under Secto 3 of the Life InanmaM Corpontion Act, 
1956(31 of 1956), or from tho R eha bi li t a tio n Indutrim Corponitioii 
oflndiaUinited or the State Trading Corporation of India Limited or 
the Minerala and Metaia Trading Corpondioa of India Limited or the 
Rural Eleetrifieation Goiporation Limited or the Agricultural Fioauce 
Corporation Limited or the Indnatrial Recoutraction Corporation of 
. India Limited or the Indnatrial Credit and Inveatmeat Corporation of 
bdia Limited or the National Indnatrial Dev eto pm ant Gcapontion dt 
India or the Tamil Nadu Indnatrial DevMopaaant Biveatmint 



m. iM/inatrial wid Invastnieiit CofpoiB- 

limited « Horn tite 

SSU“rN«^AZ=2: 

the NttionallMoiMoeCto^*^^^ Oenefal Inwinnoe CompMiy 
CompanyI^**^*.enf^eralInsoranceCompany limited 
Limited and the Unit^Kw Ttivastmeot Conm. limited of from any 
or from the Gujarat . . ontral Government or State 

rs ;sr S ■S' ^ f 

(Vi, b, way of tecmity or u m .dvmice ftom ^ 

puichamg agent, aeUing agent, or other agents in the com of or to 
tiie tmrposeiof the businem of the company or any advance re^i^ 
, gtei«.t order for the supply of goods or properties or for the rendenng 


of any service; ^_ 

(vii) any amount received by way of subscriptions to any shares, stocl^ Ironds 
or debentures [such bonds or debentures as are covered by sub-clause 
(a)l, pending the allotment of the said shares, stock, bonds or debenti^ 
es and any amount received by way of calls in advance on shares, in 
accordance with the articles of assodatlon of the company so long as 
snch amount is repayable to the members under the articles of associa¬ 
tion of the company ; 


(viii) any amount received in trust or any amount in transit; 

(is) any amount received from a person who, at the time of receipt of the 
nfiinMi^, was a director of the company or any amount received from 
its shareholders, by a private company, or by a private company which 
has become a public company under section 43 A of the Act and conti¬ 
nues to indude in its Articles of Association provinons relating to the 
matters specified in clause (iU) of sub-section (1) of Section 3 of the 


Act. 


Provided that the director or shareholders, as the case may be, from 
whom the money is received tonishes to the company at the time of 
giving the money, a dedaiation in writing to the effect that the 
amount is not bdng given out of fbnds acquired by him by borrowing 
or accepting firam others. 



. - I For tlw of doobtii it ii.lie«'^<lcdiredfli>t 

any depoa}ta received or renewed by « comptoy befiw the coinin«|^ 
ment the rff" r*"*** (Acceptance of Depdaiti) Amendm e nt 

jSconttano tote governed Uy the roles eppUceblo at the 

deposit or renewsl, as the case may be j _. * 1 .^ 

toaS^untraisedtetteissueoftendsor debentures,seOT^ ^Ite 

^ m nr *r»ff* of any immovable iffoperiy of the company w ^ an^rtion 

tom into Aares in the company provided that intense 

of such bonds or debentures secured by the mortgage of any immov- 
able property, toe amount of such bondi or debentures shaU not eiceed 

wUcGi is a f<««n«al institution within the meaning of clause (c) of 
451 of toe Reserve Bank of India Act, 1934 (2 of 1934); 
fii) “Free reserves” includes the balance in the share premium account 
npital and debenture redmption reserve and any other reservm shown 
or published in the balance sheet of the company and crea^ by appro- 
priatjon out of profito of the company, but does not include toe balance 

S)* depreciation in assets 

or for bad debts. 

(b) by toe revaluation of any Bssett of toe «»mpany. 

B, the ,«ly introdiKd Section MB. the proviaoe. ofiM. Art to 

ptogiectiei ihell, K>&re.me»he.ii>plytoaiie(iwitilemeiit lefened to hi Sertum 

the foUowiii, B. the other rule. ftBoed hjr the Central Oovrtoiiieot to 

0" and ItointlrteoBn®^ 
of these rules, no cmpaiv toall accept or renew any deposit unless an appli^on » 

^^^totending depositor for the acceptance of such deposit and suA apph- 

cation^mtains a dedaration by such persbn to toe^ that the amount« 
SjdepSout of toe funds acquired by him by borrowmg or accepting depostts 

from referred to in sub-rule (1) shaU te made in the fom 

f j 1. *u ■ mLimmiv and such fwm stiMii be accompanied by a statement by 
•ap^ b, U" i. mh.^ (9 of mle 4 and 

SS.SS'Srt* *” ,elttl<aito«Khp..tiaita..ptoft.drt.»i 

which the form is issued by toe ooi^any. 

Ihndrtdi« «* “ 4a|»#-*!(») ®«» IMWiM. 

,oafld,iiooorrea.wrtofadwoiit,ftBiil*lothe.depoBtotorhii a,Nt. a looapt 

for the amount received by tte company. ^ ^ 

tn The deposit reonpt referred to in snb-rule (1) toall te signed by an 

afloat S^oaapS^^OxrtiodhTtho oompnay in t te ■*«» 

STlta drta rfdiaHt. th. nun. Bid «Mia. of th. d.p<»IMc.ai.«w.»t 



^ ^ **• 

ditc on whieb the depont ii leptynble. ..nt8n« .i_Mi.it. dull Vrch 

lUsirter af DMorftn: (1) Efwy company acceptmg depoHla iWI ke^ 

iu «gSTdfice3« mom mgiaui. in whidh themihall bejalmM 

tatbecLe of each depoiitor tbc foDowiag pmliciiUn, 

I!ddfBl•ofthedepo»itol»^(b)daleand amount of each d^t; ^ 

the depoait and the date on which each deposit it repayaUa; (d), mteoflatwy i 
(e) date or dates on which paymsnt of interest wiB be made; (0 any ollmr 

paiticolarB relating to the dqwiit. 

(2) The ragbter or repsters referred to in snb-foie(l) ahallbe preaemd 
in good order for a period of not less than eight calendar ysaii from the finandal 

year in which the latest entry is made in the register. 

OwMnl PravbloM R^udlag RapmynaeBtof DapeelCs t (1) Where a 
company makes repayment of deposit after the expiry of a period of six months 
fh>m the date of such deposit bot before the expiry of the period for which sneh 
deposit was accepted by the company, the rate of interest payable by the company 
on such depoait shall be reduced by two per cent from the rate at which the 
company would have paid had the deposit been accepted for the period for which 
such deposit had run and the company shall not pay interest at any rate higher 
than the rate as so reduced. 

Provided that nothing contained in this mle shall apply to the repayment of 
any deposit before the expiry of the period for which such deposit was accepted by 
the company if: (i) such repayment is made solely for the purpose,of complying 
with the provisions of (a) Non-Bankhtg, Non-Fitumcial Companies (Reserve 
Bank) Directions, 1966 or (b) Rule 3; or (c) for conveisipn, with the consent of the 
depositors of deposits into lecnred debatnrei in accordance whb the gn’nM i n fi 
issued by the Govt, of India, from time to time regarding the iaaue of rights 
debentarei. 

Where the period for which the deposit had mncontainianypartofa 
jw then if such part is less than 6 montba it shall be excluded and if nch part is 
six months or more, it shall be reckoned as one year, for the porpoiea of this role. 

PonmofCeMnlOOTomaeMto Dodd* Gesrtalss QpnOm : If aw 
qnolion antes as to whether these mlec are or am not applicable to a nartieolar 
mpiny. sneh question shall be decided by the Central Oovemment in Salta¬ 
tion with the Reserve Bank of India. 

. V f^*^f*'****r**?*“’*^****«**^ 5 0) Every company 
m which these mles apply, shdi, on or before 30th June of oiiyS. file wS 

flwnirtitonbe infor- 

ofthe“oo^r^ **^““<«3J«Marehofthe year duly certified by tte anditor 

1- "tin. dua rto b. hnhW to tk, 


«*« 1. « M. t».M» 

wwwcr use rest paper. The answeri to these qnestloiia am 



. aot nqidicd to hp w ri t t en ont aikl iidiaiitled Ibr mloiilon. (Auwen aie fhnn 

•tthe^.) 

1. Cutooapaiqr wythBtemM offtContreotindiepnMpectBiT 

2. AreAefollowingooDdidoiHeontihiedinpraepeetut valid: 

(a) a condition that the applicant for dinrei or debentonanmit waive 
any of the atatotory reqnitemMilta relating to the pnqieetw; 

(b) a condition which, in effect, affbeti the applinniwriili the notke 
of any eontfict, docameat or matter not ^cdBcally referred to in 

j" the proipectna 7 

3. What are the righta of the appitent for diaiei or debentmea 0) againat 
the company (ii) againat the directora and othen 7 

4. la there any limitation period ftv briegiag an action againat directoie 
on ground of mia^tatement contained in the proapectna ? 

3. One pcnon bought ahatea from an allottee who became the ahare- 
holder in purauanoe of the proapectna and another peraon bonght 
aharea from the ahare market. Later on, both of them come to know 
that the relative proapectna contoined cnlpable mia^tement WonM 
they have any rem^y either againat the company or againat the 
directora 7 

Alletanewtef ehaiwe: Before we deal with the statntory reitrictiona in tUa 
regard, it will be worthwhile to nnderatand the meaning of the term‘allotment*. 
As yon know, the intending anbacribera aend, in reply to the proapectna iaaned by 
the company, applicationa to the company. Theae applicationa are men oflen to 
take (harea, since the proipectna la juat an invitation to make offer. Allotment ia 
the acceptance by tbe company of such offera to take aharea. It ia an appropti^ 
tion of aharea to an applicant for aharea—an appropriation out of the nnappropri- 
ated capital of the company. That ia why, if Ae aharea which have been forfeited 
are reiasned, you cannot call it an “allotment". The word "allotment" glvea na 
tbe notion of a "lot”. Therefore, there muit first be a lot of ahatei, then the 
division of them into valoe or daises and lastly allocation of them among varions 
applicants [Calcutta Stodi Exduuige AstoctatUm, In re, 6! CW.M 4I8»I957 Cal^ 
4381 

We shall now discus the restrictiou imposed by the Act on the allotment 
ofdiares. They all relate to the first allotment. 

JUttrietUmt: Section 69 of the Act provides that no allotment shall be 
^ mndeofany shares of a company offered to the public for subectiption, unleia the 
amount stated in the prospe^ u the minimum amount which, in the qpinioo 
of the direeton, must be raised by the inpe of share capital in order to {wovide 
for the mitten spedfied in Qnuse S <ff die Second Sdiednle to the Ad has been 
aubaeribed, and the aum payable on apfdication for the amount ao dated hu 
been paid to and reedved bp the company, whether in cash or by a duqne. The 
minimum tubacription stated in the proapedu mud be redm^ eacluaivdy of 
any amount parable otherwiae than-in cadi. The amount payable on application 
on cadi diuie mud not be leaa than five per cent, of the noadnal amonat of the 
dura. AH tooaega received from s^iplidwta for aharea are lefaiied to be 
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d eprfttri in I sebeduled bank uatU tbe cettiBeate to eommeaea 

obtained ^ gj^e-mentioned conditiOBi an not fulfilled within 120 diya after tbe 
lint iuuc of tbe proapectiu, all moneya anbaeribed may be reftanded without 
intarait within 10 days thereafter. If the monqr ia not ao reftanded then the 
directon ihaO be jointly end severally liable to repay it with interest @ 6% per 
uunini from the exniration of the 130th day. 


qiiactora UIWI UV JWMMUJ bum m^wwawkaaj aaanvM^ eew ** eaeMMnsvw ^ 

MfHiiii fiom the eipiration of the 130th day. 

2. Ftarther, it may be recalled that no public company having a share c ep i- 
tal which does not issue a prospectus or which does not proceed to allot shares L- 
in punuance thereof shall be entitled to allot any of its shares unless a erafotiifn f 

in lieu of prospectus is filed with the Registrar at least three days before the flnt 
allotment in terms of Section 70of the Act 

3. Shares cannot be allotted immediately after the prospectus is A 

period of 4 days, or such longer period as is mentioned in the prospectus, must be 
allowed to pass since its issue. Moreover, where, after a prospectus is first 
generally, a public notice has been given by some person (responsible under !g«.« fi on 
62) so as to exclude, limit, or diminish his responsibility, then the shares 
cannot be allotted until the beginning of the 5th day after the date on which 
iMh public noUce was given. The reason for the prescription of this period of 
5^ IS to enable the public to digest the contents of the prospectus 'as also tn 

An uvlicuion of .lure, k not itnonbk tmW too nto 
from the opening of the subscription list (Section 72). the 5th day 

4. Supw the prospectus states that application has been or will 
made for permission for the diares or debentures offered for suSri2inIv« 
dealt m on oue or more recognised stock exchanges. In snch > ““"P***® *® ** 
shall state the name of stock ° 

mctonw. Ako In .nek n™ • ““ "f* ««* 

dnir nltar tk. tat km. of tlto’ 

•fPlW ^tto nllotmmt. 

hu not been granted by the stock n permission 

«Pi»y of W weeks from the d!^of^tSit^oF^^L°^ **** 

Jocome void (Section 73 (1)J as amended bv Ab •,“’*®"Pt>on lists shall 
Ftarther, a proviso has been added anew (^JMnitoent Act of 1974). 

been prefiaied against the decision of anv reooim’taJi* *®.^ appeal has 
ifforesaid permission for enlistment under ***!!* ««*ange reftasing the ( 

(Regulation) Act, 1956, suraCeit SLi^^ 2? of the Securities CoSrac! ’ 
appeal. On the allotment being void undw SectiLT??™?' dismissal of the 

application money received must be raftanded to interest. If the 

m»6y is not rei'tanded within 8 days after comMn?L!^^®“*" fo^i'wltt without 
“ontff m bear m^t ® 12% fiom theexpSrf!jrwrfi“*“* ^ 

It niay so happen that Ae oermitaSL v ***“ ‘**y- 
«*chauge fbr dealing In shuts or debem!” ^ the recognised 
«haue and ttat tockeS^ 

wncBMon moneys relatfaig to' 



lit afauM or dBtaMittNlDraipMtofwlikk aOoCqMlitevelNM mSa. b mi 
otnapMif afadt inqNiy the mmf$ to the tKtnt of noi eiMei 
ibrtfiirlth withotit intemt Bat if soeh moiiqni on not xepeid witUb 8 dqi*^ 
oooyNuqr beeoiam fieUe to pay it, then the dlrecton of the eompeay dudl jointly 
and temaBy be liable to repay the money with intereat ® 12% p.a. ftom the ei^ 
pity of die 8th day. Ifowever, ^director ihafl be eionented ftonthia johit and 
'aevenlliabiliqriflwcaniwovediatthe default in the lepaynwnt of the tnoneya 
waa not due to any mboondnot or segHgenee on Ua jpait (ahbmdon (2^).as 
rinaerted anew to Section 73 by the Cos^nlea (Amendment) Aet, tW], If 
' defiinlt la made in complying with theae providona dien the company and every 
officer of the company who ia in defanlt aball be pnnlahBble with fine atending 
np to Ra. 5,000 and where repayment la not made within 6 montha from the 
expiryofthe8thdayalaowithimpiiaonment fora term which may extended to 
one year [enb-aection (2B) added anew]. 

All moneya received aa appliea&n or aHotment moneya ahall be kept In a 
aepaiate bank account maintained with a echednled bank **nntil the permhsion haa 
bm granted or where an appeal haa been preferred againat the refaaal to grant 
permisaion, until the diapoial of the appeal, and the moneya atanding in andi 
aeparate account ahall, where the premi^on hu not been applied for aa aforeaaid 
or haa not been granted, be repaid within the time and in the manner apeeified in 
attb*aeetion (2)**. If defanlt ia made in com^ying with thia anb-eection, then the 
company and every officer of the company who iain default ahall be pnniahablQ 
with fine extending up to Ra. 5,000 (aub*aection (3) aa amended by the AmeaA> 
mentActof 1974]. 

Moneya atanding to the credit of the aeparate bankaocoont referred to in 
eub^ection (3) above ahall not be utiliaed for purpoae other than either of the 
following purpoae namely-<a) adjuatment againat allotment of aharea, where 
the ahatea have bean pennitted to be deatt in on Btock exchangee of charee, where 
exchange spedSedin the proepeetna, (b) repayment of moneye recieved from 
applicants in potenaace of the proepeetaa, when ahatea have not been pennittad 
to be dealt in on the flock exchangee or each etodc exchange epedfied in the 
proepeetaa, as the caae may be, or where the ocmpanyia for any otto reason nn< 
able to make the aUotment of diaiea {fob'eectlon (3A) added anew by to eaid 
Amendment Act]. 

It ahall be deemed that permiaaion hoa not been granted if to apidkation 
for peemiaeion, where made, baa not been diqKwed of within to time specified in 
eobeecthm (I) above CBdb.aeotion (S) as amended la 1974]. 

InVUenqfMbr. JOUMu/M fnHittaLtd. (7974) 71 Cen^, Gm. 
727(5. C)., to SngMemeGoott held tot If to etodt exchange had iariiiitiiii that 
it would give factor oonaldemtlon to an ^^Ication, to tlffla>limit coniemplaled 
by Section 73 would not operate. It waa held tot if aey of to etwfr aetoagea 
mentioned in the proqpeotne approved th|A annHeatioa for ■■ mw iiMliis, n woMd 
meaaauffleientooiivlinBee with to ivotomia of SedioiiTS aadto pt 
naadeinpiiiaaaneeorthat peoepectue would be valid. TUe waain 1971. Aa to 
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Act not as void nb Initio but as irregular. .... ... 

The applicant for the shares may av(rfd the altotment, if be does so within 
the time spteified by Section 71. namely, (a) whew the allotment was made before 
the statutory meeting, within 2 months after the holding of statutory meeting of 
the company and not later: or (b) where no stetutory meeting is required to be 
held by the company, within 2 months after the date of allotment and not later: or 
(c) where the aUotment was made after the statutory meeting, within 2 months of 
allotment, and not later. 


The allotment shall be voidable as aforesaid, despite the fact that the com¬ 
pany is in the course of being wound up. 


Within the above-mentioned peroid, the allottee must intimate to the coih- 
pany that he avoids the allotment. If legal proceedings are required to be taken, 
these need not be within the period of two months provided the notice of avoid¬ 
ance was served on the company within the aforesaid time, but they should be 
reasonably prompt thereafter if they are required to be brought [Ho Natbmal 
Motor Matt Coach Co. (1908) 2 Ch. 228\. 

Furthermore, sub-section (3) of Section 71 marks every director of a comp¬ 
any, who knowingly contravenes or authorises the contravention of any of the 
provisions of Section 69 or Section 70 with respect to allotment, liable to compen¬ 
sate the company and the allottee for any loss, damages or costs which they may 
have sustained or incurred thereby. But the proceedings for such compensation 
w only te taken within two yean from the date of allotment. As the «iiArm;n» 
is only voidable under the Section at the option of the shareholder, the share¬ 
holder may k^ the share and yet sue the directors who have knowingly 
contravened either of the two Sections (69 and 70|) to compel tbwni to »Mif^» good 
the loss to him as a result of the irregular allotoient. 


Before we wndnde our discussion ou allotment of shares, we ahonld 
minimum snbseripdon to which we made a passing reference earlier. While 
isBniiv a provectns, the conipany mentions in it a certain amount which, the 
Boart of Duectors opine, must he raised by the issue of share capital to nrovide 
fcj^niattovecilledinCaauscSofSchedutentotheAct^ This amount is^ 
cribed as a iniiimnmsubscription. Thematters which must be statutorily nravide 

purchased. oTtobTiiiSMud 
which is to be defir^ in whole or in out of the pinftfff di of issue; OQ any 



pqnUb'ly --<eniiil!liikw~'-<oto 
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«fimiqgtO|ii 06 afeialMeripdoa Ar aay tbamta tlie ooniiMuqr; tbe 
iMitfofiqyawMyibonowiedbytlMooaqMoqria mpeetat tagr of ^ fimifoiqg 
inttlen capital ;aad (v) any other cxpendltiink ttnUiv Ibt aatniv 

and pmpoaa tberaof and the animated amount in each cate; 

B e fw of AHotnift i The annpniqrii dnty>boQnd to tnbmit a npoct to 
^theiUgfatarwithfaiSOdayf orallotnMatt^iham. Theieportk called the fetom 
^ of aDotment under Section 75 of the Act. R muet be hi Form 2 of the Coppenioi 
(Gential Govenunent^) Geneml Rnlet and Ponna» 1956. It mnet itate; (a) the 
nnmber and nominal amonnt of the iharei allotted :(b) the namei, adcemei and 
oeeapatioaiofthealh>tteetandtheamoBnt,iftheie be ray, paid or dne and pay* 
able on each ihare, Bat the oonvany mnit not ihow any ihacet at having been 
allotted for each, if cath hat not been aetnally received by it 

In cate tharet allotted are not bonnidmcet and allotted at ftilly or partly 
paid^otherwiie than in caah,tiian the company mnet-pndnoe for the intpeetion 
and eamination of the Retfitrar certain doenmenti. Thete docmnentt are; 
(a) a contract in irritini oonetitatini the title of the allottee; aad.(b) any contract of 
tale or oontiact of tecvlM or other coniideration in laipect ef which the altotment 
watmade. Thete doonmente mnet be duly itamp^ Abo, along with theie 
doenmenti, the company muit fib with the Rqiftiar: (i) oopbt of the laid 
contracts aAer verifying them in the praicribed manner, and (m) a return stating 
the number and nominal amount of the Aaict eo allotted, the estent to which 
they are to be treated 08 paid-up and the oomideration forwhidi they have been 
allotted. Under Rub 5 of the Componks (Oential Government*!) Geneiai Rob 
and Forms, 1956^ these copies of contracts most be verified by an affidavit of a 
ivsponsibb officer of the company. Where such a contract b not in writing, the 
company must, within 30 days after tfbtment, fib with the R^istrar a document 
embodying the said particulars of the contract. The docoment must bear the 
some amount of stamp duty os would have been payableifthe contract haid been 
in writing. 

In the case of the iitae of boms tiiares, the return is required to indicate the 
nmnber rad nominal amonnt of diares allotted, the namei^ addresses and oceiqn^ 
tionsoftheaitottee:andtheKS(dation nnthoriring the issue id* bonus diares. In 
tiw case of issue of shares at a discount, the return must be accompanied: (i) by a 
copyofthecompra/sresolation anthmidng snch an issue, 00 by copy of the 
order ofthe Court which sanctions the tram, and Qii) where the madmnm rate of 
dleconnteiceeds 10%by aoopy oftheOraiM Govanment*! order perndtting the 
issue at a higher peceentage. 

■ The dO'dqr period for fiUng the retambeatendabb by the Reddrar. But 
the conyumy hoe to sedetUs extension by on appUeation either befhm or after the 
ej^iiyoftids period. 
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tpiinr nfjll be the effect of allotifleiit in the following ctreoBiitiiioei ? 

(•) Where, wcoidini to the proipectw. permiiilon for d^lng in the 
■iin*— on a recogniied itoch exchange ii to be aougfit bat hn not 
been looght within the itatotbry period and the allotnent bal been 


made. 

(b) Where the application for the aforeuid permiision has been duly 
lon^t but has not been gianted within the atatutoiy period and the 
■Uottnent has been n^. 

8. What are the statntoiy periods for the application of peimiasion and 
for the aetnal grant of the permission as aforesaid ? 

9. What do you understand by the phrase^ “time of openiQgof the auba- 
cription list" ? 

10. What isAhe necesuty for keeping the subscription list open for the 
statutory period ? 

Underwriting : The expression 'underwriting' pre-supposes a contract. 
What is that contract 7 Between whoni ? What is the consideration therefor ? It 
it a contract entered into between the company and certain parties (called under* 
writers) before the shares or debentures are offered to the public for subscription. 
The contract is t^ in case the whole or an agreed portion ot the shares or dcben* 
ures are not applied for, then the underwrites will themselves apply for unsubs* 
cribed shares or debentures; alternatively, they will procure persons to apply 
for them. The company is least concerned srith bow the nnderwriters procure tile 
puryhasers. Thus, the underwriters expose themselves to a great risk in 'placing* 
the shares before the public. And an return for this exposure to the risk, the under* 
writers get comnussion. The commission js payable on the amount pf shares under 
written. It will be payable even if the underwriten are not ultimately called upon 
to take up any shares. 


The circumstances in whKh underwriting oominission can be paid are as 

follows: 


ft) 

fto 


The payment of commission should be authorised by the articles. 

The amoun^ Gonimission paid:or agreed to be pud should not excee 
lathecase orshaiua 3% of the price at wfakh the ebares have bee 
issued or the amount or rate authorised by the articles whichever i 



Im; «wl is tlM «•!» «rdete<ibra>lj!2% of tlM ]dn irt 
. tarn iMvo been iaafld or imolntt or iite wRthoriMd 
oAklww ii kM. 

(UO Tbe uMMiat or rite per ent of the cunmiisioii foid or ,igieed to be 
pdd kioald be dtidoeed m tte pioqpeotui {lathe cm of shim or 
dhbastiiieiolbtedtothepri)HefiBr nbiei^lion) and where no pros- 
peotes his been issaed,inthe stitemeotinKeaofprospectnsforiai 

minicat ia lien of prescribed form signed in the like maaiMr IS the 

r «■ lian rf p«wpai! fa M).Miiil ■honM he niad tith rti» nfpjitnif 

beflm the pipnient of the ooinmission. 

{hr) The nninber of dures or dAentnmwhidi persons hive igreed to snbi' 

eribe absohitely or conditionilly for eommissiont should be disclosed hi 
the minaer ifoiesiUd ;iad 

(v) Aoopyoftheooatnetforthe payment of the oommiisioa should be 
delivered to the Registrar al^ with the prospectns or the 
in lien of praepectns for icgntratiOB. 

Section 7d(4A)darUici that commiiaioa to the nnderwriters is payable 
only la leqiect of those Shim or dCbentum which are oflhied to the pnblie for 
snbaeiiplioa. However, where (1) a person, who for a oomniisiion has subscribed 
(or agreed to subsoibe) for slum or debentam of.acoaq^iny,indbefotethe 
issue of the proqpectos (or stitement in lieu of prospectus) of sudr sham or 
debentam, some other person (or persons) has subscribed forany or all of them; 
and (ii) such a fact together with the aggregate amount of commission payable 
to the underwriter is disclosed in andt prospectus (or statement m Hen of proa* 
pectus), ihea the ewnpany^mv pey crauaissioa to the underwriter in mpect of 
his subscription irmpeetive of the fact that rim sham or debentum have almdy 
been subscribed. 

yinaewial Aaeietnnee of Fuwrhnee of ghavea ; No public company and a 
private company, whidi is a subsUiafy of a public company can give fiMiier«i 
amistanoe wbedmr by way of loan, gnailntee, etafortheputehasawsubsctip* 
tionof hs osm sham or that of its hokBng company, uhlem the" shbeequent 
leductioa of capital is sanctioned by the Court and in carried out in the way 
) piovided by Scctioos 100 to 104 or Section 40R- Tbeteare, however, oertaia 
eio^tions to this rulob namely:' (a)abaBdtingoompanymaylendmoneyfortlie 
purpose in the ordmaiyooum of its busineas but not on the secsirity of its osm 
sham;or(b) the company inpursuanee dfaschemeforthepnidiaseoforanbs- 
eriplion for fully paid sham of the oompaay for those of its. holding oompaayX 
to be held by tmatees for the beneUt of m empioyees of the oompaiqr, may 
advance loan for the purpose ;(c) the conquay may advanee a loan to a person 
ban fide la Its employmeat (other than dinctora, or managers) to enable them to 
pniebam or saibsnibe for ftdly paid sham for an amount not eaceedlag their salafy 
or wagm for a period dT six mootbs Section 77). 



foie^ng provitions of Sootion 77 then the eompeny 

» . in 77 ihill affect the right Of » company to redeem any 
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ponding provision in any previoni companief lawj. 

MaMbanftSfcai^wUm: At thbataga of yonr itndy, yon should know 
the different ways in which yon can become a member of. con^. Butjj^ 
Tthat we dwuld draw your attention to the fact that m the parianoe of ^ 
w^s -member" and -riiareholdei^ are h^y used by 
people, thereby givingout the impremion ttot ^ are abi^tely syn^ 
nymoas. SaA an impression needs to be qualified. You will perhaps recollect 
that in the preceding Study Paper, you read that company ‘limited by guarantee* 
or a 'limited liability* oompany might not have a share capital. Obviously, such a 
company have shareholders; nonethdess it has memben. Conversely, there 
are cases where, uy for example, share warrantt have been issued by the company 
to persons. In such a situation, the beaters of the wartante are shareholders ; but 
they are not members as their names are srtuck off the registrar of members on the 
issue of the share warrants in terms of Section 1 IS (1). The is true so long as the 
articlesofthecompanydonotprovide, by virtue of Section 1 IS (S), that in all or 
some respects the said bearers would be deemed to be members. From these 
exceptional instances, we can draw the conclusion that the terms "members**, and 
"shsTCholders" are, barring a few exceptions, synonymous. 

MemberaUp : Section 41 of the Act enables yon to become a member of a 
company by subscribiug to the memorandum. The subscriber to the memoran¬ 
dum is deemed to have agreed to become a member of the company, and on ita 
registration, is entered as member in its register of members. The ■i»K t ffr iber to 
the memorandum bcoomes a member, on regiitration of the cqmpany. even 
without the slnrm having been allotted to him, and is liable as a cootributoiy when 
the oompany is wound up [Univertd tm^port Co. v. Jogjtt Stngh (/SS6) Comp. Cos. 
36 ; Babuhd v. NanOna Siigor Mttl {195S)f Comp, Cat. /WJ. 

Member^ip csn dao be bad by auy other person who agrees in writing to 
become a member of the company and whoee name is entered in its register of 
rnembm, mux m such a case, he is deemed to be a member... Siobe his eeKmuMt 
needs to be in writing, one cannot be deemed tota i 

^ppel, simply because his name appears in the. registes. af^rembetaf 
hoirever, a person*s name is there in .the register and he has., in fare nrrrruaii tiJ 
poritiMandacted asa m^ber, the agreexnent wiU be presumed to behTwriting 
until the presumption is rcibutted by proof to the contraiy. 

A person can also become a member thivnieh ^ x. 




■ , -- 

^vMtimiBijaiteinyoBrAtaa/whttliertiiito^ 

MooBwa nmbv. ttbtrnethit'tiie Actpnieritoaoqiii^flcKtira fiDr di^iiAmliip. 
Mo^anl^ cntdli ui agreement to te a member and diis agreeaieiit en be 
eolbned m the Orart. Tbereftw^ the ooBtrimtaal capacity as eavuaaed by the 
iDdiaaOMtcBct AoCehoald be talon iato cpondention. It hai beea hdd in 
Moktrt BOt y. Marmdu Ghom {1930) 30 Cat. 539 {P.C.) that aiiioe a minor baa no 
eontnctnal capacity, the agreement with a minor is void. Therefoi^ a minor or a 

^ hmatio cannot enter into an agreement to become a member. 

’ For eiample^ a ftther appBed for ahem in a compaiqraa guardian of die 

nunor daughter. The oompany ianed ahaies and iegiatered them in the naam 
of. tiie minor deacribiag her aa mhunr. The tianaactlon was vomI and the 
who signed the application on the minor's behalf could not be treated as having 
contracted for the shares ; as such he could not be placed on the list of oontriha. 
toriei, when the company was wound up f Ai/aa&qipe v. OJfietat AJJL 

J94j Mad 470], But what will happen if the diiectors allot shares to a minor 
in responic to his application, without knowing that he wu a minm. and enter 
his name in the register of members? Assoon as the oompany comes to know 
of this fact, it can eschew the aUctnimit and strike the name of the minor off the 
register of members. The minor too can resdnd the alifttmant at any time dntmg 
his minority. But the company must refond the entire mon^ to the minor, 
which it obtained in relation to the shares allotted. Ckn the minor be likewise 
cpmpelled to restore to the company the benehts (if aqy) received by him from 
the allotment of shares? It is a matterior the Court to decide, regard had 
to the fact and drcumsfonces of each case. 

But as regards the rescission of the contract in point of time, the 
and jtto company are on a little differmit footing. Even after attaintiag nigioilty, 
the.minor can deny hisliaUlity on the dunes on the ground of minority. But 
'the company cannot snoocHfolly impeach the aetion of the minor's lepudiap 
thm by setting up the plea that he received the dividend during his minority or 
that to had. jpmle a fraudulent repiueentation of his age in the application [jUfo 
dlt^y. Jay Ethora, 30 Bomb. L. K. 1346. (i) ; P. C. Bataagowado v. Gadlgtppa,. 3 
Boadf. A.Jt- If, in this iliustratioa, ^ aainor received dividend after iw 
had uttained npjority, could to be legally allowed to shirk his liability on tim 
;riiares? Tto.answer is *no'. This is because to would be deemed to have 
lionally led the oompaqr to believe him to to a shareholder and on the faith iff 
inch beheftopi^, him the dividends. Thairafore. to would be stopped by thb 
conduet« whUs being a peraon witoif, ftom denying as between himself and the 
oompany that to is a BhaiefaoUer. {Ptaadmyy,TlmCndlt Book afiadta Ltd. 39 
Bomb. jjj]. 

eaaaeoava^baeomaamaabarJ Aeompanycan beoome a member of 
another company if it is so aathorised^its memonmdnm.. Butunder Section 
42 (1). a company, eiceptin certain spe cifr d oases, cannot beoome a nf 

its holding company. Any allotiacat or traasftr of dmies ia a company to its 
iribaidiAy or a nominee for its sabsidiary will be voM. Bat in two ernes. 



Seetkm 42 (l)wUI not apply, the Rbiidiafy ie rnmianRd m t|w kpl 

nprcfcoUtive of a deoeaied member of the holding epapeiijr, dr ti4ern ttn 
■nbiidiafy ii conoened as a trnsteei nnkm the htddinfcompnqr or n edbaUUniy 
of it is beneficially increased under the trust and is not so inteKSted only hj may 
ofsecurity for the purposes of a transaction entered into by it in the oidinaiy 
course of a business including monqr lending (Section ( 2 )]. A nriMidiaiy lAidi 
was a member of its holding company at the commencement of the Act or hefoie 
becoming a subsidiary of the holding company, may oonthioe to be n OMBber. Bnt 
it shall not, eicept in two cases mentioned hi Section 42 (2)havnany vodngijghtnt t 
the holding company’s meeting. 


Before we pass on to the circumstances leading to the tenniantion of men* 

bership it is desirable that weshonldexaniiaetheveneiiyofthnfollowiaiatnte- 
ment, namely—"A coirtvace to talw aharea la • company, in navaemad hv A* 
aanaa nda aa aay othar caatmce.** " 


There being no difference between n contract to take shares and aay other 
contract, it is not necessary that an agreement to take shares shonU be fbnnnl 
If, in substance, an agreement is made, the form is immaterial (Usto's aue 4 Ck 
D. 782). The only requirement under Section 41 (2) of the Act for . 
become a member of the company is to agree in writing: 

The same rules, which govern the contract nnder the law of oontrmta mU^ 
apply to a contract to take shares. The mtending candidate senda in 
toa presets, his application to the company for such number of shlliriri! 
wAntt to havo or ai thit company may allot to him It ii trmmfmA mm • 

the applicant, which needs toTaccejidl; the olpiy'^Sf 
tract can come into being. The factor ■rpmi.nnn t .,% * Wnding col^ 

applicant through a notice of allotment. If^r’i eow 

ta»a gennlly, euM be imMuitil efler the ‘*’2**“ 

opening Of the subscription lists, or the aivina beTnr* after the 

dv by »» of tk, «id » 

b.w« lb. dfta .r f • l-bll, 

that person. The applicant ^ »ponslbiiity of 

efrto4maKl.|»H. Ih. ciiM, rf 

1 "*^. (ISSl) SIL.J. a. 
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^ rts posting (««. ^ Hanhtm ,, .Pyman, however, dons not eodh- ^ 
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•flaa(MM.'.TUi ii t iow n ^ ij i tl fe rt i — wnmar~ia ■ a 'tfwttjMaig' 
«flbriad«iM’ ikfrOta|iaQfaoa^itateiivgMpofMiM,i|MM«t; iaio « 'MiMt 
fagcontiart iU mm t e^ t CL Ommi't^Ski^QiSiiLJt. 

3 ML. 344]. 

Itefabnfafaapplfaittkmiiiqrfacifaar'tii^araoaditfaiik' In tlM fei^ 
«Mr«ue,« almpie aUobiiMtlo faaagpUeiittvifatfa iiocioalharaorwinooatitato 
the agneiiMiit. 

~ If h ii eeaditioMl, fae iBednat meat be nude fa p e wm oe of tfa ipaeUed 

' eonditiotii. [fa Jfa OMfamtf fafaUv Jfafir'f Can HmUm*s eat* (tt38)i 3 
Ch. A^. 633], Where it hai been made tnbjeot to e ooadition pnaadaati the 
ai^oant becomes a member only edien the oonditloB b oomiilied with. Bat 
where the applieatioa has been amle infaeet to a eollataral eonditioa or a oondi* 
'tionsabeeqmt,dieapplieaotbeeoaMaBMmberfa /resmif, whan he aoeqitt the 
flotloe of allotment his name has been plaoed on dieiaiiBterofmeaibsn. 
Consequently, even if the cosflfauBy goes into liqnidatfan, he cannot aseapa die 
liability as coatribntoiy, thongh the condhiMibu notbmcooqiliedwithbf.the 
company before that time.. He may be tniitled to damages against die company 
for its failure in cartying ont the ec^ition [fi/hfaghm'r eme (IddT) / Ch. A/p. 511 
FUher't cate (1885) 31 CLD IIO]. But since the liability of a contribatoiy arises 
ex lege and not excoatnietUt he cannot set up the noa>fkil01nient of the' efaidition 
os a defence against his statutory liabUii^ as a contributory, which is the direct 
result of his being a member of the compady [Avun^v. dxiane 35 Bimb. L.R. 312 
(P.G.)]. 

Even where an applicant waives notice of allotment or where there is no 
necessity for such notice, the contract for shares is nevertheless complete and the 
albttee becomes entitled to the membenhip ai the company. 

Besides, according to Section tfa applicant, by ogreeiitg to take shares, 
merely' agrees to become a member bat floes not actually become a member; he 
becoim a member only when his name fa entered on tte register of members. 
[iVfao/V care 33 Ch. D, 421; MasidwMie t. 'CJl. MmttMitt fa 5owr Ltd. (J942) I 
AUE.K. 20]. 

Farther, to decree spedfle performance of aoontnet by a person to take or 
a company to allot shores fa well within jarisdictian of the Couyt [IVeir Afuiwiefc 
efc. Lend Cb. v. MaggerUIgt (1840) Xir. fa wi. 343 ; Odreau Drammfyt Co, v. 
Jfoiide (1878) 8 Ch. B. 235], 

In view of the fiMegdng discni^n ft may thus be oonelud^ that t4e 
statement that a *^eontract to take shores in a corhpaay fa g ons tn ed by the same luke 
as arqr other oonttaei'* fa fUly correct. 

tsi minniton ef MsawhiriHlr ~ ffnnlTmhip fa frnnfiiitril irhni ■ rmini*! 
name ilremdveftfhnn the Mgfater of memban for seme proper reason. This may 
occur when:— (a) he tnm^m all of his shares; (b) his shares use forftited, snr> 
endsred or sold to snforee u Kan; (e) he hoM redeemable pnfotenee shaim and 
they ate^mdseamd ;(d)hedfasaadhfafagri representative mmftn die dmrea or 
secures their regfatm^ in hh own auaie; (e)hfa coninet .to take dm sharia fa 



j /ft il. haftHM taiolvatt AmgatB or 

.^.d^lrfihclritHto^ iI*b; ud (WIlrAMWorIrtdhsro 

E»a5t%-;22=£:rjasaKJ 

S"ssri£.T»rjrr^‘?rj^ 

‘***"*"Sl*aneinber’i death, hia naae renuinB on the legiater and bia ertate con- 
tiauei to be a nep^ until hia legal repteaentative takeadtharortbeil^iiMD- 
tioned in clauae(d) above. He can leceive dividend!, notice of meeliog bat cannot 
vote; but the Board can compel him to make an decthm under danae (d) above. 
(See Regulation 28. Froviao. TaUe A of Sch. I.) 


of a Meoaber: Theie are aa followa: 


(0 

(ii) 

Ciii) 

Ov) 

(V) 


(Vi) 


(vii) 

(vUi) 

(ix) 

(ej 

(xi) 

(xii) 

m 

(Jdv) 


To have the certiileate ofaharea held or the Certiflcnte of atodc iuued to 
him within the preacribed time (S. 113). 

To have Itii name borne on the regiater of membera aa wdl aa to have 
the regiater rectified, and in the caae of lefuaal by the company, to 
apply to the Giurt for neceyaiy relief (S. 155). 

To tranafer aharea aubject to any reatrictiona impoaed by the artieka 
(S. 82). 

To attend meetinga of ahatdioIden,reedve proper notice and to vote 
at the meetinga. 

To asaodate in the declaration of dividenda and to apply to the Court 
for an injunction reatraining the directon from paying dividend, on in 
w/rru v/ref declaration or out of capital. 

To inapect the regiatera, indeiea, retuma and copiea of cw ti fic n tea, Me. 
kept by the company and to obtain extracu or copy Oiieor^. IQ. 

To obtain copiea of Memwandum and Artidea on reneat and paym^ 
of the preacribed fee (S. 39). 

To have the first option in caae of issue of new dmrea or n further t—"« 
ofaharea ((.e., the right of pte-anption) by the compnny CB 81). 

To receive a copy of the stmutory report p. 165 (I) ft (2)|. 

Toapply to the Court to have any variation or abroption to hia 
set aside by the Court (S. 107). ^ 

To hgve notice of any readution requiring special notion 196 (2)]. 

p.’l96 


To remove directon by joi]tiagwithoUienp.2IQ. 

Tbob^aoopyofthe.profitandloaaaiaoimt and dm 
with thh anditor’e report (Sections 210,219). 



' n - -- 

Ci«) To4«|il|ytetlieappoiatiiwotflfofieorl^ cot^p^lat hmjpfetm pf 
tip Cknrt to iaveilifitoiato tiM.aflUnofthaebapiojrw wdin ^ 
topeitim themm (Seetion 235,237). 

(toO To putieipaie in the oppointoieiit of os uditor or soditonstthe! 
Ansnl Oesenl Meedsg (|S. 224).. 

(ivii) To Ipepect the suditor’e report at the Asssal Oesenl hfeetiai of the 
ODOipiny (9. 230): 

(avis) To' icoeive a ihato is the capital of the eoatooay aad is the aarphu 
aieeta, if asy, os the ooBipaay*i Bqsidatioa.. 

(:dx) To paitkate is paeeiog of the towiel neelsticB that the oomptsy wny 
be wooed op by the Goort or volontarily {Scctios 433,484 (1) (b)]. 

(u) To partidpateia appointisent and is flaa^ of resninentioia of ose or 
sionllqnidaton is the eaae of a Mesdien* Volustary Wisdiof op aad 
to fin asy vacasqr is the ofBee a liqoldator eo appoisted fay hiin 
(Seedose 490,492), 

Rale is Fobs V. Harbotde aad Ita Eseepdese; 

When the dircctore an veeted wtth epedfic powere by the aitidee of a 
company, a nuyority of membece cannot exeiciae any of thoee powere thoagh it any 
approve of the. cMidee of nich powere by the directore on any epeciflc oocadon* If 
in the purport exetciee of euch powen, any fraudulent act done by the directori 
leeults in a Ioh to the company, then it le the majority ihaieholdcn who can cook 
plain of or condone euch act. In Fou v. itoritoirir, two eharehoiden of the oompahy 
sued the directoie pnying for an order to compel them to make good the loee wUdi 
the company euetained ae a reiult of the director's fraudulent acts. It wu held that 
since the majority could legally confirm such acts, the Court could not interfere. 
It was, therefore, left to the majority to complain of or condone the acta as thqr 
might think fit. The reason for this rule was that it was for the company to pom- 
plain by suing the wrong*doer. 

"TheRuleinFocvv. Ifcrhorr/eaa.lunderrtoodit, conies to no, more than 
this: First, the proper plamtiff in action in respect of a wrong allied to be done 
to a company or association of persons is prhne>hde the company or the association 
of persons iMf.. Secondly, where the alleged wrong is a transaction which might 
be made binding on the company or .assodation and on idl its membeis'by a simple 
majority of members, no indiddualfflembm of the company is allowed to inaintdn 
an action in respect of that matter for the simple reason that, if a mere minority of 
membersoftheoompany or association is in fit voiir of what has been done, then 
Ondttqoetttg". [per Jnkliu L. J. in Eiwardt v. Htillwett(l9S0)2ilttS.R, t064l. 

The Tvf» in Fbis v. Harboiile also applies to general meetmgBthe pmrt 
would dedine to interiere at . the instance of the nfinority in reqiect to domcdie 
irregularities and formalities. 

The afor^d rule is hot inflexible or universal in chBtaicter>-it is rather 
subject to exceptions and the exceptions depend very much on the necessity, for the 
Cobtrtdoing jnstiee. Iherefbre, imtion m^ He at the instaaoe of a minority: 




SJwSfiiJiiieitloii^lhetnniMtion being oooHrmed by nny a^iaitty; («) whew 

the act oonitiiutei a fraud on the ^ ^ SSfolSi*iIlf 

ihnnid the minority ihaieholden be denied the right to bring tnn^ on^^^ 
oflhemielvw and all othen, their grievnnoea wUl neuer rey h the CSo nrt, ftw the 

,m)ngdoeritheni«lve^belngfacortrol.aienot^^ TTiw, 

a mliortodiaielioldBr can bring an action to rertramnnatleiatloaortlieartifllea 
which h not made hewM for the benefit of the conpanyaa a whole; (iii) when a^ 

icwhitionUiNWMdbyaHmpleiiiijorityfor any aet needing a qweial reaoliition - 
Ibr it to be eflbctin. It may m happen that the oornpany. throngh He dhecaote, 

may have broken Its own articlei by doing, without a special nsolntion, something 

which may be done vaUdly only by a special resolution.. Intheabseneeofthe 

aforesaid eioeption. the company can assert that it is the proper plaintiff in any 
rnninqiinit action in which event it would amount to permitting a company in 
breach of iu artides to do de facto by ordinary resolution a thing which, as per its 
articles, can only be done a special icsohitioa. Ihe afonsaid exception is inten&d 
to prevent a simple majority of shareholders from waiving the strict observance rf 
the provisions of the statute or the memorandum and articles of the company 
[HalUwtIVs cose] ; (iv) any aet committed by direeton intentionally or nninteiH 
tionally, fradulently or negligently, bendiling themsehm at the expense of the 
company. Thus, in Dadeb v. Danttb {1978) 3 All E.R. 89 a company had only 
two directors on whose instructions the company sold in 1970 land to the scoe nd 
director for a certain amount. This director sold It in her turn in 1974 for a price 
much higher than her purchase-price. Thereupon, the minority 'shareholden 
brought an action claiming, inter alia tbd the director should pay Jawwy w to the 
company. There was no allegation of fraud. The directors applied for the adrion 
to be stiiick out. It was held that the action should be allowed to proceed Wamt 

if the facts alleged were true, the directors had benefited themselves at the coat of 

the company. 

All these principles have been followed in a fbw leading eases in „ 
vrelL The prima fade rule of the nuyority is subject to eeiiain exceptions 
below: 

(a) Where the act complained of is altra vtret the company; (b) where the 
action complained of is a fraud on the mmori^; (c) where there is t'- 

necessity to waive the rule in order that there may not be only denial of inatice frier ^ 
EaagnekerJ.toBi8ekary.SkiiikerA.rjL{I934)Bom.243l. ^ 

.7“ «»?ptiona mationed above are based on judicial precedents. 
Mes thm. under ^ Companies Act, the minority shareholden aye alu proteeted 
by the various provisions thereof. Such instances are briefly staled Wow 

(i) Under S^nlOfi, if. the capital is divided into diibient duoaa of 
sh^tte^ipecia^U ofeach clause may be varied with the conaert 
of the 3/4thsmnjoiiQrofthe shareholden of that class Bni wham this 

baMa,ofw>lhiimib,,HR,,iethn Ufi sT lb, ^ 



•Ifce idEectcd cbmfbetnti^pefMMi iriwdidiietmkMto or volela 
ftvonr of the tesolotioa for Um ncintioft ] ^iply to the Gont to 

have the verietion csocdled end where ttiyiacheviAeatioBiiiiMMk, 
the verietionihall flot be effective imkM and oatil the jCourt oonhniM 
ft aote Section 107 of the Act. 

(ii) Section 391 and 494 (with which you are not now ooncerned hot wIS 
be concerned when yon come up to the final itaie) of the Act give 
protection to minority where Khemee of ireeontrnction are carried ont. 
Section 393 too gives protection to ditsenting shareholders vdiere 
another company makes a takeover bid to acqniie thdr diates. 

Oil) A minori^ group which complaiu tiiat the affairs of the company are 
being conducted in a manner pr^ndidal to piriilic interest or in a 
manner opprestive to members induding himsdf may apply to the Gouit, 
by petition, under Section 39fi (with whidi yon will be oonoamed only 
when you come up to the final stage). If the Court Is of the o^km that 
the affairs of the company are being conducted in the manner 
alleged, and that a windin^up order would be unfair to those members, 
but that otherwise the facta would justiiy a winding'up order, the 
Court, with a view to briog to an end matters complained of, rndte 
such order as it thinks fit. 

(iv) If at least 200 memben irrespective of their shareholding or such mem¬ 
bers as hold at least 1/lOtb of the total voting power therein think thd 
the affairs of the company, require investigation, they may apply to the 
Central Government under Section 235 for the appointmeiit by the 
Central Government of inspectors for this purpose. 

[Note: You will be required to read Section 23S when you pass the Intermediate 
Examination.] 


(i) Totakeahares, when they are allowed in due time, and in complianoe 
with the pioviBions of the Act, unless the refusal to accqit the shares 
has been sent on the ground of iion*Gompliaace with the previsions of 
the Act at! regards the issue of the prospectus or as regards ailotmeot. 

(ii) To pay for the stares allotted to him w^ the allotment is made and 
when calls have been made validly and in conformity with the provisions 
of the articlas. 

(iii) To abide by the doing of the majority of asembers unkss the majority 

acts vindtaively, oppressively, or fraudulently. 

(iv) To contribute to the assets of the omn^y in the case of windiag up 
when the shares held are partly paichup. 

(v) liHemben are sever^y liable for debts of the 'dompany ootfttac|||![|l^ 
where its business Is'carried on beyond the at A montib 

the date at whi^ its membership is rednoed tido# tta legal nriehram 
(r.e!., seven mefflben in the case Of a puUie emlipany and two rneuK 
hers in the case a private cosapaay). However, sndi menibenare 




leal etc., which we eheB piwently deel with. 

Forme of Goatract : You will notice from Section 46 that« company ai»'|? 
into contracts just like an individual person. Suppose, a contract between 

te Xiwd A simUar contract may be made exactly in the same manner by 
any perwn’arting under the authority of the company. Such an authority may 
be ems or implied. Such a contract may be varied or discharged by the autho¬ 
rised represenutive of this company in the same manner at the one by private 


persons. 

Likewise, where a private person can verbally make a legally valid contract, 

I company can also do so. The ume rule will apply in respect of any variance of 
discharge of such type of contracts. 

It is thus evident that a company can enter into parol eontraet when writing 
is not legally necessary as well as a written contract where writing is a ‘must*. At a 
general rule, it it permissible for a company to transact a contract without seal. 

At long at the contract it made by an expressly or impliedly authorised person on 
behalf of the company and is signed by him, it would be enough. 

Mode of Signing'. It may not be important from the examination stand¬ 
point, nonetheless, it has a practical importance and hence you should know it. 
First the company mutt be made a party to the contract in this way: "Between 
XYZLtd. of the one part and V.M. of the other part". Secondly, the oontmet 
on the face of it must show that the signatory is acting for or on account of or on 
behalf of the company. Specimen — "For and on behalf of the XYZ Ltd.’’. Where 
the contract is sealed, it must end with the words: "As witness the common seal 
of the company and the hand and seal of this day of the year...’’. 

MIlofExdmgemd Prmniaory Nouand ff/mdl: The next important 
question is whether a company can make, accept, endorse, or imne a bill of ex- 
ehange, promissory note, hundi can such othm. The answer to this query will ^ 
depend on the conditions laid down in the memorandum. Under Section 47, a 
bill of exchange, hundi or promissory note diall be deemed to have been 
accepted, drawn or enporsed on behalf of the company if drawn, accepted, «"■«<« 
or endorsed ip the name of, or on account of, or on behalf of, the by 

any person detiug under iu authority, express or implied. It is, however, important 
to note that unlen the person signing the note on behalf of the «vinip.iiy 
it clear that he is contracting Ota behalf of Oe oompapy only, and not on his own 
account, he runs the risk of beipg held penonaliy liable on the in«»n i. n fnt signed 
by him. 



JSnciiiliM qTIIiMdGr; Aem 

jNrtrerofattoraeyoraipeejttpoiiw of attoracgr givea to a jianM ^ a on^ 
puftoatfieatfideedioaiab^^aaywbaviB or out of India. TUb po#cr .of 
attorn^, ^ emapaaiy murtgiva under ita eoauncn aeai. Tbeiaafler^ if tka 
attoney aigna the deed under hia.aeal irhen aealiqf ia laqalmlt H wU bind the 
oonpaiqr. Thiia, yon wiO have notiead that oompaayli eonunon aeal Ja neoaaaaiy 
fitr living the power of attornqr hot iMrt for aetnalenention of deed on ha behalf 
by andi attorney. Bnt it abonld be lenieaibered that ita power of atloney tMd 
thBaeopeofita(qierationueatfict|lyooiiatnnd;.any peiaoa dealing oathe .liaia 
of aneh power ia pat on enquiry thonih not u to the eiiatenee of the qtobU 
circuniatancea. 


IwvaetoaeattlqrGewifawydSectioa^i All iineatmenta nude by a ooen* 
patron ita own behalf are itqairedto.be made and held by it fat ita own name. 
Bnt thia rule it aafajeet to the cxeeptkma diacaaaed heitnnder: Wbere the. oom- 
pony haa a right to appoint any peiBon(a), or when a nondneefa), bea/beve been 
appointedaadireetoKa)4tfany ether betoy eorpoiate^ aharcein audi body oorpt^ 
lete to an amount not eioeeding the nominal value of the qualificatton ahaiea 
which ate required to be held by a diieetw thereof, maybe regiatered or hekl by 
audioompaiiyjmiitlyinthenameaof iudfand of each aueh peraon or nd^nee 
or in the name of each such penon or nominee. A company may hold any aharea 
in ita aobeidiary in the name or namea of nominee or nomineca of theeompany. 
If and la ao for aa it ia neceaaary to do ao, enanre that the number of the 
membeta of the aubaidiary does not fall below 2 or 7 (aa the caae may be). 
Where a company'a principal buaioeaa ia one of baying and aelling ahaica or 
aecaritka,tliia reatriction, of Section 49 doea not apply; that ia to aay, an invea^ 
ment company, need not hold ita inveatment in ita own name. 

Section 49 doea not atop a company from depoaiting with a baidc wiu^ ia 
ita banker any aharea or aecuritica for collecting dividenda or intereat payable 
thereon. Theeompany nuy depoait with, or hold in the «««■!■ of the State Bank 
or a Scheduled B^ (which ia the banlur of the company) ahaiea or aecuritim. for 
facilitating the tianafer thereof; if within 6 monttu from auch on aetion of the 
company no tronafer of auchdiaiei or aecniidea takea place then at the cadkat 
(mporta^ty after the eipfay of 6 memthathe company moat get theae ahaica or 
eeeniitlea tranafened to it from the bank and again start holding them in ita 
own name. Moreover, a company ia not prevented from depoaiting with or 
tiawferring to any peraon any aharea or aeeuritiea by way of aecurity for repay¬ 
ment of any loenadwieed to ibceompnuj or the p^ormanee of aay oUigation 
undertaken by it. 


The certificate or letter of allotment idatingto ahaiea of — moat 
beinthecuatodyofthe conipaay or with the Stale or a ■■‘ Vdnk if ttmnir 


which ia the bankar of theconqumy. The proviaion ia^ however, 
proviriona di acnawd above in relation to inveatment •wmput— 
deporiled fbr coBeetioiicrf dividend intenat or aaaaoarily^ 






If the compeny doei not hold thew elmres or lecnrities in iti m mae, it 
nJaUia . n5it« in which it 

putiealMn u may be necemaiy to ftilly Identify the ibant or seewlties la 
ItmiutalM mention the bank or poison in whose name or casto4y 
^sharesor securities are held. The register most be kept open for inspectUm 
byamemberoradebentureholder. At least two hours must be set apart eveiy 
day for such inspection. 


If defludtt is made in complying with any proviaion of Section 49 then the 
gpmpany eveiy ofBcer in default will be punishable with a fine whidh may it 
est^ up to Rs. 3,000. 


Swvlee drOoennsaBts : Under Section 51, a document may be served on 
e coHgMity or on its oflker at the registered ofito of the company. It moat be sent 
either by post or by leaving it at its registered ofltoe. If it is sent by post, it 
must be either by post under a certificate of posting or by registered post. When 
a notice hat been addressed to the company and served on the directors, it cons* 
titutes a good service [Paiubo v. Fay and Printed Ltd. {1941) Ch. 2^. The articles 
of a company, which contain the provisions contraiy to Section 51 cannot be 
enforced nor can they limit the mode of service to only one of the modes provid* 
ed by the statute [Sadasit v. Gandhi Sewa-Samaj {1956) Bombay 247], 


A document may be served on the RegiUrar by sending it to him at his 
by post under a certificate of posting or by registered post, or by delivering it to 
or leaving it for, him at his office (Section 32). * 


Under Section 33, a company may serve a document on its me mber either 
personally or by sending it by post to him to his registered address; or if he 
hu no registered address in India to the address Ofsny) within rn«ii a supplied 
by him to the company for giving notices to him. ^ 


Anthwticatiw of Docoments ; There may be a case, where a comoanv 
hu to authenticate a document or any proceeding. In terms of !?f r f ion Kg u 
may be authenticated by being signed by a director, the or aecr^i^ 

or other authorised officer of the company. But it need not be* under tk^^ 
mon seal of the company. “ 

helf'Esaiiiinatiosi QjieatioBa 

(Answen are given at the end) 

11. How can a person become a member of a company ? 

•“‘““••'"Utteenterto b«»mo < men- 

OCT Ot UO GMftpAliy* 

ttaocmpneyiBlUto onto rto(ind rite *c>ntntetJ(b)Oui Ute W 



' jMkdConglimtlncallfeai^^ aiaer bo liiismIiM iOoiafiMid 

jlo;iitilo«elotheooii 9 MqrthebdaeEt«,ifa 0 y»f«eievedbyliimA!OBi ibe aBatOMM? 

14. Aodiior, on attaiaiag nuumi^, leinidiatea the coatiact. The 
ooaqNmy eontends th^ he cannot reeeind the contract hecanw ha ncahred tUvi- 
dende during hie ndaority and dhddende apar^, he frandnlently rapreeeo t ed ile 
age in the ap^kadon tot ihaica. Who will i n o c ee d T 


15. Doee.the company conform to the 
private indnetilal *? 


tame forms of oontraete as n 


1. Yes, only with Central Oovt.% approval, 2. No; 3. (i) To repudiate the 
contract; (ii) To sue for damages; 4. Yes, 3 years from the ^te of allotment, 
S. No; 6. No; 7. (a) Void; (b) Void; 8. 10 days after the issne of the prospeetns 
and 4 weeks from the date of the dosing of the sabscriptioo list re^eetively! 9. 5 
days’period after the puUicatioA of the {wo^ectus for keeping the snbeeription 
list open; 10. To enable the puUic to dig^ the contents of the prospectus and to 
obtain independed advice before deciding to invest their moneys; 11. By snbe> 
criUng to the memorandum, by allotment and by transfer or transmission; 12. 
No; 13. (a) Yes; (b) Yes; (c) A matter for the court to decide; 14. Minor; 
IS. Yea. 
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: Tht fwn *Ciptal' hu • of 


oooiiipony Baitod by ilmoii tto woid XiopHoir: 
aadlmya^ » ^ cpiuToirfiiofo l» tenni ofwmoiflrropooidividodinto 
iiiiril ^ contribotioos of penons to the 

.noehofthecoouMoyfomthefapitaloftlie oomiMiv. The pmwrtlooor 
diovUeheiflhMabtf Moatitkd.ieh»dieie. A shue it not a eiim 

_!• aa iniMWt meewtedbyainmof money end made.iipof 

li^iloeififhheoottdndiBtbeoontticL . ^ 

latbadomeiaor Cbmpiqy Lew. thetenn 'eepitel* is oeod in the foJIowipf 


■MMiC") 

Ai) Ne^M or antheriHi or "t***— * cepitnl: It ii the ram Mated in 
tbeiMMun"'*— ai the of the oompeny with whidi it U to be ngiitaed 

being the maalmem aeranat which it is aatimrised to raise by inning sharfes, and 
apea whidi it pays the stamp doty. It is nraally fixed at the amonnt whioh, it is 
aartiatao , ths *«»T**r tHO noed, iadoding the workii^ capital and reserve capital, 
if any. 

It la wflfthy of note that Seetioa 148 provides for the oompulsory pnbliea- 
tioaa of sobseribed as wdl as paid>ap capital in the company's papers and 
g fl«jM K a fs. If then contain a statement of the amount of the authorised capital. A 
dafhalt ia this regard is pnaiahable with fine, extending op to Rs. 1,000/. 

(h) banal egpital: It is that part of authorised capital which is offesnd by 
the eonpaay for rahscriptioa. Whm a company don not inne a part of ite 
aathorised capital for subscription, the whole of it shall be deemed to have been 
issaed for snbsoilptioa. 

Fart 1 of S ch edule VI has made it obligatory for a company to ^Sadoee its 
issaed capital la the balance sheet. 

(c) flebscrihed capital: It is the nominal amount of shares taken up by the 
Fnhiie. When any notice, advertisement or other official communication or any 
bndnem letter, UU bead or letter paper of a company states the authorised oaptial, 
the mbscribed and paid*ap capital must also be stated in equally conspienons 
chaiaotars (Section 14ffi. 


(d) Chlled*np • It is the total amount called up on the shaies issned* 
FleldHip capital is the total amount paid or credited as paid np on shares issued, 
ft is eq^ to caDed'ttp capital less calls in arrears. 

(e) ftsssne capM: It represents that part of the uncalled capital which, 
hSrasiMGial lesdiition has been declared to be incapable ofbeing called up except 
cnnwindiugupoftheconMiaay. It is the amount whidi the company has resolved 
beet apart fbr emting a. contingency ariring in the course of the windiiig-ap of 
the compeay. ^ It cannot be dealt with in any «n»n"fr under a power in its 

itbe ermverted into ordinary capital without leave of 
tho Gouft. ft being neemd for meetiag lUbnities of the company, it is also 
tellBnadloae*VeaarveliabiIity**<SecUon99). company,ii is also 



s 


Ik* expmsiop *'ca^ul reitnw'* docs not ioclndo uy loomt, 
icfscdodos line for distribution tliiou|li theproStsnd loissccovnt. Anyitscivo- 
othsrtlmn cB^tal reserve shell be‘'revenue reserve” (Vide Pert III, Schedule Vl^t 
TdXeSl. 

Ci^itsl reserves eomRriie profits tbst erise in special dicunstances and are 
coancctsd with speoial circumstances. .A few esamples of these’are given below irr ■ 

. .0)' Profit prior to incorporation ;• 

(ii) Profit on acquisition of business, that is, where the value of assets 
acquired is more than the liabilities taken over and the purdiaM 

. consideration; 

(iii) profit on sale of fixed assets, the excess of sale proceeds over 
original cost; 

(iv) Prenuum on issue of debentures: 

(v) Profit on redemption of debentures : 

(vi) The credit to the capiut Redemption Reserve Account (for redemptiow- 
of redeemable preference shares); 

(viO Premiam on issue of shares; and 

(viti) . Profit remaining on re*issue of forfeited shares. 

Soma of the capital profits may ultimately become available fordividand* 
on the fulfilment of certain conditions. These conditions are (hat profits hafiS' 
been realised in Guh and that they remain on a fair revaluation for assets and that 
the articles do not forbid the utilisation of such a profit for distribution of dM* 
dends (fOiler v. New Trinidad Lake Asphalte Co. and Lubbock v. British Bonk of--- 
South Amnica). It is possible, thertfore, that a profit may be a capital later to 
become a revenue profit. 

(f) Equity capital: All share capital which is not preference share cai^tal* 
is equity eepital. (What is a preference share capital, we shall discuss later). 

(gt Loaa or debeatwc capital: It is the money that a company borrows 
on tbe security of its debentures. It is not capital in ^e true sense, it bebig a debt 
due from the company in respect of which the company might or might notliaeb' 
created a charge on its assets. The debenture-holders or persons who have advsiiP 
oed loans are-creditors and are not members of the company. The loans so rUltBd 
are described u a capiuloniyon the consideration that these, not betngrepayihlll 
for some length of time, can be regarded as of a permanent character whidi is odd 
of the attributes of the capital. 

Natnre of shares: A share means a share in the share capital of oompdny 
and indtudes stock except where a distinction between sto^ and shares b ecpteb^ 
sed or implied [Section 2(46)]. A share thus represents such proportion df the 
inbrest of the shareholders as the amount paid up thereon bears to the total eadtal, 
payable to the company. It b a measure of the interest in the company's afeien to 
which a person holding a share is entitled. 

Farwelll in BoHaii*s Trustee v. Steet Bros, d Co. Ltd. observed'dial**... A 
sharabaota sum of nMinsy but baa interest meuniud byasumofmonoyaad 
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nmt-owawi oflh# oadeitokiiif. Ttamto _ ..... 

SL^SteSTltomthe totdity ofth« AaxAMm. The 

^tariSIg^Atfe eiethoM pieicribedhy thememwaadBiniadtheirtMyrf* 

1* <MM* hflMMar. ha rancflibeRd that e ihaie h o ld e e mC hi® 

ftfite vhUhhMMM 


It mMt. beiweter, he temembewd 
f<tMttha eompaay. botelio 

M Ha aoDOfdiai to the pravieiOM of tba Compeioei Act. 

The ihirM or other iateiceti of • member of a company are i 
■miia • r— ia the manner preieribed bj the artkiea of the eompnay (MtfQB 
aai bAehaieina eompany. having a thM capital* most be disti^pdihii hp 



10, BaAehaieiaa eompany. 

Ni aapeopriate nnmber (Section 83). 

Urfi ef ikete **yt*** : The chare of a company formed on or allar M 
AariL ltS6. or imaedon orafter that dat^ mnit be of two kinda oa|y* vfaL, (a) 
gSlRMihafec and (b) equity shaiec (Sections 85 ft IS). Shatet aM.not Mglidad 
imfcw they confer on the holder thereof the following two t|0kl8i 
(a) a preferential right to be paid dividend ofagxed amonalor an 
m a deed rate which may either be free or be anl||iet nf 
isaad (b) a preferential right on a winding op to the repaynmol of 
la other wordi, if these two rights are notattacM totheshn^fhMi 
wdl net be lookad epen as preference shmes. 

Paclioo 84 is inapplicable to a i^vate company, which is not sohaidlaiy of 
company. Thactfore, a private company may also issue dmcaeipW of 
’ Uad than thcae stated above, if the private company BO thinka IQ, 
shaim nwybe participatiag or Bon>pBrtlmpmiBg. 


In he paitkjpatiBg, whea they confer the right over and above the picfoianiini i^hl 
In foe payamat of a Hied dividend and return of capital, to the 

mplai prollB as well as in the snrplos assets, upon a winding up along with ogpkj 
foaim. Farther, the preference sbams may be camalative or aon>cBflMativo. 
thv aieaaidte be camalative-whea they confer the preferential right to aaefovn 
dhldtod at a lied cate, whenever a dividend is declared for the periodefthe-dM* 
aecraed bat has not been paid, before any dividend is paid 0® Ogalty 
FOe CBample. if the dividend for a year has not been paid atthe oadof it 
|to inaafl ci enc y of profits, the same would be payable lathe year ftOoviifo 
Iffoma am profits together with the dividend o^the year. If, howevar. the foam 
^alative, then the right to leodvethe dividend ie limited^ tothal 
in whifo there an profits and a dividend has been declared ithaia do 
‘fo* to recover arrears of dividends as in the first case. 
eioasmnUrprgfomcf ifierer: A. company limited, by shares oea( 

^h y gnawote e and having a share capital cannot pnrehase its otm i 
heOTf iinganiitredartien of capital is eflircted and sanctioned in i 

(SectionTT). However, there ia n toeap. 
ttato foil ifoa andar fieetien go [Section 77(«|.- Section SO providn 
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tPSOmwpt mhoilbt Ktotant pnhtm^ -ttm-^iFiLnl^ 
' «filw«flh»eoBpM 9 , tttbie to te Maned, ootofiteebiijinuqr^i 
dMIbrdevidaidsoroatortte ptocmdi of aftadi Imeofateiw dMiaiirAt 
flHfoapofiadeaptioo. Wteraanyaodk abafct aie iaJaeaMd o th anr l aatteiiil 
ofttepneeMofA^i'V'li ^tew ofM**** • nm equal to the oeBriaalefBitedy 
tteatenredeeBedmuatbe traaafemd ftom proflteotharwiie evailihle flit till* 
' dandi 10 ao aooonnt to te stjAed "Capital Redempti^ Raaenra Aceowfrflt 
pnpeaa of creatint thia aoeonat la to prevent, in effect, a ledncdonofcqdidLllMi 
thia flnid would be treated ae If it were a part.ofthe cental of the convauf. Abo 
befiuelte redenpUon, the premium, if any, payable on redemption Amid te 
prov id ed out of tte profits or out of the balance in the ahum preninm aaeenk 
BeaMaa, ahaicB can be redeemed only when tbqr are fblly paid npL YonmnalMI 
foifac that compliance with all theaeooniUtioot is mandatory, once tte actfalabnf 
the company have bestowed on it the anthority to iasne rr ilnnmeMa peateaiao 


Snhtet to the provistona of Section SO, the redemption ef p wfiwanaetenna 
nuqr te effected on sneh terms and in sneb taaener as may be pioviditUqr tta mtl- 
<3es of the company. The redemption Aiall not be taken as redneing tte amomil 
of tte . anthorised capital of the oompaiqr. When a company has redeemed nrla 
abont to redeem iu preference shares, it can issue shins up to flw nomind nammi 
of ihisaa redeemed or to be redeemed as if tboae shares had never baanimoaill 
alt Tte capital redemption reserve account mentioned above may te a p p l ied hf 
the company in paying up nnimned shares of the company to be issned to mamten 
thereof as flilly paid boons shares. 

Yon will have noticed that Section 80, in case of the fidlnn to comply with the 
provisions of this Section, renders the company and every oflker of it, whoinin 
deflnrft punishable with fine eitending up to to Rs. 1,000; but tbeSection dom not 


ghw an inkling of ideas abont the remedy that will be available to tte shar d io l daia 
if ttecMspany Ails or is nnable to redeem any preference durea whkii itteii 
iesned ae rederaiable by a certain date. Where the shares are to berodaamad 
only at tte option of the company, the shareholders cannot have any griavaiaiii 
■naif tte company baa undertaken to redeem after the lapse of the period than it 
aaaam Aat an order for winding up nwy have to be obtained against tte enmpnay 
on dm "just and equitable'* ground. 

Yon should bear in mind that the preference sbarebolden am only dteao* 
holdara; they do not come to hold .'the position of creditors. Conseqneatty, Iteff 
eamol inaforthe monhydoe on the shsrm, whidi havo been nndaitakna| to te 
redeemed:nor can they claim, as a matter of right, a mtnmof ttdr AasoiMMf 
encM b a windiag np 

It may be noted that the aforementioned redemption of redeemable pi d bi anoi 
shnrmwillhave tb tenotifled tothe Re^strar iriflun 30 days after tip 
mdaaming (Section95). Redeemable preftrence shams nmst te apscUMIn ftp 
bnhmBa sheet (SAednle VI). 




I 


II III “P**** ^ *■ 

Mfldsdioto diffewrt etoncfof ifeuM. H—y 

«fc« driif amfllwd to oa»of mow ciaww of iharw. to mwwiw to w 


dngiittiieM mb fhe eonpiiiy itrtii^ttvtjp nry the aluinholden* right wllhMit 
ttdoffdlBi BBy other formalh^ ItoBBiver is "No*. These riihts cbb be vailed 
o^tfkbeeooieBtiBwritiniorthelidldenoriiot iess than three-fbnrths of the 
famed-sham of the ooaeeraed chus his been tekea, or oalj if the seactioa thron|h 
a (pedal resolatioa pissed at a separate aieetini of the holders of the issued sbarM 
o^dMtdasshas been tekea prior to the iiioe of variation of the rights. However 
ifiaeh variation la prohibited by the tenas ofthe aforesaid elan of diUM. then 
the variation will not be poedble (Section lOd). 

Yon nmat note that the variation as contemplated by Section lOdiste 
vmietionwhlehistotheprdodiceof any class of shareholders. That is to say. in 
jBiae .the variation involves eartaUmeDt of rights of any clan or claeinof 
dmii^lders, the aforesaid consent or unction of the said clan or dasus will he 
lagaired. If the variatiM pertains to adding or enhancing rights of any dasses. 
iheaelso the compliance with the provisions of Section 106 is aecesury. It has 
heee hdd that a variation which affects only the eqjoyment of a right without modi* 
.iyiag the right itself does not fall within the purview of Section 106 (In re. HIndni- 
urn Qmftd Ebetrk Onpofatlan, A.I.R. 1909. Cal. 672). Once the variation is 
effected in strict oonsonanoe with the provisions of Section 106, it is eomplete, no 
fluther steps bdng necessary to adopt it (In re, Rmpurln Cotton Mills Ltd. S3 
C.W.M. 11) Farther, in the event of the variation of right being a part of a scheine 
Of.irraagement with the intervention of the Court under Section 391 (this is eidn« 
ded fkom the syllibiu), Section 106 will be inapplicable (In re. General Eketrle 
CpipoiWian [Apra]). 

If theminority feds opressed or prdudieed by the variation as iforesaid, then 
Section 107 will have to be invoked. 

. In the li^t of the above-mentioned provisions, the prooednre which is gene* 

^fbOowed in regard to variation of ri^ attached to a particular dauof sbaics 
is as under: 

A meeting of the shareholders, bolding the sbarN of the clan, righte attached 
m W^aie sought to be altered, is convened. CThe quorum for a meeting shall be 
peci^pKient in person or by proxy intbe cauof a private company; 
*^**'** company, the numbu of inembers present should be 5.) If 

nu ly than 10%, in the aggregate, pf inned shares 
Mthatdiei, being persons who have not consented to or voted for the resolution 
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forttewtationoftte lighCi; may applf toOeCoofClolimUM wtalte «M> 
eelW. Tbeapplicatldii bulo be na^ witliia lldcjpt ftm'dMdM* ofpMrim 
of tbe ntohrtioD. latbeeewwhiBfe an apptmtioa hat beeaande^ thaeaciaite 
shall be elliBctive oalj after it has bcea conflraMd bf the Goeit IbedeeUaaef 
the Coart OB aajr saehappUcatioa shall beftaal. If the Coart has oiade aa eeta* 
the oompaof Blast, within SOdqw after‘the service on the conpeiu ofaagreiriir 
by it, forward a copy of it to the regUtrar (Section 107). ftwoaU bewectft 
BotiBg in this oonteat that snb-diviaioB d* shares is not tantamonat to variatien. 

Voting flgjliti of a membefi Section t7 fovems the votinf rights of nMoibeci. 
Every holder of an eqaity shares hu the ri^t to vote^ by virtne of his share In the 
capital, on every resolution placed bdBie the eonpany. And his votinf tl|ht on a 
poll shall be in proportion to the amount paid np on his share; A membei's right 
to vole OB a poll may be eserdsed by Um personally or threap a pieay. 

Every hdder of prefereiioe shares hu a right to vela only on n lesahriion 
which directly affects the rights attached to the preference share capitaL. A resohh 
tion for the winding np of the company or the repaymeat or the lednetioneflia 
shacr capital is deemed to directly affect the rights dholdeiB of pceARBce shares. 
Where prefe^pnee shares are enranlative as to dividend and-the devldend thereon 
has remained unpaid for an aggregate period of not leas tiMaSyeaisprecedlagthe' 
date of any meeting of the company, the prefterem shaieholden shall have the 
right to vote on every resolntion pli^ before the meeting On the ether handL 
if the preference shares ate not camahrtive as regardp dhrMsod, then tte holdsia 
thereof will be aUe to exercise the above^iientioaed extended ri^ of voting only if 
dividend, due on shares has remained unpaid for not less than 2 years ending sM 
the e^ry of the financial year immediately preceding the oossassnceaeait^ the 
meeting or for an aggregate period of not km dmn 3 years ontofvd yean cndiBg 
^th the expiry of the flaandol year afbresald. In all the adove cases, Ae right of 
preference Aardiolders to vote on a .poll shall be in the same peeport l en as An 
capital paid up on such shares bears A the total paid np egnity ci^tal of tikooas, 
pany. Dividend on preference shares^ whether dedand or not, Aall bedeensd to 
be doe on Aebst date of the period qmdSed for payment ta the aitidoe or other 
instrums^ exeated hy the company in tiat bAslf. Alternativdy. if no saA dale Is 
spcdlied, the dividend, shall be deemed to be dueonthe dayinii^iBliriyfidloaring 
snA period. The provisions stated above are; however, solgect to the p revislen s 
of section 19 and Section 92 (g) whiA we rikall disenm horenader, 

A oompany can, by mafci^ a p rov isi oB In the artkles; sealraia a shaeshoUsr 
Ikon esereUiig his voting riAk in respect of any Aain tngk i B i nd InUsnaaseon 
whkh any call or other amount doe has notbepa paMor oo wUA Ancoaspanff 
has a lien or exercised a lien. BatapabUeeompanyorapilvole oontpany whlAk 
a anbsidiary of the pnUie company cannot prohibit nnmnAer ftons Voting^ Aa 
groBBdthathehasaothridhisahanoroAsriBtainstlbraapoelilad psXiU boftdo 
As time of voting or M aqr odMr grennd enospl« AiAionad ohovi. 
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AniMMOfaluire with diiproportlonate votinf rights is 

espitsi ciirying voting rights, or righu. m to dividsBd c npiy^ " 
s» diiproportionste to the rights ss 

oonpiiv (Section 88). 'ftst is to ay. Section 88 prohibit the issne ^ 

dispro^onste rights not only u regsrds voting rights whichmnst, 
he in eonfonnity with thoa dcclsied by Section 87 but also as regarA divid^ or 
capital. Since the prohibition don not apply, u is apparent from Section ^ to 
preference shara, it boiis down to this that preference shaia may catty diffenot 
lights u to dividend, capital or otherwia, depending upon the torma of iauo 
ahhoogh. a regards voting rights, they mnst conform to the provisions of 


Section 87 (disenssed above). 

It is tmethat eieeasive voting rights onshore capital hefore l-4>I9S6are 
tfmdnable, under Section 89, by the end of a period ct one year after 1*4*]956. 


Nothing in section 8S (relating to the two kinds of ahara eapitaO, 86 (relat¬ 
ing to new issne of Share capital consisting of two kinds), 88 (rdalins to pro¬ 
hibition of issne of sham with disproportionate voting rights) and 89(tciardlnstec^ 
miaatioa of disproportionately eieeisive' voting rights in esisting^oompaniM) shall, 
in the case of shares imned ^ a public company before the commencement of 
the CompaniM (Amendment) Act, 1974 affect any voting rights attadied to the 
ahatw u to dividend, capital or otherwia. Farther, nothing in Sections 85 to 89 
shall sn>lyto a private Company, nnlen itisa subsidiary of a public oompany. 
For the removal of doubts, it is declared that^ on and from the commencement of 
the Compania (Amendment) Act, 1974, the provisions of Section 87 shall 
apply in rriation to the voting rightsmltached to the preference shares issued by a 
public company befoK 1<4-1956 as they apply to the preference sham inned by a 
company after that date. It may be noted that reference to a public company (in this 
paragraph) shall be construed u including references to a private company which* 
is a lubMiary of a public company (Section 90 as amended by the 1974 Amendmedt 
Act. 


A company may, if so authorised by its articles, accept flrom any member the 
wludeoraaypartoftheuomlled amount on Sham, but the member will not be 
Mtitled to voting ri^t^in rmpcct of the sum pridby trim until it becomes paysUe 
(Bectloa 99 , It is an eioeption to the rule that the voting rights of equity and 
preference sharehidder on a poll will be m same proportion as the capital pai d up 
untboM shares bcais to the total paid-up equity capital. 

^^JW/heffemr cf eqpital (JUgfer Sham Le. Sight pf Pft^pSoa-SecOan di); 
Moramm tt may so happen that a company may desire to expand its activitleB or it 
- may stan d in need oFmore Snancial retourcet even in the absence of expansion of 

It n*y imue a part or the whole of its unlssned share 
Suppose at any time, after the e^ity of two yean feom the date of the com- 

puaye incorporation or after one year from the date of the tot allotmeat ofshane. 



iM,€oiVi^f ■■! OTii owf nctt iBnDQr Muw loiMmctBg c^niQr ntiwoiami, 
ii pMpoctioa. M atifisrii dfcUMtiMM ■dnit to ttie ctpHal pdd up. <m liMfr 4aNi 
atttetineiif theftntber Iism. Hio epmpoay amst gho notioe toetdi:ofilo 
oqoitFiluirdMiMer.gifiiigUaitbeoptloB to boy tbe ohatet otbred to htailiyte : 
oonpoiqr. Thaihorolioldcn noitlMiiiforinedoftlie oomber of ■haniheMtBki 
optiaatoboy. AtleottlSdqnimiitbe ollowedtooMhoftbeeqiiity ShafilHldm 
to ooDrider whethot ho woold eurdie bio optioo or not. If the ihocdMldflr doot . 
aot oeoept the offer within the eeid IS daye. then -he ehall be deeaied to have dao> 
lined the offer. la that cue or if he dediaea the offer, the director can proceed to 
diapoie of thoae aharea ia each auuiaMr aa they aiay thiak'aioat beaeficial to the coal* 
paay. Ualeaa the conpaay'a artielea otherwiae provide, the directoramatt aoderSee. 

II (IXc) atate ia tbe aotice of offer the fact that the aharehoMer haa alaothe right to 
reooance the offer in whole or in part, la favoar of aoiae other peraoe. That bobm 
otherperaoaorpetaonaaiay ormaynotbeaember orntemberaoftheconapaay. If 
the peifoa ia whoae flivoBr the raanadatioa ia made, deelinea to bay the ahafea ieBe> 
oaeed by the eqaity ahaieholdera in hia fhvonr, the director nay proceed to diq^ ' 
of all thoee aharea in each Banner M they may think fit; the egnity aharefcoldea 
caaaot for a aecoad tiaa eierciM the right of rennaciation on the.groand that thof'; 
peraona in whoae favoar the reanadation waa lint made haa dediaedto takothe ; 
aharea compriaed in the raanadatioa pedion 81 (1)|. 

However, the company may, by a apecial reaointioa at a general meetingdecide 
4hat tbe directori need aot offer tbe aharea (in tbe farther iaaae) to the ciiatiag 
eqaity ahaaeholdera and that they (the directora) may diapoae of all tbe aharea (In 
the farther abate capital) in any manner whatsoever. Where a apecial raaolatiM 
ia not peaaed bat an ordinary teaolation ia pasaed allowing the directora to diapoae i 
of the fbrther diatee in the manner most beneSdal to the company, the directora 
may do so, withont giviagany option to tbe existing eqaity sharaholdara, prortdea . 
the Gantral Government has sanctioned snchissae after being satisfied that the ; 
most beneficial to the company [Section 81 (lA)]. Tbe impact of thia praviaioc i 
is that the manaerof distribatira of any Ibrther shares, dedded to be iasaedb] ; 
theBoardorDitecton,aaybe changed and tbe shares maybeiesaed whdly o;. ) 
partly to any petion'otherwiae than in aoeordanee with aabeection (1) diacaaaei > < 
above. Bat either a special resolution mast sanction it, or an ordinary lesoIntiQi 
t a g a th er with the Central Government's approval wonld be necessary. Uolem th 
iasae to aach person or persons iabcnefidal to the company, tbe Central Govern 
meat will aot accord ha approval. 

It has been hdd by the Sapreme Coact that ndther S. 81 (l)(c) nor S. 81 (Id 
woald apfdy to t private coapanywhich has become a pnUic company by virtne < 

8r 434 bat hna retained inks arri^ the three matters referred toia8.'3 (l)(iil 
The provision contanied in S. 81 (l)(c)of theCompaniee Act, 1936^ caaaot he ew 

■"sjiS! 
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iM h • anaw wUck will iMdtothtMfiptloBortlwoptioaeucdMd bf a 

eCMiay wUeh ktf become a poMk eomptay bjrflrtiie orS.43Ato wtalamiti 
«li"« to ia 8.3 q) (iii). Both tlww ua sUtatoiy jirtvi. 

lioai ud they afa ooataiacd ia tha iiaia itatatat aad aiatt ba huBoanadf. aalasa 
flu fiQifilg of tha Btatata va ao plaiot aia oaainbignoDi lad tha policy of the atatata 
ao daar that to fianaoniie aill be doiag violeaoe to thoae worda aad to that policy. 
Tha policy poiataia the diiacdoa'.that the iategrity aad structare of *'S. 43A 
piDviao'OoaipBaies** aboold. ai fu aa poaiible, aot be brokaa ap. Siaca S, 11 (1) 

(a) of tha r war"^ Act. 1956. it aot^ to the qoalificatiOB ‘ualcai* the artidM of 
the wiBp***y otbarwiia piOTida'. while iateipKtiag that lectioB aad allied provitiona 
of tha Act it woold ba aeeeiaafy to have r^rd to tha relevaat articlea of aaaodatioa 
af a aoBpaay. la thecoataat ia whidia private compaBy becomei a ptddiccoaipaiiy 
aadar & 43A aad by laaaoa of the optim available to it nader tha proviao. the 
void ‘pravida’ aiaat ba uadeiatood to Bteaa ‘‘provide eapreHly or by nacaaaary 
iatpiiaatioo". Theaecetiary implicatioa ofaprovitioa huthe aaaie affect aad 
lalavaBee ia law at aa aaprau proviiioa haa, oaleta the retevaaoe or what ia nece> 
aMrily iaiplied it eacluded by the ate of dear wordt. CoBaideriag particularly the 
poaaiief‘8.43A*proviiO'«Offlpaoiei“.io order to attract the opeaiag worda of d. 

I- (d of 8. II dX it it aot aeceuary that tha articlet of the coiapaBy moat coataio an 
I aapnaa proviaioa otherwite tbaa what it coataiaed in cl. (c). [Nndle Industrtn 
• (fiidla) Ltd. and Others v;if<ede Iiubatrtes and Newey ifndia) Uetding Ltd. and Others 
(ifdOSiCemp, Cos. (S. C) 743atpp 745-74dl. 

Tha proWdon of Section 81 doaot apply: (a) to private coinpaniea; or 

(b) to tha incraate of the tobteribed oqiital ofa public company cana^ by the 
atnnSas of an option attached to.debeoturet ittued or loana raited by tha company. 
Tha option ahonid be (i) to aabietibe for tharea of the company, or <ii) to convert 
anoh loaaa or debantuiet ia the company provided that the terma of iaana of sadi 
dahantuta or tha terma of aadt loaaa indude a term prodding for each option and 
aadi term; (a) either haa been approved by the Central Government before the iaana 
of tha debeaturea or the raiaing of the loaaa, or ia in conformity with tha rnlea. if 
any, made by the Ooverament In thia onmection; and (b) in the cure of debeaturea 

. ar loana other thaa dabeataiai iaaaad to. or loana obtained fl'om, the Government 
, Of nay in atitution apedSed by the Central Goverameut ia thia behalf, haa alao bean 
approved by a apadal raaointion paaaed by the company in general megring before 
. aueh iaana or niaing oftheJoana.' 

. ‘i the Central Oovarnmeat may allow a Ooverament holder of the 

'. dabaatuna or a Oovarnmeat leader of monqr to the company to aak for aharea of 
I ?**”**??yof the loan or debeaturea even though the inatniment of debea* 
!? tm or ofthe loan doea not contain aqyproviaion giving the holder or the lender 
I the option to convert loana or debenturea into aharea of the company. In aueh a 
i Oovemment may impoae rach terma and condltiona aa It may 

^ thmklit. It lathe duty of the Central Goverament. inlmpoainf the «uwim 
?• 
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Mf»l tpdto iiriMlil poiltiniafttt w p ^ 
ttttnMcfttfkiM tf1htdtalil«€rpfthal«iasM awyliMhe^ 

cif IMmiH pi|iAlithMtQ«. Um of eoaapttj, ili loan HiUttiei^ili 
wmMfcfiBtlidariagthipwiiwdiiig Spam Mid tbacafreotnarhet pclnofUw 
dtauMlittaooBpu|[. It mnt taki all thaao fiMts into aooomrt bafon iqpoiiai 
thalmandaonditianiafaaoanvBiiloniatoihaiai. SnehaaoadercaabaaMida 
i(indHopinioooftlioOaatnl Oofanaaent. ItkaeoaMary todoaa Aeopf of 
ofavaMkotdariiMMdbf thaOeatml Ootanunant mnt ba laid in diaft balbra 
oackBoniaofFiiliaaMntarhilaitiiin aaaiion fivatotalpariod of SO dpjnwhMi 
■qrbaeoaipiMlnooaaaaalonorintmorinoia aneaaaaivaaaaiiona IfOatarpa 
nnd aonditiona of tha oo n ibw l on oa d aia d bf the CSantial Oonamnant aia not 
noMpIdblo totho oonv*«yt tbaoMnponp auy, within 30 dayiftom thodatoof 
ooaaaaiBation to it of andi oidor or within anoh ftutiiorlinM aa maj ba fiaatod bf 
At Oonct, appad to tiw CSonrt in laapaot of thoao tama and eondMona. Tho 
dfloialowofthoOonit.onaBehappoaiihall boflnalandoonclwrivaand.Undinibodi 
on tha oompaaf and Gantial Goaonaant 

Yon ahonid nolo that alnoa the Conpaniaa Act, 1936 did not piaociibo for a 
wrtttm appHoadon for altotmonlof ahataa, then can be an oral oUbrlbr tbopnrpod 
andaUotnMmtonhabaaia. lhanftwa, onoetho allotment baa bean made on dm 
baaia of andi an oral offer for allotmant of ahaiaa nnder Section 81, the abaanoa of 
0 written appUeation cannot bo anbaaqnently impleaded, ao m to qnaation tho 
allotment; [Sba4i!iwnfw'JJdbRforondlP’imi^ Mttb Ltd. f. V. V. V. JfofoidhiA 
e«har!r(1973)43Ck^ Cnr. 225]. It aboidd fortbar be noted that the imoeand 
anotaaont of ihaioa in payaaeat for (a) property aold or tranafarrad or (b)' pooda or 
machinery aappKed or (c) aarrioearandarad to tha company in or abonttha formation 
or praaaotion of or the oondnet of bnaiaem whicdi would not foil within the poraiew 
ofSeetion SI, it being appHeaUa only when the ooaapany ptopoaea to inomaaeita 
aPbaeribadoiVitalbf alloimantofalmraBtothopnblie. Whom tha artielaa empower 
the din cto ra to iaano and allot aharaa aa folly or partly paid np in full or part pay* 
mantfortheaoid pnrpooea and the allotoantwaa made pnianant to thia power* then 

ody It would bo oottido tha ambit of Section 81 CiMO. 

attpotobatahanbynoampanf la laapoct orftnthar.ABrca: (i) To wait till 
the period of 2 yaara aftar ka incorporation baa dapaod. 

00 Toaaethattho.ri8htadiarea0>e., kaneoffuithar aharaa or riyblofpio* 
amp ti on) ia within the anthoriaad ahata capHal Otherwiae the atepa relating to the 
taMBanaa of oonapoay'a c^td artll hnaa to be taken. 

00) To,obtain tho permhaSoc of tha Controller ofCapital haoca by following 
dm pmeadwaalaid down by tho Ct^kd laauea (Control) Act. Biemptioo Ordm and 
tho AppUeation Rulaa framed theiaonder, iftte imne to be made ia beyond the 
onam di en liaritof Ka. 50 lakha in 12 montha. 

Ov) TooallaBoardmeatiagaoaato—>(d eonaider the propoaal for ridita 
kmo and tha proportion la whU the aaoM ahoaf'l beiaaned; (b) gz opthedatOb 
tIttObploeo and ngandn for foa ganoid moatiof, if for ineieaio of capital tha porml* 



-.—— 1 -^—irticincf M io chHm i;( 8 )|Mi« 


ij«WwMloiioDofth*ri|bliilMw(*Wh«*k^wteto^ 

^■ fftiaitafd>tt.MiindarawlioD ti.tin words "beMsn oroqoilf 

ihsf«i"bsvob 0 eBheldtosMiaMtoa|]rtko ngbtsfodsqoity ■huo'holdifs oftho 

cmptaj bat sUthe boMsn eTtbesonpoagr. whelhw or sot idgiitMd tad 


Mcordingly draw op ateada, 

(▼) ToimwaoticesorthefBDmlmsethifwitbmiubleesplaatlorystatoaeBt 
if oeecMarj. aod to bold tbo aieetiai and pan the molntion. 

(vO 1Y>illetlieniolution.iritiaatpedatreaoliitioa,tofel]ierwltht]MeKplap 
aatoiy ■tatnnnt, with tbe Kcgistiar in fonn 23 witbfai 30 days of the p ass in g 
tbsBsof (3cctioa 192 which is asciadad Aom yoor syllabas). 

(vii) call another Board meetiag and approve thereat : (a) of 
rights and natters in mpect thereof; (b) tbe dates of dosing the fc ei i tta r of 
Menbets and Share rransfer Bodes if th^ are to be closed. Ifthe deeisioa bin 
fbvoar of the doanre of the books then to oomdete the procednre in reaped Aereof 
aad(e) whether to offer additional Sharee incaee some members do not take np 
rifhb ehares. 

(viii) To obtabpermbsion of the Reserve Bank ifcifhte shares are to be allot¬ 


ted to non-residents.- 

Oi) To issne letters ofrightsto all arembers entitled to rights shares stating the¬ 
rein amongst others, the nanber of ehares offered and the time-limit being not lem 
than IS days from tte date of the offer, within whidithBoffer, if not accepted, will be 
deemed to hove been declined [Section tl (IXb)]. If tbe articlesdo not provide other> 
wiee^ the offer ehail be renoonceaUe mm the eaid letter eball mention thb Cut 


ISeetlon SI (l) (c)]. A person cannot ewreue tbe righto of rennneiation in Second 
tiam [Seetion li (2) (b)]. 

00 To complete the steps regarding allotment and issne of share oertifleates 
daring tbe period between the reeeipcs of qqtiicatione and the hut data flied Csr 
aeeeptiog tbe offer. 

(si) Todispowoftheshareeat the abednte diecretion of the Board of the 
Directors in each a manner asit tUaks most beneScial [to the company, on the 
espiry of the period spedS^ In the nottoe a f ore s aid, or on the receipt of earlier 
intimatioa from the person to whom sndinotlee is given that he dediaes taacospC 
the shores offbred. 


^i) To complete other fennoBties, for eiample, imne of alloiment letters. 
Sling rfallotment retnm, bsne of share certifloates, etc. 

CSnrimlnsn of Aarm hsle slock: '*Stoek” to an aggregate of ftdly paid 
shares that have been legally consolidated. The consolidated amonat to divisible 
lntDllrBetioaaofanyaiaonnt.regardleM (Ofthe nominal valne of the sharw that 
have been consolidated., It thns represents a port of the e« i«»««t of the ———— 
iWly paid. 


Ryvirtne of the powers contained in lection M(lXc) of the Act. a 
ltodted bfshates,ifaniheiisodbyiisactieloHmayby msoasofa rasointion 
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•taamnlmMUof allir ihseoBditioatoritp 

tlumiiato Meckuid Ao iMuvwt iii iloelc iaio 
•tefw. BoMvar, tte ooBpaay cumot isMwlrtock tb UOito. It amt iaw Aaiw. 
■ad aftw thijr «rB fUly ptid ap, coa^ tbea iato itodc. 

Tke Biio tdwntafe dtiaied for itock i* that it it tnuferable ia aay 
—iMtijMi «iucli ii not lifted to the Boaiiaal'yaluh of tka alura ooaverted iaio a' 
^aook. TUi advaatafo aiay be liaitod byiaoh tKsaUtioa afeoataiaed iatha 
pcoviao to Regulation 37 of Table A. Thte cagolation raaa thua f "provided that 
tba Board aay Ikoa time to time fla the afatiaam aaoua of itook traaifaribli 
•o however, that itichmiamna .ihaOaot eaeeed the oeaiinal aauaat ofaham 
Area the atoek arow"., 

iMaaatieB.erahaN capital t la teraa of Section 94, a limited coapciqr 
havlag a ahare capital may, if ao anthwiaea hy ita aiticlea, alter the conditloaa of 
ita.n»fiK>raadam io the followiag manner : 

<a) hy increaaing iti ahare capital by aueh amount u it thinka eapedieat by 
iauing new aharea; 

<b) by conaolidating and dividing all or any of ita ahare eapiial foto ahare 
of larger amount than la exiating aharea: 

(e) by converting ina atock or nooapcrting it ia the manner atated above; 
(d) ty aob*dividiag itt aharea or any of them into aharea of amaller emov e t 
than what ia fixed by the memorandum, ao however that in the aob> 
diyiaion the proportion between theamonat paid and the amount, if 
any, unpaid on each reduced diare ahall be the aame w it waa in the 
caae of the chare from which foe lednced ahare ia derived; 

(b) by cancelling aharea* which, atthe dateofthepauingoftbeieaolation 
in that behalf, have not been taken over or agr^ to be taken by any 
peraon and by diminiahlng the amount of. ita ahare capital by the amonnt 
of the aharea ao cancelled. ^ 

The .powera conferred by Section 94 Cball be exerciaed by the company in 
general meeting and ahall not be required to be confirmed by the Cpnrt. A eancellap 
tion oftheabareaunder Section 94 will not amonnt to a reduction ahare capitd 
within the meaning of the Act. If the articica do not contain the proviaioa enabling 
alteration of the capital, then the cmnpany mmt firat alter ita artidea by a apedai 
reaolntion and then obtain foeneceaaary powen. The powera of alteration may 
then be cixecriaed by paaung an ordinary reardation of the company in a general 
meeting nnleaa the aiticlea require a apecial rcaolotlon. 

Within 30 diqra of the aharea having been conaolidnted, converted, cnbdivMed, 
redeemed or eanedied or the atock having been reconverted, notice ahould be 
given to foe Regiatrar apediying* the alteration made. The R^iatrar ahall make 
the neeeaaary alteratlona ia thememoraadnm or. artidea (Section 93). R^rea 
comp any h^qg h ahare eaidtal haa laeceBaed ib impitai beyond the.aatboriaed 
capiiatorhaalnerBaaydtheBiimbafa oflta membera beyond foe reglaieiud anialMr, 
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flotleeIfceieofii r«quiitd to bofivcn to^^J****^ 30do|o of tbopMdai 

sr cs: 

GovenuDent toconfort iti debeatnios of loon omooot lo » coapoy Mte oyijil. 
Any inch conventon hti natutolly tbe offeet of taenutag the ibnn o^oT 
the compony. Section 94A hni boon enneted to piofkle for the onae. 8nb nminM 
(1) and (2) of Section 94A provide that where theCentral Govwnnentor n^p 
pnblie fiuneia] inatitntion haa converted ita dehentnroi or loam into onpitniflho 
e ^pitei of the company ahall atand increaaed by an equal nauimt aadtho 
oompany'a memorandum ahall atand altered accordiai^* Accordingly tojanb -enette m 
(3) of Section 94A. in either caae mentioned in anlhaaetiom (1) and (2) the Gmirnl 
Oovemmentia required to tend a copy of the order to the RegiWnr and alqp to 
the company. On the receipt of aueh'order ftom the Central OumMit* thi ' 
company ahall file in the preacribed form, within 30 daya fiFoin the date of MMh 
receipt, a return to the Regiatrar with regard to the inereaaeofoq^llaL Onttm 
receipt of the Central Oovemmeht’a order aa'afoteaaid andtheieinm from the 
company, the Regiatrar ahall cany out the neceaaaiy aherntiom la the HBomo> 
random of the company. 


leaerve UnMUty: It (alao called reaerve capitaO ic the portion of thn dhatn 
capital which haa not bera already odlcd up. Thia reaerve ahare capital is ant 
capable of being called up except in the event and for the parpoee of the oompagy 
being wound up, once audi deciaion has been taken by a limitad .company by n 
apecial reaolution (Section 99). Moreover, a pecoUarity of "reaerve capital" la 
that it cannot be dealt with in any manner even under a power in its memonudnm 
or articlea Rerr/err ifqy/eir iVoperry Compaq (1898) 2Cb. 2t). Therefore, n 
company cannot borrow on the aecurity of ita reaerve capital. 

laduciien ef the abate capital: You have already read in earlier Study Fbpen 
thm it ia to the capital of the company which membera have inveated or ««Mii>»rfcTn 
to invert and to tbe aaaeu repreaented thereby, that creditors look for the aatiafao- 
tlon ef their elaima. Thia haa therefore been the principle of the 
that ahare capital ahall be reduced.only aufajeet to spedal aafegnards. 

Section 100 of the Companiea Act providea that a company. Mmito d by sham 
aVgearantee and having share capital, (fjo mahoriatdbf tkt artidu, may by tfteial 
resdutimi and the eonfirmatton ef the Cemi, reduce its share capital in any way 
and in particular by; - ^ 

(a) extinguiabiat Q.r reducing the UabiliQr of members in reanect cf the 

capital not paidap; « we 

(b) writing off or cancelling anypald-np capital which has been lost oris 
not represented by available aaaets aa where the valnecf thcaaaetshns 
depreciated { 



IS 

« 

(i) pifiBg4iffuqrptii*ipduM e«|^ wUeh it incneitoftlMfmif of 
thtooapuyior 

(d) uqrollwriMjFtpprovtdbf tteoompuqr. 

lodoetioB in (b) nuqr bo audt tithtr in tildUion or OMioat 

tndniitiibinf or rtdoc^ tho liability of fbo nombert for nneaUed etpittl. 

Rndnetion of ihare eaplttl may innality'take thrae fomu. namjy, (0 
ladndnitliavBloaofihafei in order to nbaorb the accn m nlatad lonte w dfttid 
by tba company withont any payment to the tharahoidart: (ii> eatinolion of lliMiity 
in reipact of eapitm not p^d np; and Ou) paying off any pald*np ahan odptad 
and/or aitinotim liability in rotpaet of capital not paid np. Only fal Ito. 
eiicnmatancm referred to in (ii) and (Ui) la tba intaicit of creditora really inadM. 

After paaaing the ipa^ raaototiott nndar Section 100, the company bM do 
apply under Section 101 to the Conrt fbr an order' eoaftrmini the rednetion. Altar 
the petition for Coort’a conSrmation hasbeen Sled, the Conrt meat aettle thtM 
of creditori who ere entitled to object, e.f.. the ereditora havingfa debt or a alnim 
admiaeiUeona winding up. ForaettUngit, the Conrt meat aacertain the namm of 
thoae creditora and the nature and amount oftheir debtaorelaima. ThaOomt 
way publiah noticea Sxing a day or daya within which the cr^itora not auliaod 
CO the liat are to claim tobe'ao entered orare tobeeidndedfromtberiStdof 
objecting to the rednetion [Section 101 (2Xb)). 

When a creditor (entered on the li^ whoae debta or claim ia not diarhargrf 
or hu not been dctermiced. doea not coaaenttothe rednetion, then the Court haa 
the po wer to diipenM with the oonaent ot that creditor, on Uw company aeauring 
the payment of the debt or claim by ap^opriating the fell amonnt or the amonm 
Seed by the Oonrt [Section l0l(2Xc)]. 

However, the Court hu diaeretionary power having regard toanyapaeU 
eircuniitancu of the caw to direct that the proviiona of Section 101(2) ahall not 
apply u ropuda any claaaea of creditora [Section 101(3)]. 

Ai regarda the "apecial circumatancu*', theae mnat be and> at would 
convince the Court that with reaaonable foreaightitcan be laid that the propcaed. 
rednetion of capital would not advetwly affect the reievan't creditor and would not 
render them any worae offthanif hehad attended and objected to the appttcatlon 
foroonSrmation [Ae. Lueane Tempiadt BttlarJ Htdl {Loiuhn) £rd.*(196S)3. All 
ER.879). 

In regard to every creditor of feaoompany, who nnder Section 101 ia 
entitled to object to the reduction, if the Conrt ia aatiaSed that either bia coaaent.to 
the reduction hu been obtained or hia debt or claim hu been diacharged, or hu 
been determined or hu been aecnred, then it may make an order coaSrming the 
rednetion on'inch terma and oonditiou u it thinki St (Section 102(1)]. 

The Conrt may order that the worda ”and redneed*'|be added to the munc 
of the company for certain period. The Court may feather require the company 
to publiah the reaaou for the reduction aLd the cauau wUoh have lad to. A 
Ofeelioo 102(11)1. 
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mMntfM a Mto Ml Mlfmtm ti n ia itim : AeeotdiattoSt^ los, 
tbtRggutnr mutt i^ttm the order aadadautm (apptorti bftheContQof 
redaeUtm. It oiiut be done : (!) on the prodaetkm of an eidee of the Cboit 
eMftinhv the nductioa, end (li) on ^ deliveiyoft eertIM oopy of the oirier 
and aiautM approved by the Coort 

The eertifled copy of the order mm allow the ftdlowihg 

0) The amoQBt of ihare capital i 

(iO the nember ofihares into which it hu to be divided; 

(iii) the amount of each ihare; and 

(iv) the amount, if any, at the date of fegietintioa deemed to be paid na 

on each ihare- ^ 

On refiitraiion of the order and the minntea, but not hefoie the tranlntinii 
•hall become effective. The notice of the registration mim he m H iahrd !■ _«- 

requirements oftheActiTto^ 
aa stated in the minutes. The minutes shaU 1* H.it>n ied to he 

-hi-#, 

■ember on any call or contributions shall not exceed ml?£ 

(!) the amount paid on * 

deam^ to have been paid thenon by the membet^i? *• 

(b) tb« einount of the shares as fixed bvn»’«.-. • 

It may so happen that the name of a cnditor ® 

of creditors owing to hit ignorance of the nm , n on the lim 

his ignorance of the nature and effect 

It m^ also happen that, after the reduction ‘“.'“P®®* o^*>“cWni. 

I^ng of the provisions of Sections IS •• uhable, within the 

by the Court, to pay the amount of his Lht» ^ "***** *® «P 

M wry person who was a member of the eoffliJIT !** ? circnmstanoee; 
c^e order for reduction and minutes isliawi?*^ ** the time of refilstiation 
debt or claim an amount not exceedine rh* contnbute for the payment of 

j-Mifjb. .wi., .p.fCs:s?r 

^lethe date of registration ofordw tmmedinteiy ; 

•o^up, the Court, on the appUcttSa^^tbecompnJrU 
l^ignorance, may settle a list ofcontriim^?* of^itor aa also on the proof of 
oidWOT the contributories settled on the list ns 1?^.”*'"*"***^*^ «■“■««* 
itainawiBdiQgup. ^■•^*‘^'^"<«iiaiy«ontribmtah 
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g wi t iwi «f dbrt capital «. AatataiM af Aan capital; SeodM IS0 
of the CompaniM Act proridM for tae ndoctioo of capital FortbiiLtheaiti^ 
niuc f ivo the Mtbwity: ii ic not cnoagb to provide for it ta the airmnrinilaai 
If AearticletdoaotioMtliociae,tkeBtlMwmHtbealteciedbsr a cpacial niotaliae 
flnt aad tlienafter a ncond cpadai rcaolutioo will have to te paaced to fedaaa 
the capital, in the manner propoaed. Redoctioft of capital mqr be a rednctian ia. 
the nominal capital, reduction at the aaaw time in iianad capital a ladaetioa in 
the paid'up capital or in the capital that htt been imnad bnt not paid np (c.g., whan 
an anc^led lUnlity ia cancel l ed). 

The term “diminution** denotea a eaaeallatiott of the tmthorttd bat not 
iumi capital or aa Section 94(lXe).<tf the Act etatea H, the canedtotton of 
“ahana which at the date of the pamiaf of the resolution in that bdialf have not 
been taken or agreed to be taken by pnaoa**. 

Section P4(3) apedfleally atatea that diminution donnoteenatituteaiadno* 
tioa whhiatha aaeaBingofthc Compaaiea Act. The eapremiona “diminution of 
ahan capital** and “reduction ofahare capital'* differ ikon each other in the 
followiag reapeeta: 

(1) Rednetion may iuvolve reduction iaier elto of ieened oi^ltal, whereae 
diminution may be ia rmpect of authorised capital bat not of iaenod capital. 

(2) If the artldea authoriae the i»Ooedace, dimiantioneanbaaflsetedbyaa 
ordinary raaolution, while reduction (which also need anthoriaatlon by aitktaaX 
oaa be eflected only by a qtaclal reaolutioa. 

(3) Dimiautioo na^s no oonUrniatioa by the Court [Section ^2)]» bat 
laductioo aaeda such eonflrtaatioa (Section 101). 

(4) Where a oompeay is ordered to add to its name the words “and redoeed*' 
tfaaseworde shall, until the expiry of the period apeciSed iu the order, be deemed 
to be part of the coaapaay'a name [Setaion 102(3)); bat such a provision does not 
exist in the ease of dimiautioa of ahare eapital aa envisaged in Seetioa P4 (iXe). 

(5) In the oaee of dimiantion, noCiee into be given to the Registtar wMdn 
30 days from the data of caaeallation wboceupon the Regietmahnll record the 
nodoe and make Ae naoaaeary alteratioa in the memorandum or artiolee or both 
[8.95(1X0* (2)]: whereas in the ease ofioduetioB, a naoie dhtallad proeataa 
reprdiainotieetothe Regiattar has been preecribed by Section IMi Aouib thna 
is no each data limit ae afoieaaid (La., 30 days). 

IVodlMfoo ea psavAoee, Ay she eeatpeay, on Mown sham: Aocordiaiie 
Section 77(1), no eompaay (whether liasHed by ahareaerHmitedby snaranleeand 
bavins a share capital) can boy its own ehares nnlesa the coaaaqpient reduction of 
capital irellhctsd and sancttoi^ la pnrsotnceof the provMe ne oftfitCioavenicB 
Act. 

Farther, under Seetioa 77(2), no publie company and its privato anbeidigriai. 
can ghe any Inaaoial aasiataneein lAatever way for thepnrpoae of or inoe nn actioa 
with a purchase or sabaeripiion made ort be made by any person or Ibr any 
ehareeiathe eompaay or in its holding eompany. Bat ^ pnbibltloa does not 
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Mteiid to: (»)lbe lending of money by n bncking company in the ordinniy course 
oTitt busineutor (b)the provision by a company, in accordance with any 
iffi fiii for the time being in force, of money for the purchase of or subscription 
for fully-paid shares in the company or its holding campany, being a purchaw or 
subscription by trustees ef or for shares to be held by, or for the benefit of, employees 
of the company, including any director holding a salaried office or employment 
in the company: (c) the making by a company of loan equivalent to one's 6 months’ 
mlacy or wages to a bona fide employee (other than a director manager) so es to 
enable him to parchase of subscribe for fully paid-up shares in the company or its 
hoMiag company for their own benefits. Contravention of these provisions renden 
the company, and every officer of the company who is in default, punishable with 
fine estending up to Rs. 1000. It may further be noted that the right of a company 
to redeem any shares issued under Section 80 or under any corresponding provisions 
in any previous companies law remains unaffected by the above-mentioned provisions, 
Isanc of shnras at a discount: A company cannot issue shares in disregard 
^ offiaction79. It may issue at a discount, shares of a class already issued only if 
all the following conditions are fulfilled. 


(u) The issue must have been authorised by a resolution passed by the com¬ 
pany in general meeting, and sanctioned by the Company Law Board (C.L.B.) 

(b) The said resolution must specify the maximum rate of discount, at 
•WA the shares are to be iuued. By virtue of the proviso added to Section 79 
*7^ Amendment Act, 1974, no such resolution s^ll be sanctioned by the 
^°**^** *^*^*"***‘®''“™**®^ discount specified in the resolution 
**** C.(,.B. is of the opinion that a higher percentage of 
OHcoM any be allowed in the special drcumstances of the case. 

ihu ^ elapKd since 

^ Ml iSifi? 5* *0 commence business. 

_ \ ***5^®* ^ '**“«<> « a discount have been issued within 2 

4 afttf the dsto of the C.L.B.'s sanction or within the time extended by It. 

■PPlytotffc?!! *?®*"**®". ®«»«‘orising the said imne, the company may 
W toMnSiM •anction thereon. Thereupon, if the C.L.B. thinkait 

ofthe d^ETKfi. ■ «>»*•*“ parlicutori 

4m not been written off mt th “ ®® ***** diieount as 

I _« ■■■■■wy ■ respect ofIwfnftt httg of ifamat m 

to tha eatent eff dl amolwofdil^^ compete the compuqr 

^.^.wouldhavetododfth. -dit'ntfa*^^^^^^ 
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."If 

tteftet dttt Hd aol know ifes l«pl dtei dik CMtnt 
diteov^ or ^ttho ■wmoruidiiai or iftkkt five a0<Ure6tflntlM9o«!ir f» 
Mide iluutM at t diBOouot. [WeUeii t, (1197) A.C 221; Rt fUkkSifti^ 
Bat tbe allottee may avoid UabiJity totakethe aharei if heapplieaoa dheowif gf 
ittcfality d the diaooiUit allowed without delay, before couMiienoeiiMatefflie 
wiodieg iipof the oompaay, to have hie aauie removed aoashaieholderymvided 
hehaeaot otherwiee aireed (o keep the 0aiet [Be Jfknoiid Bfocirie Cb. (1|^).M| 
L.T.; (1892) Bom. 672J. , 7 ; 

iHoe d iharee at a fitmlam: There ie no proviaioa io the Aet, whkh 
can preveat a compel^ from iMoiBg a ehate at a premium, e.g. Ra. lOOihaieattti 
priceof Re. 123. But a lum equal to the eggegate amouut of value «f the 
premium of thoee ahaiee moat be traaaferredtoan account deicribed ea **lhaia 
premium aoeount*'. The word ‘amonatT tpfera to a cash ptemtum and the weed 
‘value* to a premium other thaq caah. ShaxM iaaued for a cooaidcration othctthia 
caahwillbe treated aa having been iaaued at a premium ifthe valueoftheaaaoialq 
oonalderation of which they are iaaued ia more than the nominal value of theahaaae. 
Where a holding company, formed for the purpoee of amalgamating twtt 
exiating companiea, acqoirea aaseta of a greater value than the nominal value oif 
the aharea imned by it in exchange for the ^ting ahatea of the amalgamated eewH 
paniea; it ia required to transfer the exceaa value of the aaaeta acquirdd to its ahMU 
premium account (i/eod He$try A Co. v. Jtopaer ItoldiHgs Lid. (1951) I AIL BJL 
944]. Thus, it is clear that a company eanimne aharea at a premium alaoford 
Gooaideratioa other than caah. 

,The proviaiona of the Act relatiog to reduction of share capital (caKosp(.as 
provided in Section. 78) apply aa if the ahaie premium account was the paid-up ahufw 
capital of the company. According to the ptoviiioas of Section 78(2) the ahne' 
premium account can be utilised only for the undermentioned purposes: 

(a) In paying up unisiued shares of the company to be issued to menibetS 
of the company u fuQy paid bonus shares: 

(b) In writing.off the ineliminary eipenses of the company: 

(c) In writing off the expenacs of or commiuion paid or discount aUowsd 
on any isaueof riiares or debentares of the company; 

(d) In providing for the pcemiuin payidrie on Ae redemption of any re¬ 
deemable preforence shares or of arqf debentures of the company. 

There is no prohibition in the Act againat issue of shares at 
premium- The value at which* the acquirer of shares may pay in exce» of the par 
value for acquiring the shares, depends upon the contract between thecompsny and 
the acquirer of such thates [C.I.T. v. Sttmdvd Voamm Ott Ccnqumy A.LR. (19<0 
S.C. 1393]. 

Share eertiSeate: A share oertiflcate is adocusunt' of title issued by the 
company declaring that the person named therein ia the owner of a apedl^ 
number of shares in the capital of the company. As regards the atatns of a altmi^ 
holder, it has been decided that he is not m the qye of law part-owner of njl 
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rf. itw wrtWaw; AmwitlletletT Ita 

aampiByeieaietciloppelM to title and ■!*»■• to p^rm^. ^ tk. 

of the oompeBjr, wbehu noanthoiflp 


lii<Jt SSJ*;»»» «* Wta, h 


hoa chaaied hie poaitioo. Botifui _ 

l.li^«^«S^clla,i^^ll»»ll»l«^<«^itol^ «by '».»».«yg^ 
gMtnviatmMiitHMaK.C,*»iS^ enyttw^ xmecmm 

Hi. f. Wake much. 4%). ^ ^ ... 

(b) Eitoffetastofoymmti Where a compaoy atatea that Aam are lUlp 
paid op, it caaaol later coaleod that they leore not, naleaa thepeiaon rdlylagupoa- 
the eertiftcate knew that die shares ware aot* la fact fbliy paid ap {BheeMtahot a. 
find(1197) A.C. 156. Ithaaahn heea held in ataotber ca»e tfiattheOaea^ 
lufi^ of thoihare eertiflcatOi who had ao notice that the aharea were not actnaOjr 
paid np -ftiHyfOonld sell those aharai away uftoHy paid to a person who BeWlhv 
thay wm not fhliy paid ao as to five the latter a food title to shares as flUly 
paid baeense the latter derived title fhrie the tranaferw who had a food title 
(OWcMbcV (1192) 17 Bon. 672]. 

A eerriflcate, howeveri does ant oonlltiD (he ekbtenoe of an equitable Interest 
i» .tbeahainaadassiioh.theeenpaay owes nocMliation to a person who hohtt 
laoh as latenit. The title of aort|a|e, tUth whom a share oertiflcate and 
Hank transfer have bean deposited, nay be defeated by the borrower seDlnp all the 
ahem andproearini the reglstrafion of the pnrebaser by obtalaiaia duplicate 
eertileate. The porehaser, in such easest would obtain priority over the nortpaiee. 
sinne the mortfifee would have no remedy against the company [Jlf/Vbrd v. Jamn 
KakhKaekmmaaiCa. (1905) 1. Cb. 296]. 

heetion 84 provides that a oertiflcate nnder the common seal of the eompany 
wUeh specifles any sham by any member shall be prlma^fe evidence of the title 
of the member to such aham. Ihe oertiflcate Is notoondusive proof of the title of 
thenember, epeafled in the oertiflcate, to certain shares mentioned tberrin. To the 
Aaraholden this evidiaee h nseftal la mi fhr as that it enables him to prove his 
title to a n y shares t hat he might be deslrim to transfer, pledge, or charaa. A share 
nmoieal^ howom, cannot be descritand asa “diare’*. It iejnstprimo fick evidenoe 
•.■if? presented by the.certifiate [Oona/ faner MUIt Ltd. 

KCJ.T.CeatralCdeutta{imiOm.LJ.m. 

prwMee that a Company may renew or issne a dnpliMte 
*??? ? bproved to have been lost or destroyed dt having beendefhoed. 
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00 The fbna of aoerHfloiteCorf^nill or nnewed or ■d^dlleaf• thereof)* 

(iU) The perticalan to be eoterad in the Regiiter oTMemben or in the 
iCf liter of renewed or daidicate certificate. 

(M Thefimn ofnidiregiiten. 

(v) The fee on payment of which the termi and eondltiooi, if any, includinfi 
term and condition! aito evittoce and indemnity and reimbanement 
for expense! incurred In connection with investigating evidence on 
which a certificate may be renewed or duplieate thereof may be issued 
tThe Companies (Inne of Shares Certificates) Rules, I960]. 

The Company Law Board, having discovered that a certain gronp of com¬ 
panies had been fraudulently issuing duplieate, triplicate, sometimes quadruplicate 
share certificate without the original certificate having been surrendered to the 
company, flamed the foregoing rules. Thera are rules which have been issued 
by virtue of the proiisions of Section 642(l)(b). The principal provisions there* 
under are briefly summarised below: 

Rules. ‘‘Board* means the Board of Directors of the company or a 
committee thereof consisting of at least two directors if their number does notei- 
ceed 6 and on the number exceeding 6, of at least 3 directors; also that at least 
half of the members of the Committee of the Board concerned with the issue of 
shares shall consist of persons who are not the managing or whole-time directors or 
representatives of directors or to whom provisions of Section 261 are applicable. 

Rule 4 (1). Before a share certificate can be issued, the Board must pass a 
resolution to that effect and either the letter of allotment or fractional coupons of 
requisite values shall be surrendered to the company. Where such documentary 
evidence is not available due to the same having been lost or destroyed, the Board 
shall prescribe such reasonable conditions asre^iards indemnity and payment of 
incidental expenses which the company may have to incur in investigating the 
evidence for the purpose of proving the title of the shares. 

Rule 4(2). A certificate cannot be issued in exchange of sub-divided or 
consolidated share or in replacement of defaced, torn, old, decrepit, srom-out 
ones or where the cages on reverse for recording transfers have been duly made 
use of. unless the certificate in lieu of which it is issued, has been surrendered to 
the company. 

Rule 4(3). The duplicate share certificate must not be issued in lieu of the 
lost or destroyed share certificate, vnthout prior consent of the Board having been 
obtained or without payment having been made of fees not exceeding Rs. 2/- and 
on such reasonable terms as regards evidence, etc., as the Board thinks fit. 

Rule 5. (1) Every certificate must contain the name or names of persons who 
are owtaers of the shares to which the certificate relates and amount paid up thereon. 

Rule 5(2). Where a certificate has been' issued in replacement of an dd 
certifleate, such a fact must be entered i 1 the fhee of the certificate and against (he 
stub or counterfoil. 

Rules (9. When certficate h issued in lien of one lost or destroyed^ R 
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th* *doplic»te’ than ka Mtaped m pooohed in koM imm acran 

Itofcceoftheihawoertillcate. ^ ^ , . _ . ..., 

Bri* $. The there oerUflcete nut be nraed wider the comim eeW of the 

eowneny whiehiBWtbeeffiiedialheprdieiiceof twodiiectoie or then ettoin^ 

end the Seoeury or eay other pernni eppoietedfor the pnrpoie by the Bowd. 
AkOk ell t b—«» pertoBi nut tign the diere eertiSeete. One of the two dtfeelon 
he e penon other then the mene^nt or wholetime director. 

Bale 7. Ferticulan in retpectofthc cortlficete inued under Bnie 4(1) nnU 
be entered on the Regitter of Membert egeiut thenemesof penone e nd in 
vheoi thvour the certificetei beve been ittued. indicating the data of the inne. 
linUMyi enttiei nut aho be nade in reepeet of certificetec inued nnder Rule 
4 (2) end (3) in a rcgiiter of renewed end duplicate certiflcatu indicating againet 
Annanei of nemben. the number and date of inne of cectidcate. in liea when- 
Ibr tkenewcertifiute hu been issued. Both these categories of eatriu should be 
nthenticated either by the Secretary or .by a person appointed by the Board. 

BaleR All forms intended for the iune of share certificates must be printed 
■ndar the authority of a resolution of the Board and a person appointed by the 
Board shall be in the custody of all blocks and other equipment of their printing. 

Balef. The Managing Director, if any, but otherwise every director of the 
oompaay nut bo responsible for the safe cutody of all books and documaatn 
psriainiag to the issue share certifinte. 

Outhe of the conpaaiu u te the ehare ccrtilcalce: Secion 113 tequitu 
thn evny company nut, unless the eouditiou ofshnru provide otherwise, 
eenpleleand have ready for delivery the certificates of all shares allotted or trans* 
Ibrred. Ibis nust be done wi'rAin 3 moiuht of the allotnent of ebaret and ttitUn two 
nMtfhr after the application for registration ofn transfer (that is, transfer duly 
stamped aed otherwise valid but not induding such a transfer as the company is 
Ibr any nason entitled to reftise to regitter and it is not to registered) of any 


Penalty for fmpcrsoaatioa ef AarchoMen: If any person deceitfully im* 
penoMtes an owner of any share or interest in the company, or of any share warrant 
or eonpoa and thereby obtains or attempts to obtain any such share or intemt or 
any aneh warrant of coupon, or receivu or attempts to receive any money due to 
nay such owner, then he shall be liable to imprisonment op to three yean and shall 
be liaUe to fine (Section 116). 

.T*"*** ■' know what a share warrant is. It is a 

ooenaent which a public company issues in conformity with the statutory requin* 
Mn^it is issued under the common seal of the company and states that the 
BOldM of the warrant it entitled to certain number of sbaru apecifled therein. It 
tan beaier document and the title to the sheree epecified therein cun hn titnlbned 

To*hif«ieot,itistn«im«bleJnilroineot. 
114 of th e Act, Ihe iteue of such sham warrant can be madgjQnJv if 
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tte eonpany b 10 authoriifd by iti wtiGlM ud pomMonoftbe'CntnlOoveii- 
neptbubea obtained. (Table A coataini refBlatioas pernltdof ttmeofibne 
wairantf). Fbrther, ■haio warreati to bearer can be iiraedoalyiB rcipeetof ftrily 
paid sbarei. Divid^ coapone are attached to tbe abaie warrante piovidiii| iHr 
the payaent of ftatnre dividends on tbe shares specified in the warrants. 

The partienlars nnder Seetton 115 which most be entered in the Registir'itf. 
Menibere npon the tssne of a share wamnt are ufollows, namely: 

(i) the fact of the issne of wamnt; 

(ii) a statement of the shares included in the warrant, disiinfuisbinf each 
share by its number; and 

(iiO tbe date of the issue of warrant. 

A piivate company cannot assume power in its articles to issne ahaio 
warrants. Since share warrants are transferable by delivery, such a coodithm 
would be opposed to the restriction on transferability which is an essential reqidfe- 
meat in the case of a private company. 

The artides of a public company may provide that the bearer of a riuM 
warrant shall be deemed to be a mem^ofthe company for the purposes de fi n ed 
by the articles. However, bolding of a share warrant does not operate as a qnalii' 
fication for being a director of a company, where such isreqnired nnder tib 


articles. 

On tbe issue of a share warrant to a member, his name most be struck off 
the Register of Members. But the bearer of warrant shall, subject to the articles of 
the company, be entitled on surrendering the warrant for cancellation and paying 
snch fee to the company as may be prescribed from time to time by the Board of 
Directors, to have his name entered as a member in (be Register of Members. The 
company shall be responsible for any loss incurred by apy person by reason of the 
company entering in its Register of Members the name of a bearer of a share 
warrant in r espect of the shares therein specified without a warrant being surrendered 
or cancelled. 


Calls an shares. Regulations I3>18 of Table A of Sbbedule 1 to tbe Act 
deal with calls on shares. 

A *eair be defined as a demand made by a company on its shareholders to 
pay the whole or a part of the balance, remaining unpaid on eath share at any 
time during the continuance of a company. A call can also be made by a liquidator 
in the course of tbe winding up of tbe company (Ramchandran r. Maidckam (1941) 
A.I R. Mad. S6S). If a part of the uncalled capital of the company is treated as p 
reserve capital, a call cannot be made in respect of such capital during the contihw 
ance of tbe company; it can be made only on liquidation (Section 99). From 
time a call is made, the amount called up becomes a debt due to the company w^ 
in the.meantng of Section 3fi(2); as sadt tbe company is entitled to chaige intc^ 
on Raring tbe period efdefottlt. <- 

Fiuthemioip, if any siumtudueh am due on Mlotment or ff calls are nef.pni4« 





tkaila diwcton may.if » empoiwred by Iheartidei. foiWtttedam. Bat 
thn my do lo only after pvinf a aoticeto the iharaholdeitlo ihla 

^TtaBoardofDiremraaloneitempomredto maheacalL The^wer^- 

■othedeleiatedtoadireciorottoa committee of ditecton or to any otha officer 
ofthecompany (Seetioa 292). A caUoa thaaharea fallias aader the aune claai 
M be made on a oaiform ban*. Sberea oftha aame aoniaal valiie,oo which 
diffarent amonnta baye beea paid ap« are aot deeaBod to fell ander tiu aaow claae 
91 ), The Board’a resolution makint the call muat apecify the amount 
^ per and the time alloaped for ita payment. The calla are made 
eyi eie pcycble according to the conditions pietcribed by the aiticlea of the 
company. A call must not exceoed l/4th of the nominal value of sharea or be 
payable at lets than one month from the date fixed for the payment of the laat 
ffoeeiing eall. 

But bofiDN we conelnde our diaeaaaion on calla we have alao to know how 
payment in advance of calls is treated by a company. A company mayt If ao 
wnhofiwiil by the articlea, accept from any member the whole or a part of the 
remaining unpaid on any shares held by him although no part of that 
mB~T* has been callad up [Section 91 (1)]. The amount so received or accepted 
ia daaoribed m payment in ^vance of calls. When a company receives peyment in 
I ■ advance of calla, the consequences will be as follows: 

(0 Thosharaholderiaiiot antitlcd to voting rights in respect of the mon^a 
^ ao paid by him until th^e aame would, but for such payment, becomo 

presently payable (Section 92 (2)]. 

Hw ahe r e h o l der’s liability to the company in respect of the cell for 
which tho emoont is paid ia extinguished. 

The shareholder is entitled to claim interesit on the amount of the call 
tothentsot payabla according to artides of association. Jf there are 
noprofita, it muat be paid out of capital, because shareholder beoomet 
the creditor of the company in respect of this amount. 

Hie amount received in advaoce of calla ia not refundable. 

In the event of winding up the ahareholder ranks after the creditors, 
but must be paid his amount with interest, if any, before the other 
ahereholders tie paid off. 

The power to receive the peyment in advance of ceils must be exercised 
in the gimeral interest and for the benefit of the company (Syke’s case 
(1872) L.R. 13 Eq. 255). 

)[ . . ef aharea: This expreiiion means tne voluntary conveyance of the 

'' *^y ^**^ P®**ihly, the duties of a member (as represented in a share in the com* 

Ski!!!?- * •*“"**®*‘*® who wishes to cease to be a member to e person desirous 
t|«rbeeemmia memberr Snl^ect to the provisions of the articles of the company 

If? ? •*■*"*0*^ teitrictiona, • shareholder has ao unrestricted right to tremfer 

***®*Cw be made by proper instrument of tnni* 

■wL? *‘1*peeayinf the awne, «niem and thfe oocupadon of the 
faaaknt. Xhe lastmiimt mnat bt dalhend to the oomjwff Jon - j # T . 


(H) 

(iii) 


Ov) 

(f) 


(vi) 
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eertiileaterditiaf totht ahaiw, ortfso raeh cndieate b In «riilBnee» iloiif ilKk 
«letter of allotment of the ihuea [Section' 105(1)]. For effect!^ a vaUd Itanlbr 
of the sharea, the pfooednre preacrib^ bjr Sectioo lOS mnat be followed. 

To check the tendency to -hold ahnre nnder n blank tmafer. Section 108 
ofthe Act providea forccrtain remedial meaaureafor tranafer ofahaiea. Bnt 
before we go into that* we moat know nrhat thb ‘blank tranafer’ after all b. Yon 
know that the ownerahip of aharea in a company ia feneraHy tranaferred flroaa one 
peraon to another by the CKcution of a document by the adler and the boyer. 
Thia document b vi^onaly dcaoribed aa a ‘tranafer inatroment’ or ‘tranafer deef 
or aimply ‘tranafer*. But in a blank transfer, the aetlcr only fiUs in thia naAe and 
aignait. Neither the buyer’a name and signature nor the date of sate b filled in 
the tranafer form. Ilia will enable the bayer to sell the shares again to a snbae- 
qnent buyer without filling his name and signature. The process of pnr^aai 
and sale can be repeated any number of times with the blank deed and, be can fin 
in hit nanio and date and get it registered in the company’s book. For such uW*' 
mate tranafer and regiatraiions, the first teller will be treated aa the transferor. 

The widespread practice of blank tranafen which was pnvalent before the 
Companiea Act, 19S6, lent itself to certain abusea, the most important of whbb 
were: (I) avoidance of tranafer stamps; (2) concealment of tto identity ofthn 
real beneficial owners'behind their nominees; (3) evasion of tax by auppimaioil of 
‘secret* profit invested in holdings on blank tranbbra. 

Based on the recommendations of a oommisaion of inquiry, the law amtpdod 
in 1965 and 1966 imposing certain restHctiona on the system of blank traniftn 
designed mainly to limit the-period of currency of blank transfers. These are: 

fA) Every instrument of transfer, before it is signed by tbe transferor; mast 
be presented in such formas maybe prescribed, to tbe prescribed authority for 
endorsement theieoh ofthe date of presentation. It may be noted that the Company 
Law Board has invested this authority in tba Registrar of companies. 

(B Thereafter, the said instrument shall, if it is eaecated by or on behalf 
ofthe transferor and the transferee, be delivered for the registration to the com* 
pany: (i) in the case of shares dealt in or quoted on a recognised stock exchange 
at any time before the date on whidithe Register of Members subsequent to tbe 
date of tranafer is dosed forthe firsttime or within two months from the dale of 
such presentation whichever is later ;(ii) in any other case, within two months 
' from the date of such presentation [Section 108(IA)]. 

Tj|ie above mentioned provisions are not applicable to tranafer of shares held: 
(a) by a company in any other body corporate in the name of director or 
nominee pursuant to Section 49(2} or (3); or (b) by * corporation owned or oon> 
troUed by the Central (Sovemment or a tote Oomninent in any other body 
coiimtafe: or (c) in. respect of which a declaration has been, made tothe Pnhiie 
TCustee under.Section 153B. 


' Tbeia exemptions are operative only [ ’ As fidiowhif teroeonditionialhooM*- 
pUedu^waNlyiipffAeeonipaiiyoreofpMaiioniafenodtoiaia) fe^>abbos 

dm fiaan. offtansftrAs dto on mhiehittoidii 









MUkTmtM meiitiened ia(e>«bof# iknpiof otherwiie eadomen tlitfoiin. 

III, geal, tbt date on which the form ii prcaented to him ; (IJ) if the inatroment 
oftnufer. complete in itself, la deliTcred to the body coiporate in whoao ihnfo 
goch company or corporation has made the inveitnmt in the nnnin of 
he director or nominne, or to the company in which inch share is held introst; 
this oomideted initmment of transfer is to be delivered as aforesaid within two 

months of the date, so stamped or otherwise endorsed. 

Another exemption has been made in respect of shares deposited by way 
ssenrity for the repayment of any ioan advanced to, or for the performanM or 
any oHifation undertaken bysneh a person when these are deposited with (ii the 
State Bank of India; or (ii) any schednled bank ; (Hi) any banking company 
otter than a scheduled bank of financial institution u may have been approved by 
tte Central Oovemment; or (hr) the Central Oovemmeot or a State Oovenunent 
or any Corpoietlon owned or. controlled by the Central or the State Oovemment. 
This exemption can be avaikd of. if the fdlowing conditions are compiled with, 
namely, (i) that the bank, insthntion. Government or Corporation stamps or 
otherwise endorses in the form of transfers: (a) the date on which such shares are 
returned to the depositor; or (b) the date of release of such shares for sale, when 
the depositor has defiiutted in the discharge of his obligation : or (c) the date on 
which the instmment of transfer relating to such share is executed where the bank, 
institution, etc., intends to get snch shares registered in its own name; (ii) that 
tte instmment Is delivered to the company within two months from the date so 
stamped, or endorsed. 

Another exemption has alsh been made in respect of any share whloh is 
held in any company by the Central Oovemment or a State Oovemment In the 
name of its nominee, except that every instmment of transfer which is executed on 
or after I-l(^1966 in respect of any fuch share should be in the prescribed form. 

All the abovementioned exemptions are contained in Section 108 (IC). To 
mkigateany hMship, the Government may. on an application made to it in that 
behalf, .extend tte period mentioned in Section 108(IA). (IB), and (IC) by such 
ftirther time as it may deem fit whether sndi application for extension of the period 
is made before w after the expiry of the periods aforesaid. The number of 
mtensiMis so gradM together with the period of each such extension most be 
mwn in the AnnuV Report laid before the Houses of Parliament under Section 


is made before w 
extensions so grew 
shown in the AnniS 
dSfi [Section 108(ID)! 

•Thus yon will 
.'transfers cannot run 
•■nmption has been i 


yon will wave noticed that generally transaction by way of blank 
trnnsfen cannot run Iwond two months. In order to avoid praetieal diflknitfes, 
•■nn^lon has been prodded in a number of spedfled cases discussed above. 

** 27 ef the Secbritfes Gontraots (RsgolaHoiij 

^ ftpTtbehdtter ef anjr'seeurity whose iwme appMis in the 
yys of the company, issuing the said security, to reoebw and nttSa any iUvidead 




1 ) 

I«|iitofed in hi! ow^ume within 15 of the date on 
Which, the dividend became dnOi 

When a AarehoMer intends to tramfier only a part of hh holdiof to.a linile 
nwcreoordiffinmtpartaorhia holdintto2 more transferees, then be will iiojt< 
h^Me to part with his share certificate, fn inch circumstances, hr must lodge the 
imifieate with the company along with the instrument of transfer at its registered 
omee and request the seeretaiy. manager or other ofSoer concerned, to make a 
note of the Aares transferred by him to the transferee This process is known as 
lodging the certificate”, and “certification” is the act of noting by the secretary, 
etc., and stating that the share certificate has been lodged with the company. 
When only a portion of the share is transferred, the company usnally issnes a 
to the transferor for the balances of the shares Which have not been trao^ 
feticd. finch a ticket is called a ‘balance ticket*. 

. Certificate does not onerate as a srarrantbythe company as to the title of 
the transferor: it is merely a representation that doenments showing a Frtmafadt 
title of the shares mentioned in the instrument of transfer have been produced to 
the company; and the company is liable to any person who acts on the faith of an 
erroneous certification whether made negligently or frandnlently (Section 112). 

on the aeqiOsitiOH of ekares: This topic is contained in Section 
108A which has been introduced for the first time by the Companies (Amendment) 
Act, 1974. It requires the previous approval of the Central Ooverament “for 
**^*i!?** sharw of a public company beyond a certain limit. Section 108A(1) 
provides that if an individual, group, constituent of a group, firm, body corpo> 
rate under the same management, jointly or. severally, directly or indirectly, pro¬ 
poses to acquire the equity shares of a public company or private company to the 
ext«t of, along with those (if any) already held, 25% of the paid>np equity Aare 
capital of the company, then such ah acquisition shall, require the approval of the 
Central Government, Under Section lOfiA (2), an acquisition in contravention of 
the said provision, i.e., without the previous approval of Ae Central Government, 
shall render the acquirer punishable with imprisonment fora term extending up 
to 3 years, or with fine extending fp to Rs. 5,000 or with both. 

^ Rettriethn on the tfon^r : Under Section 108B (1) if a body coiporate or 
bodies Corporate under the same management, bolding 10% or more of Ac- 
nminal value of tlw subscribed equity capital of another company, propose transfbr 
of any snA shares, it shall intimate the Central Governm>ent about the proposal. • 
shall include a statement as to the particnlars of the Shares 
proposed to be transferred, the name and address of the transferee and Ae sbains, 

If any, already held by him 0-e., the transferee) in that compiuy and such other 
particnlars as jnay be prescribed. 

Oa the receipt of the aforesaid intimation, the Central Government mnyby 
®*®*^dlfiect that 00 such share will be Tansferred to • Ae proposed translhrae. 

it must bo satisfied t (a)that snAtronsfiris ^ 
^ dfWeectbmofthe , 
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preclude the body corporal* or bodiM corporate from iutlia uting i n 

SSihe aforesaid provisious. to the C"*™’ ^ETuaSi^^^ 

the shares to any other psraoh. What does this prov.aion imply ? Let uaj^ain ita 

implication by means of.n illustration. Suppose X Co. Ltd. 

Oovemment about its pfopoaal to transfer ite share. ’^ 

Central Government restrains the transfer under Section 108B (2)(a). Now, V 
virtue of the said proviso. X Co. Ltd. in spite of the rejection of its proposal, cm 
intimate the Central Government about ita neat proposal to transfer its sbarea to 
IvcTud insJeadof Ltd. If the share, are those of. com I«uy engaged 

in any industry speciHed in Schedule XIII to the Act. then the Central GovernmMt 
shall order the shares to be transferred to its own self or ““y 
owned or controlled by the Central Owernment [Section 108B(2) (b)]. On soeb 
an order being made, the shares sUnd transferred to the Central Government 
or at the case may be to -the corporation owned or controlled by the Central 
Government. But the Cer.itral Government or the corporation. a» the case may 
be shall pay the mcritrt m/iieof the shares so trantferreJ. If the share is quoted 
on a stock exchange, then the ‘market value’ means the value quoted thereat on 
the date of the Central Government’s order; if the shnsc, is not quoted at any 
stock exchange, then the market value means the value mutually agreed upon 
between the holden of the share and the Central Government, or corporation and, 
in fee absence of this mutual agreement, value determined by the Court [Section 
10811 (3) together wife this Explanation thereto]. Where there is no dispute as 
regards value, the paymeu'l shall be made forthwith. But, in case of any dispute, 
as to the market value, surh value as estimated by the Central Government or 
corporation, should be paidl forthwith and balance within 30 days from the date 
when the market value is determined by the Court [.Section 106B (4)]. Where, 
after receiving the intimation, the Central Government makes no order within 
60 days, its power shall pfase [Section I08B(5)). For contravention of the provisions 
ofSectionlOgB, everybody corporate which makes any transfer of shires in 
contravention shall be pnaishable srith fine extending up to Rs. 5,000 and in f vf 
of contravention made by a company, ^eryhofliccr of the company who is in 
default, shall be punishalile with imprisonment for a term extendine to 3 vears 
(Section I08B (6)]. 

Resirietion on the trensfer of sham of foreign eempanies : A body corporate 
or todies corporate undei the same management, which holds in theaggreiato 
10 % or more of the nominal value of the equity share capital of a foretgn company 
having a place of business in India cannot transfer sudi sbarea to any Indian qitiiea 
V 5^'*“ ^™I»5^»xcept w’th the previous approval of the Central Govenimeat. 
And the Central Government shall not refuse this approval unless it is satisfied 
tiatiBetranaferwonId to piqfudicialtothe public intereit [Section l08C(iy. For 


ooBtftvemiott of this prov.iaion ti widl, 
inSettlto IMS (9 (Seetibti 108C(2)]. 

.Cto«nal (7>teitinwarv /muwr' to 
itoKgtot Wtoie itoCtofcml Govem 


penal proviaions are the aame wit tio n iid 

ref eompantot not bo gtHnoffoot to tko 
d ie aatfaled that-oonacaai 11 *' vi'' 



tlie oom^wiiy ia Ifldy to take plAiee.. end that Micii duuifa wouldha.pndndktal to 
the inteiw of the oompaoy dr' to the public interest jt may reitnua the compeoy 
ftom jivins ^ tho trintfec. Wh^ the trtufer hak.alrcMy beea regu^taed^ 
theCeatral povemmeot may direct not to permit the tnunfexee his nomiuae ok 
proxy to eaerciseany vote or odier ri^ts ettadwd .to fbe shares. Similarly, 
where the aforesaid transfer has not been regiitetd, the Central GovtanmcOt 
may direct not to permit any nominee or proxy of the tranferor t» exerefie apy 
voting power or other rights attached to the shares [Section iOSD (i)}. Ifa 
directico of this kind has been issoed by the Central Oovenfment, then theshaiea 
Shan stand revested in the transferor and he shall refund the price to (he trattsitoee 
paid by the'latter to the former [Section 108D(2)]. If the price is not refunded 
to the transferee within 30 days from Ae date of the' direction, then the Central 
Government shall on the application of the transferee, order the refund ;'^h 
order may be enforced as if it were a decree made by a Civil Court [Section tt)8"D 
(3)]. After making such refund, (he trai^eror bewmes eligible fo exercise hia 
voting or other rights attached to. such shares or block of shares [SMtltm 
108D (4)]. 

Tim witUn which rcfhsal to be commuiacoici : The Centrsil Oovenuaent in 
.required to grant its approval under Section 108A (relating to (be propbaal for 
the oequisitlon of any ahares) and Section 108C (relating totraitafer ofahireittf 
foreign nompnaiet) within 60 days firom the 'date of the receipt of such request. 'V 
the eppliention ie not rejected witbia this time, then the Central Oovenmant tt 
deemed to have irinted approval Section 103B1. 

Prao/fy for contra^mion of Section 1084, JOSB or I08C Every pereon wM 
exercises tay votiag or other Tight in relitloo to any share acquired in cohtraventioa 
of the provliiODt of Section 108A, Section 108B, or Section idSC shell be punish* 
able with imprisonment for a term extending upto 5 yean acd shall also be liable to 
fine [Section 108F(1)]. If any company gives effect to any voting or other right 
exeroiaed in contravention of any of those Section! u aforesaid, then the eompany 
and every oflBoer of the company, who ie in default, ehall hr punishable with fine 
whidi may extend to Re. 3,000 or with impriionment for a term extanding np to 
3 years, or with both [Section 108F(2)]. 

According to Srotion 1080, the restrlcUone contemplated by Section 108A, 
108B, lose or i08D do not apply to transfer of shares of the following companies, 
namely, (a) any company in which not less than 31% of the ihaip capital is h^ 
by the Onitral Government; (b) ady corporation (nor being a company) estab* 
llihed by or under any Central Act; and public financial Institution specified by 
or under Section 4A. 

References in 'Sections 108A, 10SB, 108C and 108D to shares or ihare capital 
(astfaeeasc may be) shall be construed ns refereocei to shares or share capita! 
respectively, of a body corporate owning any undertaking to whid the ptovlsiona 
of Pact A of Chapter 111 of the MonopoUes and Restrictive Trade Practices Act, 
1969, apply, and any mfcrence in Seothms ^A, 108B and 108C to ‘'samemantie* 
menf* ahall be coMtrned u a nftranee to *4itnwmanagemedt'' ns defined in danse 

[RTF Act 190 (Section I08R asnmetaled by the 
m witli fhwi.a6-13<^. 


(tf Of SosttQB 2 of tbi M 





BiiMnliMlf ■ Ctapnj if tnato •f lutlr pill •kant: By Section 110. 
oenplKtiontotheeegiitnlioo hi!to bem»(kdtherIv the 
tnidSm. This ie in addition to iiMiitiooofthetfaMfer form. Wbcto it ia made by 

thetraMfi^andtheihanaMiitlatobe traneTened arc #(irf//#iid. tilt eompany 

BBitwiva notice oT the application npoBtbetraaarcfce. V the ttansfcice does not 
niN any et!ieGtioa*lo the propoMd tranafer within two weeka flom the dale ofthc 
leceiptof the notice, the company may refiitar thetraacrerifitaodeGide8,aad 
(■Mr tlw name of the tranaferee in itt Repiater or Membera aa if the application 
«ei ma ^f by the tranaferee himaelf. The notice it to be fivea by a legiatcied 
imiwaddteaard tothe tranferee atthe addren fivea on thetranafer form. The 
latter will be deemed to have been duly delivered after 41 honra from aeading of 
the letter. The proviaion ia intended to warn the tmaafluee about hia linbiiiQr 
far future calla on the aharea. 

Under Section 108(1), a company ahall not regiater a tranafer, iinlem along 
with the appiitiation for registration of tranafer, the proper iaatrament of tranafer, 
d^y eiecuted both by the transferer and the tranaferee, haa been delivered to the 
miHftiy together with the certificate or, if no certificate exiata, the letter of allot* 
Under Section 108(1 A), the transfer instrument has to be in the prescribed 
' fbrm. Before this form it signed by or on behalf of the tranaferor and before any 
entry ia made therein, it hat to be presented to the preteribed anthority, being a 
peraon already in the service of the Oovemment, who shall stamp or otherwiaa 
endnrie thereon the date, on which it ia so pretented. Thereafter, the said 
anmt'shall be executed by the truatferm'andthe transferee and oomphtadinnll 
other reapecta. Then it shall be delivered to the company. Where theahaieaare 
qpwted on or dealt in on a recognised stock exdiange, such form ahall be delivered 
to the company within 2 aumths Aom the date pat on the form by the prescribed 
anthority or before the Register of Members is closed, whichever is later; in any 
otharcsse, the delivery haa to be made within 2 months from the date pat on 
the farm ^ the prescribed authority. 

rower to lelbee leghtrallon and appeal agalaat reteal: Section 111 (1) 
provides that nothing in Sections 108, 109 and 110 ahall pngodioe any power of 
the company under its articles to retee to register the transfbr or transmission by 
operation of law of the right to any shares or interest of a member ia, or ^«bfn - 
tnasof the company. In this context, we shall consider a »—««8«»g case. 

Two imuca cameupfor decision in Rongpiir Tee Ltdt.MMoH 

iM Samoddv (1973) 43 Comp. Cat 38. First when can directors retee to 
ngbter the transfer of shares? It was held that since a member of the company 
has an nnfetlet^ right to transfer hU shares to another person, the diicetots 
could rrfuse his application for re^tratirm of the same only (fthe artides of 
aaaociatibn of the company empowered the Board of Directors to so refuse. That 
■i^say, a transferee under a valid trauste eqjoys the absolute right to be regia* 
tend, unless the comply has assuhied specific power under itt articlea to retee 
to ipgiter. It Is true that the Companies (Amendment) Act, 1963^ hu Introduced 
fhowords or otherwise*, but it has not thereby created apy 
potturtorthe contpaqr. Secondly when qpthe diacretiento letea «^g it r#iT 



bo exerciiMble Iv the diiectori • •hsiiu* .*. • 

«»f« n alMoluie dttection on the dimst^iS^iL** “ *be nrtkiM 

nmiiBd only on bona fide ironndi. T|i.t it J Wfirti^tion, it ii to he 

-^ IS 

•^”^'^0, -- 

iiriiliiii too iiMtk. of itaT^oTUSSiI^ " ““ '™*n» ml te 
|Btiinition of such tnnimiuion wu daliwend #« »fc ^ wtrament of tnuirnr or 
h.. the right of nppouu, the Theaggrieted^^ 

mmpany or a private company which UainblSJri company ja a pnbiie 

“* **"• *“*" **• 

^ transfer or transmission or to send » ot icc of it> nr *® miimar 

[SectiM 111 ( 3 )]. The^bove-nmntiwmlTo^ll.^^^^^ tb^ 

tte refusal to register a transfer or transnSSL JJll 2 "*^^ 0 ®veniinent agaiasi 
from the date of the raceipt of the noJiTS SL >^* 1 :““'" “«S? 

the failure Iqr the company within the period nmntiMllM' ** * hlhtott 

«^gister the transfer or transmission or*to^d^^r“ t 2 ) ei^^ 

•^e most be made within two months from the MB' r*? t*^“*al to ragistnrtht 
Sectionlll ( 2 ) [Section 111 ( 4 )]. The ISreferred toil 
«.tbe mmie by a petition mxompaiSd OovenJaS 

t^transmimion or transfer Shall be ngiste^ *“*«* eltlmrthlt 

be registered hyjt. If the Central Ooverameat « that it may not 

then the oomMnv ^ fevonrofthe rap'Sitlm 
within 10 daysfkxim the date of the*'re effect to ihiTdifnGtiaB 

pewing the aforementioned order, the cSral Oov^ WIbSS 
peny to disclore .he reason for its refuXlS^T^^^ 

If the company fails or refuses to discIorelS^ "^ •' tranamiS 

-;;^sr,r4 

». public If 

-QMBrt aAlialmmm 
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afoi«sa.donpajmemrothjparch*serorthepr.« pai^ by him 

other sum as the Central Government may determine to be reasonable compewj. 
tionforthe right in J! eircum^unce . i .he ca.c [Proviso to Section i 11 (8^ 

Forged Transfers : A forged lun^fer a nullity. It does not 
transferee concerned any title to the shares, if the 

transfer and removes the name of the real owner from the Register of Membm 
then the company is bound to restore the name of the realownwun the register 
as the holder of the shares and to pay him any dividends which he ought to have 
received (Barm v. North Staffordshire Railway Co. 3& Ch. D. 456. Petrie Insuranca 
Co. Ltd r. Wood A Co. Ltd. (1961) i\ Conip. Cas63.) 

Thus, if by forgery. A obtains a certificate of transfer of shares frona 
company and transfers the shares to a purahaser for value actiag in good faith, i.e., 
without the knowledge of the forgery, such purchaser does not get a good title to 
the shares so transferred, ber.iiise a forged transfer is a nullity and cannot be a 
source of a valid transfer of liilc. But the company shall be liable to compenaate 
the purchaser in so far as th% company had issued a certificate of tranafer and was 
therefore estopped from denying the liability accruing ftom ita own act. The 
innocent purchaser for value acting upon the faith of the certificate iasued hy tbe 
company could validly and reasonably aasume that the person named in the 
certificate as the owner of shares was really the owner of the shares represent^ 
by4ba certificate. [Balkis Consolidated Co. v. Tomktnson (1892) A.C. 1961). If un 
r«ult of the forged traoifer, the name of the true owner of sbaree it uken off the 
Register of Mcmberi, he can compel the company to reitoro his name to the 
register. He csif also claim any dividend which may not have been paid to him 
during the intervening period [Barton v. North Staffordshiro Si^ra}. Likewiie 
traas/bree mutt take care that he is not getting a certificate from the company on 
1 forged transfer, because in that case the transferee shall be liable to indemnify 
the company against the consequences of the damages which may have to be paid 
by the company to the true owner of the ahares {Sheffteld Corporottm p, Barclay 
190S) B.C. 392). The person who even without any negligence brings about a 
transfer is liable to indemnify the company against iu liability to the onwer of 
tharea whose name was taken off from the register as a result of the forged tranafer. 
[Sh^SMd Corporation v, Barclay Sqpra; Starkey v. Bank of Bnsland (1903) A. C 

l^anMissbtn of shares I lx takes place when shares are transferred under 
the operation of law,either on the death of the registered shareholder or on t is I'sing 
adjudged as insolvent. It also takes place where the holder is a compnay if it 
ffoci mto liquidation. Upon thrdeatb, the shares of the deceased vesiir. his 
eneston or administrators and the estate becomes l.'.ibie for calls if the shares are 
notihllypaidup. In the like manner.the official assignee or the receive, as the 
M »y be, is aho crtitled to be registered as a member in the place of the 
adjudged an insolvent [R.W. Key and Sons (1902)1 
lm.^4e7]. However, the executors or admiulstretors may decline to be rt g it t fi^ 

rtaioM. In that event the legal repiwenutives, by virtue 

•f SoBlioB lORi ihill be wttitM to traiurm the ahans of the dw ff aied iixeipectivd 



of whetlier thqr are partJy paid or fully paid. Similarly thd'o|fficial anigiiepjhai 
the statutory power to transfer the shards under Section 58 (1) of the President- 
Towns Insolvency Act. 

The distinction between transfer and transmission, thus is that the former is 
the effect of deliberate act of the member whereas the Utter is the resnit of 
operation of law on the death dr insolvent of a member. Again unlike a transihr,' 
in the case of the transmission of shares, an execution of any instrument of transfier 
is not required. Transmission is recorded by the company on the basis of evidence 
showing the entitlement of the transferee to the shares. No stamp duty is payable 
on transmission of shares, it being a part of the estate of the deceased which has 
already borne duty; nor does the company charge any fee for registering a 
transmission. 

Forfdtare and surrender of sharM: Forfeiture is the remedy forthe non¬ 
payment of calls or instalments of call of or other sums as premiums due in respect 
of shares. Such a power can be exercised only if the articles expressly so provide 
and the procedure laid down thereunder U strictly adhered to. The effect of the 
forfeiture of a member's shares is that he ceases to bs a member. If the shares are 
partly paid, then he is discharged from the liability qua shareholders to pay the 
balance of the amount due on the shares; (But the articles may reserve the liability 
in respect of sums already called up but not yet paid by him, in whidh case this 
creates new liability and he will be liable for these sums as an ordinary debtor 
and not as a shareholder.) Limitation begins to run from the date of forfei¬ 
ture. 


You have already noticed that a company can forfeit shares for non-payment 
of calls only if it has taken powers (most companies do so take) in thearticiei 
for the purpose. Further, in Nartsh Chandfa Sanygl v, Calcutta Stock Exehaiga 
Association Ltd. (1971) 41 Comp, Cos. 51 (S. C.), it has been held that forfei-. 
ture of shares for non-oompUance with any other engagement than to pay calU 
is also valid, provided the articles stipulate so. Nonetheless directors should exercise 
this power carefully, for in the case of any irregularity, the dispossessed share¬ 
holder may have the forfeiture annulled. The power of forfeiture is required to he 
exercised bona fide, in the interest of the company; it must not be collusive or 
fraudulent. 

The procedure tohefoilowed in this regard is laid down in Regi^tions 29 
30,31 and 34 of Table A of Schedule 1 to the Companies Act, 1956. These are 
outlined below : 


Q) If a member fails to pay unp call (or instalment of a call)on tbedayap 
pointed for payment thereof, the board may, at anytime thereafter, daring such time 
as any part of the call for inMalmeut remains unpaid, serve a notice on him leqnir 
ing payment of so modi of the call (or insMment) as Is unpaid together with any 
iatenit whioh may have aoeraed (Regalud<» '29). It may bo noted that a pri^ 
notice it* condition pseeedant 10 forfidtoceand even the a^htest defect in thenotioe 
wlil inenlidiiHe lfeeMPweidw|^j^te ^ i amw qf» 



(1965) 1 Comp. L. /. (S .C.)J. The notJce must disclose sufficient information ai to 

; 'Zlhl'rfow.id Mito miJ«: WnMOion• tatlier (ik*M i* 

than eipiry of 14 days from the date of service of the notice) on or before wbicb 
the payment required tqr the notice is to be made; and (b) state that if ^yment 
is not made on or before the date so mentioned, the shares in respect of which the 

caM was made wouid be liable to be forfeited. u rmm tli« 

Usuallyi along with the above-mentioned notice an extract is sent from the 

articles of association, showing the directors* power to forfeit ahwi. If Ae 
: reonirements of the notice are complied with, any share in reepcct of which 

umm been given, may at any time thereafter, before the payment required by the 
notice has been made, be forfeited by a resolution of the Board to the effect. 

A duly verified declaration in writing that the declarant is a director, 
the manager or the secretary of the company and that a share in the company has 
been duly forfeited on a date stated in the declaration shall be conclusive evidence 
of the fheta therein stated as against all persons claiming to be entitled to the 
shares. 

As regards surrender of shares both the Act and Table A are silent. The uti* 

' cles of companies, however, often empower the directors to accept the surrender 
of shares. Courts too recognise it on the principle (hat it relieves the directors of 
the necessity to go through the formality relating to forfeiture. Although sut* 
render and forfeitures have almost the same effect, yet they differ from each other. 
Surrender is effected with the assent of the shoreholder, whereas forfeiture is a 
proceeding in iov/tm (i.e., against a reluctant shareholder) [Treoar v, Whlie-^oork 
(1887) 12 App. Cos. 417)]. But a surrender of shares which are not fully paid can 
only accepted where forfeiture would be justified. [Belkrly and RanUuid and 
Harwoods Steamship Co. (1902) 2 Ch. 14). 

Where the company pays any consideration for the surrender of partly paid 
up shares, the surrender will be invalid, inasmuch as it will amount to purchase 
by the company of its own shares. Unless there are special circumstances, e g - , 
where the surrender is a part of compromiM, every surrender of shares, whether or 
not fully paid op. involves reduction of capital, which is unlawflil without the 
sanction of the Court. But if it does not result in the reduction of capital e.g., if 
the surrender is in exchange of other shares of the same nominal value, it has 
been held in a leading case that it can be accepted without leave of the Court but 
donbts'.have been cast on this decision by leading textrbook wrticn liha, Pelmu. 

Thus, it may rightly be said that surrender of shares in a company is a short, 
cut to forfbitnre. 

CapIlaUMtion ofPrept: itcan only be done if the articles of the company 
c^in provisions in regard thereto (Regulations 96 and 97 of Table A of Schedule 
I). It meant that profltt which otherwise are available for distribution among the 
Mher^ are not divided among them in cash, but the shareholders 


^J!9f9rve neeout can also be used for the 


paipoic oftening paM hnnna 
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AeoonUnf to the pfoviio to Sectton 205(3), Itis pemiHtl^lbreoaifmf lo 
otMteliwltipcofltoor mervetlbrtbepBfpoMfor iwtfagA^pUd^boBiuahuii 
ofptyingap any unonni Ibr the tinie heinf nap^onaiiy eham held by tin 
membets ofthe eompany. 

Theproeednreatlegtrds theisrae ofbonw thMee hat been laid downin 
^ Regnlatiwu 96 and 97 of Table A. Thiaia aa follom: 

A reiointion ia to be passed by the Board recording its decision to issM 
^ bonus shares. On the reeonunendatioas of Uw Board, the eompany is to lesohe ta 
the general meeting that: (a) it is desirable to capitalise a part of dke ■mayet for 
the time being standing to the credit of any of the company’s reserve acoounts, or 
to the credit of the profit and loss account, or otherwise available for distribntimi 
and (b) such sum bencooidingly set free for dUstribution in the specified manner 
amongst the members who would have been entitled thereto if distributed by way 
.of dividend and in the same proportions. 

The sum mentioned in the preceding paragraph must not be paid in * 
It must be applied (sntgect to the provision stated in paragraph immediately 
following) either ia or towards, Inrer alia, (a) paying up any amounts for tile time 
being unpaid on any shares held by such members respectively, (b) paying np in 
lUl uaiutted shares ofthe company to be allotted and distributed, endited ns IbBy 
paid up, among sueh member in the proportions aforesaid. 

A share premium account and a capital redemption reserve aeeount may 
only be applied in paying up unissued shares to be issued totbemesnbanoftte 
company u frilly paid bonus shares. 

The Board must give effect to the reeolution passed by the company (ai 
stated above) and make all approprIatioM and appHeations of the undivided profits 
resolved to be capitalised thereby, and all aiiutments and issue of ftiily paid slaues, 
if any, and generally do all acts and things required to give effect thereto. 

Under the Capital Issues Control Act, 1947, all companies are required to 
obtain the approval of the Controller of Capital Issues for issue of bonus shores. 
The detailed guidelines for the examination of such application ore indicaiedbaloir 
for the gnidanoe of such companies while seeking approval under the Capital Issues 
Control Act, 1947 




THE GUIDBUNISFOR ISSUE OF BONUS SHABES 
Under the Capitol Issuee (Control) Aot, 1947 all oompanieo reqniru the 
prior approval ofthe Central Oovernment through the Controller of Capital 
lunes for issue of bonus shares. Oovernment have reviewed the existing|g|iidailani 
in this regard and have decided to revise them in oertain respects, the rsvisad 
guiddinss are given below 

1. Thera should beaiprovision in the Aitides of Aasoeiatiosi of the eonwany 
forc^ttlisation of reserves etc. If not, the company ehodd piodnea a 
Resolntion passed at the Oeatnl Body molting provisions inthoArtidns of 

Stimus'tf the atttsntlbnd ona psild bp 
b RtoiiihiHita pnilnd mi' 


lit' tiw"lsim-ef 
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3. 


5. 

6 . 
7. 


Body Meetinjin wpert *«<» tUittat 

The co»i«u.y „ liSI^^C-lKillirrf CtpM 

for bonus issue before an ippwcaiOT -iimtknniSUtf* 

/»,1c0«««IBody*'■ • 

iI«,ic«,cordici^»bed«)md,««l.y«i—•mcii.Bom. 

issue tbould be indicMted. a ^ nMMMfcafIt Miflf A« 

TJic bonus issue is permitted to be made eut or lim mam mam me wo 

Kijuine profits Of share premium coltocted to cuh only. 

Reserves created by revaliutioa of ftted a n ttf i •» iU)t permitted to be 

capitaiised. .. . 

Development Rebate Reaerve/Inveataeat AUoveaee Kwgye to aomUeud 
as free reserve for the purpose of calcnletion of i t lM lWl leefifeni teil« 

The residual reserves after the propoied capitalisation ahonid beatlaaft 40 


per cent of the increased paid up capital. 

8. All contingent liabilities disclosed in the Andited Aoconot whidi have a 
bearing on the Net Profits, shall be taken into acce mt in the ca lcnletio n of the 
minimum residual reserves. 

9. 30 per cent of the average profits before tai of the oompanp for tlw previona 
three years should yield a rate of dividend on the eipnnded eapttal baae of 
the company at 10 per cent. 

10. Declat ation of bonus issue in lien of dividend is not iOoiied. 

11. The company may make a farther application for iarae of bemn aiuuee 
only after 36 months from the date ttf sanedon bf the Oovenaonl of ah 
earlier bonus issue, if any. 

12. Bonus issues are not permitted unlcM the portly paid shana if any — aie 
made fully paid up. 


13. No brnus issue will be permitted if theta to —f Hnf laasen to hdlavo 
that the company has defaulted in respect of the paynentof statotoiydiiea 
of the employees such as contribution of provident fhad, fratnity. bonnsB etc. 

14. Capital Reserves appearing in the Balance Shasta of the m F» rt trl f as a 

result of revaluation of assets or witheot aocmal of * ffb reeouem arid 
neither be allowed to ^ capitalised nor tm^ iglo jg tig eon^nl- 

ation of the residoal reserves of 40 per oent ft>r the pnrpoao of bonna toano. 

13. At any one time the total amoant pennittad to haoMiiaUaed Itar ksnoof 
Bonus Shares out of flree reserves shall not evaod the total aaonntofpaid 
up equity capital of the company. 

16. Applications for issue of bonus ahans shoaid ha Mda out nrif 
of the bonus announcement by the Board ofDiiaalon of the oonmaaf. 
n casei where thereto any default In tihepayaMUt of any teres loans onb* 
standing to any public financial iastitiitioiis, a no objodion knar from that 
institution in respect of the issue of hams shares Aodd ho fhnhhed hy fho 
companies rancerned with the bonns tasne tt**— 

All applications for bonus issue Aonld ho dgaedhy n Mraon not hihMr flio 

rank of Director/Secretary tofsther with ndertiledo oa Mbm ;«« 



bi mt fitptei^ m _wlemidy affirm 

ihattba IMaaMadabawan tnwtotbabem of my kaowledge and nothing Iwa 
hocn wJthlwM. 


'Sjgnatnn. 

Num in Capital ietten. 

Prindpai Officer of the Company. 

A oertifloateAom the Andltonof the company in the proforma as under 
ahall alio befomiihed 

**We have veriiled tha information furniahed by the company for issue of 
bonus shares and find the sacM as ootrect. We also certify that ere have received 
all the infonnaUoa required by naftw the verification. 

We hereby certify that the proposal contained in the application for the issue 
of bonus shares meets all thereqnireoientaof the bonus guidelines, including the 
guidelines contained in paragcaplis lAll and 13 in force issued by the Government 
in this regard aoeordingto the information ftimiShed tonsandto the best of our 
knowledge'*. 

Signature. 

Address. 


Place: 

Date: 


Fhrther, In respect ofthenon*iesidentialshareholden, it would be necessary 
for the company to obtain the permission of the Reserve Bank under the Foreign 
Ezdiange Regulation Act, 1973. 

The aforementioned resolotioa of the shareholders having been passed, the 
secretariat of the company la to prepare a list of the members entitled to bonus 
shares and plaee before tte Board cf Directors for allotment <whicb is like the 
ordinary allotment eseepC that it is not based upon application for shares). After 
the Board's sanction to tte allotment, the secretariat of the company sends letters 
of allotment to the allottem and also a eirenlar eiplaining how the allotment has 
been made. When the share certifleates are signed, sealed and ready for delivery, 

. a notice is to be sent to shareholders asking them to eachange the allotment letters 
'"for the new share eertllealm. 

Under Section 75(l)'c) when a oon^any having a share capital makes any 
allotment of bonne sham, it mist wUhte SO days thereafter file with the Registrar 
a retara stating the aumbw and nominal amount of such shares comprised in the 
allohaoat and tha names, addressm and oorapations of the allottees anda cop/of 
the’resolntion authorising the iasne of aadi'shares. 

Debsnlan: Under Section 2(12) debenture indudes debenture sto^ bonds 
and other sacnctties of tbeeompaay whether oontitating a ehargs on the assets of' 
the eompany ornot. Oabmtaiis areboo^,waned in edcneerledgement ofany 
iedehlidaate Oeaetilte hotrautr* thW are imnsd under the oompany's seal and 
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nu, . Mature ie a luHniiuat Midi if Mum “‘’“J’ 
MuTpouNe MMt twM »•»« ‘"' “”'1’ “ "“ »'’'■“*« 

ate of de/kaJt itt puyiag iotcreit. ..<1 

Let M once again recapitniate the Jistmction between a detentui* and 
debentuK atock. The former ia the dcscriptron of an instrument while ttelatw 
ji U |0 deacription of debt or sum secured by an instrument. Lord Lindley haa 
dewribed debenture stock as the “borrowed capital consolidated into one maaa for 


the sake of convenience". . . 

‘Pcfi Pocru’clause in a dcbeclurc means that all the debentures of the series 
an to be paid ratably. If, therefore. is insufficient ti> satisfy the whole 

debts secured by the sen s .'f delv,iti.f;, the amounts of debentures will abate 
proportionately. II ih,; vl.iuise is not made use of then the debentures rank in 
accordance with the date of issue and if they are all issued on the .same date they 
will be payable accoiding to their num-.'ticaloider. A company, however, cannot 
iuueanew series of debentures so as to rank part pa.vru with prior series unless 
the power to do so is expressly reserved and contained in the debenture deed of 
the previous series. 

In the event of the pari passu clause being included in the debentures, it is , 
enough if the following particulars are filed with Registrar within 30 days after 
the execution of the deed containing the charges or where there it no deed after 
the execution of any debentures of the scries : (i) the* total amount secured by the 
whole teriet; (ii) the dates of the resolutions authorising the issue of the series: 
(iiO the date of deed, if any, by which security is created ; and (iv) a general 
deacription of the property charged and the names of the trustees for debenture* 
holdere, if any, together with the deed containing the charge or a certified copy 
of the deed or if there is no deed, one of the debentures of the series (Section 128). 

Where more than one issue it made of debentures in the series, particulars of 
the date and the amount of eaoli iuue most be filed with the Registrar. An omission 
to do 10 will not affect the validity of the debentures issued. 

Drtee of eempaa^with ngard to issue of debeatirce: The company haa 
the nmednty ae it has in yhe cue of share certificates already discussed. 
j, ^^****®* of debentures: Beirer debentures are negotiable instruments and 

Ecoeeate transferable by delivery, free from any equities. A bona fide tranifene 
Jwwilue gets a good tide notwithstanding any defect in the title of the traneferor. 
MiHttfcr of f^gistered dobonturai tikes pltoe exactly in the tiine way at the 
ttUMArofshaieL 


M «-~** T*T "J' J Dwentures may be secured by a fixed charge 

" by agnation of both. A floating charge ie an eqal 
miet»af|e which ie aot« epeeifle ehaige cyi nny property oftheeoapaay. Thrn 
ooa pyy may, despite the ohnie. deni with toy ofihe aiuaie tntheoidtean 
***• ^ bwheu., “It li ofthceMOMedf nfw^nif Ihtf 




■Ml Mttt As^wdcrtekioi chirfed oeues to be • |oing cooceni or until the peiiM^,}’ 
ia»lM« e<kTonr the cbiife is created, intervenes. Hit right to intervene may, aif J. 
couiw, he satpended by agreement. Bat if there is no agreement for snspensioachie'.: 
BMy eieraitt his right whenever he pleases after default." 

On the other hanrl, a specific (fixed), charge is a charge which is expressed'.tie.. 
cover spedfle property lihe land, Milding, etc. Although the company ipstu^ v 
remains in possession of the propel, it can only deal with it subject to fM,. 
prior rights created by the charge. 

It is thus evident that a fioatiog charge is characteristically ambolatoity 
and shifting; it flows “with the property which is intended to affect until some 
event occurs or some act is done which causes it to settle and fasten on the subject 
of the charge within its reach and grup". But specific charge is a charge which 
fastens on to the property which is ascertained and definite or capable of being 
ascertained and made definite. 

The main characteristics of a floating charge as described in Jtr. YorksUn 
Woole<nnbtr's Atsodalion (1930) 2 Ch. 284 at 2BS are as follows: 

(a) It it a charge on a class of the company’s assets, present and future, that , 
clam being one which, in the ordinary course of the bnsineM, it changing from time j, 
to time. 

(b) Generally, it is contemplated that the company carry on its bnainesa ; 

in an ordinary way with such a dam of useu till some events occur on which the 
charge is to settle down on the property as then existing and the charge becomes 
fixed. The moment the charge crystallises, it becomes a fixed charge. It takes place 
when some event contemplated in the agreement creating the charge occurs. e.g,. 
debenture-holders enforcing their securities on a default being made by company < 
either in payment of interest or capital on the company being wound np. ^ i 

There are two major statutory limitations to the rights arising Out of floating ^ | 
charge. Firstly, a floating charge created within 12 months preceding the commence¬ 
ment of the winding up (whether compulsory or voluntary or subject to super- ■; 
vision), shall unless it is proved that company immediately after the creation of the 
charge was solvent, be invalid except up to the amount of any cash paid to the ! 
company at the time of, or subsequent to the creation of, and in consideration fimr ; 
the charge together with interest on that amount at 5% per annum or at any other > 
prescribed rate (Section S34). 

(N.B. You should note that although these provisions of Section 534 are | 
excluded from your syllabus nonethclesi you should read them by way of pafs- { 
ing reference.) Secondly, floating charge crystallizes, i.e., becomes fixed and eonse- J 
quently the security ceases to be a floating security (i) in the circumstances specified ; ( 
in the trust deed or in the debenture, upon which the charge is to become a fixed ! 
charge, i.e.. failure of the company to pay interest or to redeem the debentuesas j 
agreed; cessatton of business by the company ; (ii) if a receiver is appointed fortbe 


debenture holders either by the Court or by the debenturehoMers or thrir tmstew 
under power given by terms of ias(;^of debentures ; and OH) if theeempmgr in 
w!(Mttd .iii>eyen,lfUi«.a vduqttry wtoding nt fbC'tlw pwpose of rseoBimefien 






i- S'. ■ . ■ 









lW«Sertiool23of*liiAcl.iii«n «f«c«iwr h twohled ontt^ofIte 

drtwiliiwholdertieeuredbyllMtiBf cliMfe 

SlbrcOTfie ofwiDdim op. thfl wtadlofjViWtobep^ ta 

': priwity to all other debtt under Section 530.tha0 te paid nt of the 
.; ‘ iatheluiidiofthe receiver.in priority toaayelaia la loapoclof ^pnodpwof 
1' iniBieit to which the dehentureholden with floating ehiriB mu entitled. In other 
< • word!, prcfetential debts have priority over a debeatnreholder's floating chaigeM 
only in a winding up but also when a receiver is appointed In a debentnrhholdert 
! - action. Where the bebentorea are secured both by a floatiug charp and a flxri 
VdHtffe, inch priority is applicable to theasseto iub|ect*o “® 

charge remains unaflTected [AHihoHy Dlyutt Jokt ». Stnj Blum (19S8) AP. Btf]. 
The preferential payments referred to in S^oa 121 are to be made forthwith ont 
of the assets that come to thehaads of the receiver. If the reoeiver fhile to do eOt 
; he thereby renders him liable in tort. But if hie failnre to tmake the preftrential 
i; payment is the result of misguidance or indncement given by the debentniebolden* 

‘ he can claim indemnity from debmitureholders. Wat MMttet City Cornett v. 
Tirrdy(1936)2A.N.K.(2l)]. 

Special provisions tf to dobcntmM: (1) The issue of debentniea with 
voting rights is prescribed by Section 117 of the Act. It provides that no company 
^^ihail, after the commencement of the Act, iseae debratorea carrying votiiig 
’ights at any meeting of the company, whether generally or in the respect of 
(;)erticular classes of business. If voting rights were to be attached tothedeben- 
^ urea, the holders thereof will be placed in a much more advantageons position aa 
.-::oinpared to holden equity capital. It would be so because the debentureboldetu 
, Iready eqjoy adequate security u regards lepayawnt of the amount advanced 
‘. .'•y them. The right of vote, in addition, gives them the right to eurdse 
V. «ntroI over the management which might be detrimental to the general body of 
,:; 'harehoIders. But the provisions of this Section are applicable only to debentures 
(isued after the commeucement of the Act. Voting rights attached to debentnrea 
.lat were in existence before the commencement of the Act, are not affected. 

. (2) Any debentureholder or any member of the company is entitled to 

f *ve, on request, a copy of the trost*deed for securing say issue of debcDturea 
\ ithin 7 days from the date of the request, on payment ofone repeeif thetcuil> 
sed is printed and 37 paise if it Is not printed. The said trust-deed is also open 
y > inspection by any member or depentureboldw (Section 118). A company hu 
' ; reissue redeemed debentures in certain cases (Section 121). 

Debentures convertible into shares have been taken out of the pur*' 
of Section 81 [Section 81 (3) (b)J. 

BemcdicsefadebeatuKheUcr: If the debenture is nor aecureif by any moit* 
ge or charge, then its holder has altemative remedies either (0 to ane the 
mpany for the recovery of the money secured by the debenture and 
• decree against the company's property; or (ii) to present a petition 
the wiaiing up of tbs company • under Section 433 (e) on the groond of 
p^ I inability to pay its debts, bnt if the winding np is already in program, to 
:va in such winding up ths amount dan to him like any other unmenrad oreditor. 
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WiMi kOMm 1l» d rt witw ii memtd b]ra amlt*tior ackup^ Ot 
holder thtnorwko wUheeto reelliehii icen^Mid reooierthelliioacydDetoliiiB, 
awy neert to an or say of the fcdloi^ KBediee: 

(0 Ho aiay aue oo hit behalf and oa bdudf of other debeataidiolderB of 
the taaw chM to obtain payment to enforce hit Mcnrity by tale; 

00 He may appoint a taedver if the ootaditioni of the btoe to permit; 

(iU) He may apply to the Coort for elotore of the company’t right to redeem 
the debentoiet. But. ia nidi an action, ell d^ntoreboldeit of the 
oompeny, in contradittinetion to thote of a data, at well at the company 
thoiM to joined upartiet; 

Ov) He nmy, ia the capadty trf* a creditor, pieaent an application for 
windinf up for the principal and interett thereon; 

(▼) He may hate the property told to the tmitee if the debenture tmttdeed 
permitt the tale: 

(vO In cate of Gompany*t intolveacy. he may value or tealiie hit tecurity 
and prove for the balanoe of hit debt, if theieeurity ia iniuffleieot, or 
give np the accnrity and prove for the whole debt But he it prohibited 
ftom proving for interett which became due after winding up; alto be 
cannot get aach interett out of hit tecurity, when arriving at a balanoe 
for which he can prove in thewindiDgnp. 

Begbfration ef charge: The nitoMioB “diarge’* indndet a mortgage 
(Section 1S4). Certoin diarget created oo or aAer let April, 1914, on the tecnriQr 
of the oompany't property or undertaking unlett registered with the Registrar 
within 30 daytofthdr creation, are void againtt the liquidator or creditor or 
the company. The Regiatrar it, however, empowered to extend this period by 
7 dqn for anffldent eanse being ahown for the extention. 

. The following la a litt of tnch charget: (a) a charge to secure any issue 
of debenture; (b) a charge on uncalled share capital of the company; *'c) a 
charge on immovable pi op e ity , wherever situated or any' interest therein ; (d) a 
charge on book debts of the company; (e) a charge, not being a pledge, on any 
movable property of the company; (O a floating charge on the undertaking or 
^ any property of the company including stgck-in'trade; (g) a charge on calls made 
' bntaotpaid; (h) a charge onatlup or any share in a ship; (i) a diarge on 
goodirin, 'on a patient or a licence under a patent, on a trade-mark or on a 
copyright or a licence under a copyright. 

Where a company raised a loan from a bank by pledging its fixed deposit 
ceedptt without registering the pledge with Registrar of Companies, it was told 
that since fixed deposit recdptt were movable property and since the diarge 
was in the nature of a pledge of movaUet, it was exempted from r^stration 
(KtoaoksM bWlr r Regfstrar of Con^tu^ A.I.R, (1966) Mad 24): If moneys 
are advanced on **open credit** system andOm goods of the company are pledge 



with the btnkfacoiiridmtioB of low by*be 

tank omienti to the borrower withdrwiaf eiiyfooth, lo pM|cd with tho ^ ^ 
timiection would iinoont to ■ pledfe of the coodi Mid hot • utn ypothocwM. 
Even if the constructive possession of tte pledfre beak is mMntoioed. a table- 

qaeatpIediB of the senio goods even wUhontaotlee of pMie to the^pwy^ 

no preference over the bank. The mle of atoppa ^ *!>• 

priority of the pledge bsnk(^ieder Bank Ltd. f. Cwnra Bmik Ltd. 1961,21 Centp. 
Cat. 12). 

W ffMfa of nea rrilstrsflna: If any ^ the above*iBentioaed mortgages or 
dsrgsi is not registered; then the unregistered mortgage or charge shall be void 
Ogainst the liquidator and creditors of the company {lioHoIttUe BuUding Co, 
1915.1 CA. 643,662). The mortgage or charge, if of the t 5 P« »bove-mentioned, 
and every modigcation thereof has to be filed, with the Registrar for registration 
within 30 days after the date at which, it was created; the prescribed particulars 
of the mortgage or charge together with the instrument, if qny, creating the mort* 
gags or evidencing it or a verified copy [Rule 6 of the Companies (Central 
Ooveroment’s) Oeneril Rules and Forms] of such instrument, must be filed with 
the Registrar within 30 days after the creation of the charge or mortgage. It is 
however open to the Registrar to allow the particulars and instrument or copy to bo 
llad within 7 days next following the expiry of the period of 30 days if the company 
safiSfles the Registrar that it had sufficient caase for not filing the particulars and 
isstrament or eopy within the period of 30 days. Where there is a document, the 
time ruai not from the date of .igreemeut to advance money or the date at which 
the money is actually advanced, but the date at which document is_ executed 
(Cahmdfto Fire Proofing Co. Ltd. 1910, 2 CA. \'Bi, Capital and Counties Bank 1913 
' 2CA. 336). According to the view of the Company Law Board, if the instrument 
er copy of it is not filed with the Registrar within 30 days or the extended 
period of? days [as per the proviso to Section 12S(l),],''then the Registrar should 
net tske the document or record even on payment of additional fees provided in 
laclioa 611(2) unless the sanction of the Company Law Board is obtained under 
Seetion 141. 

Section 141(1) provides for the remedies available to the company for the 
failim on its part to register with the Registrar within prescribed time-limit, the 
particulars of the charge created by it on its immovable fproperty, together with 
doeumcnts creating it. The company may apply to the Company law Board and 
leek extension of time for filing of the particulars for registration. But before 
any order, the Company Law Board must be satisfied (aj that the aforesaide omis> 
stoi was araidental or due to inadvertence or dne to some other snflScient e wnyy or 
not of the nature to prejudice the position of creditors or shareholders of the 
CMpany • or (b) that it is just and equitable to grant relief on other grounds. Being 
the Company Law Board may, and on inch terms and oonditioH as 
Xpif dsnm init and eonvenient, direct that die time for the filing of the particnlais 
y fi b adh a T geibringis ts atienshaB be extended, or as the case may require, that tihe 



^ y‘, 

fM* ; The Coai]MBiei (Ameodneitt) Act. 1f74 aad —de <till ■iWMjpffiii: 
tkmln Section 141. Aceordinfly, forthfi ‘^Coort** whene«oriloea«ni1aSiri^ 
141, the words *‘CoiBpeny Lew Boud” hove been sahstitated. 8!Mond|y,Ma^ii 
snb section (1) of Section 141 shell effect eny order SMde by tteOMnt ofldsrii^ 
tioa 141 or.eny proeeedhit reletint to eay mettcr speeiSed fai that BmiIm vMl ; 
is pending befbn the Court et the conuneitoenient ofthe Oooipadcs (Amadaisall ^ 
Act, 1974. 

If the perticnlers of nortfsge or eherge are Sled with the Reghlntf of : 
Companies witfiin the time-limit allowed nnder the Companies Act, H is insmalsriel 
as to when the same are aotnally regiitmred by the Registrar. The nMitgifs or 
charge cannot be invalidated merely because of the delay by the Regislear ill' 
regiitering the particulars which. were Sled with him in time IBananu Rmft. 
limUedv. Bank qf Bihar 11.L.R 1^46 All 167). Though for want oftegistrarioo 
r^nirsd by Section 12S the mortgage or charge shall become void agaiaal the 
liquidator and creditor, the moneys payable by the company shall boeonm imma- 
diately payable and contract or obligation to pay the debt shall remain unaffsetad f 
The eiliMt of non registration is that the charge becomes void agidnst Hqnidiior \ 
and creditor, but the debt is good as a simple debt; dionSh the aeenri^ Ibr Sha i*' 
debt may not be valid, thedebt itself remains good as a simple debt(C ^ 

Om^amy v, Moos 27 Bomb, L.R 128S. Such a charge, howevsr. lomaias good 
ascharge u against the company as well. Further, in the event of the ohaiBe ; 
being void for non-registration, no right of Hen can be claimed on the do cum as ile 
of title, as they are only andllary to the charge and were deliversd poienonl lo tta , 
charge \ln Re. MoUon Ltd. (1868) Ok. 325 (1968), 33 Com/. Cm. 133). 

Though Seating charge on st(^-in-tmde requires reglstmtinn, ifitisnot 
repstered, the creditor who lawfully tabes possemion of the goods befMO the < 
winding up of the eompany is not affected by the absence of the raglstradeo 
IMetemtik Bank of India v. Chartefed Bank o/ India mi All B.R. 231). Thoag^ 
want of registraticn makes a charge which is required to ba regiitarud nadir > 
Section 12S void against liquidator ud creditors, yet the diarge remaihis good aa . 
a diargs as against the company. The eompany whose pcopertiei or goods me , 
diaigod cannot seek to repudiate the charge (or consider it good as a simplo 
only), because the only cooeequenoe of non-registratira under leelleo 125 is ttal 
the charge fails Us such aad is void againit'the Uquidator and medMoc. ffartion ' ; 
125 does not provide that the dkarge shall be void ngsium the oompany aim : 
MonMItkle BtdkBng Cds Case, 1915,1 Ck. 643; Asmgdtmaifa v. OcMlarS Raqr /; 
535: TUagnJan v. Official Uqaldaier 1915. 2 Mad. LJ. 295 1 Jfmyqppmw OMtMsr 
V. /yonaBtlnu {Madura) PHnde Ud. A,I.3L 1964 Mad. 134). 

Aa cqnitaUe mongsgs by deposit r^title deeds fUffuirm to ho.iaidrtinsd 
[Maneklal v. Saratpat 3^. Co. 29 Bom. C.R.253J. ' i ' | 
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f A 4ebentm» doei not require any r^rntion ^er Section IM 

;1i beeiniewch debenture is neither a mortfigc no* a charge, fixed or floa^, tat 
i'' it is a simple (unsecured) debt A mere lien does not require, regiatranoii 
(AM/ Warner Co. V. Simmons \9‘i6JUl E.R. 697). So al»> a neptivu lien doeu- 
■ K'. not require registration which applies to a charge which is created by an act^of 
U the parties (an act tit the taw) and not to a charge which comes in by operation 
I of the law (an act of the law). A charge by operation of the law also does not 
require registration (Hukmichand »• Pioneer Mills, A.I.R. 1927 Outfft 55). 

In the cate of mortgage or charge created outside India, the property 
i charged being outside India, the particulars of the mortpp or charge and the 
' instrument creating or evidencing the mortpge or a copy of such instrument 
shall be filed with the Registrar for registration. The filing must ta completed 
. ^ within 30 days after the date at which the instrument or copy would, in due course 
of post, and if despatched with due dilipnee be received in India. If the mort¬ 
gage or ebarp is created in India but the property is outside India then the instru¬ 
ment creating the charge or mortpge or a copy thereof in prescribed manner must 
.,,!)e filed with the Registrar within 30 days after the creation of the mortpp or 
|![;harp eveu though ftirther formalities or steps are required to complete the mort- 
; tap of the proprty which is outside India according to llaw of the land in which 
he properly is situated. 



Registratioa of cbaigcs and satisbeHoa : Registration of charges under 
lection 125 constitues a notice to whosoever acquires a future interest on the 
. ^'barged assets. The Registrar has to maintain in respect of each company a 
^ister of charges with a proper chronological index (Section 130 and 131). The 
. eitificate of registration which must be given by Registrar under his handle 
/ tadusive evidence of proper registration (Section 132). And a copy of hia 
^ificate must be endorsed by the company on every debenture or debenture st oc lr 
^ ^ficate (Section 133). 




■tv-. 


In case the appointment of a Receiver or managjer is made, the person who 
btains the order for such an appointment is bound to notify the Registrar about 
within 30 days of the passap of the order of such appointment, and the Regis- 
: er, on pyment of the prescribed fee, must enter in his register this appointment. 

tart^yment or ntisftetion of charp need not be go the 

; only Mtisfaction in fhll has -fo be reported within 30 days from the 
of such payment or satisfaction (Section 138). The Tiegistrar is empowered 
rake entries of satisfaction, even though not intimated by the company 
sMon 139). If the entry turns out to be incorrect, it cannot affect the charge- 
lights unless he was a consenting party to the making of the entry, 
ding to Section 140, the company will have to be ftirnished with a cony of 
ai>m,g| ofsatisfacUon. " 
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A rectification of the register of charges can also be made under the orders of :i 
a Court on the application of the company or any person ; interested fSectiou i 
141(1)1. i 

Omission to register particulars of chargM in the manner prescribed by the ^ 
Act is puniShaUe with fine which may extend up to Rs. 500 every dayduripf ; 
whidi the defhult continues (Section 142). 

Ragtaler of charges (Section 143): Every company is under anoUigathm to ; 
keep at its registered offlm a register of charges and enter therein all charges i^eei- > 
fically affecting property of the company and all fioating charges on the nndertahinf 
or any property of the company. In each such ease, the following particulars mntf | 
be entered namely—(0 asl^ description of the property charged, (ii) the amount 
of the charges and (iii) exeqit in the ease of securities to bearer, the names of tiw ; 
persons entitled to charges. Any officer of the company who kn^ngly omits or ; 
wilfully antiiorises or permits the omission of any such entry renden himself puni- . 
shable with fine extending up to Rs. 500. 

Rights eflns p ee ti on of "fnstnnncnt end coaqpany’a register of chargaa. During ■ 
office , hours, inspection by any creditor or member of the eompany is allowed ; 
without cb^ng any fee therefor. An inspection of the register of ehaigm la < 
permitted to an outsider on payment of a fee of one rupee for each inspection at the i 
registered office of the eompany. Oefanlt in allowing inspection is liable to n I 
penalty of fine which may extend up to Rs. : 0 and with further fine exendiag up to ; 
Rs. 20 for every day during which the default continues. The Court ^ may. also 
compel an immediate inspection of the copies of the register, as the case may be : 
(Section 144). 

SELF’lXAhllNATlON QUESnONS 

These questions ate intended to enable tha student to test his knowledge before 
proceeding to answer the test paper. Tim answers to these questions are not re- r 
quired to be written out or to be submitted for evaluation. Answers are given at ‘ 
theeuid. 

1. What is the significance of ‘prefoenoe sharea* to their holders? 

2. X Co. Ltd. wants to issue redeemable preference sharea. The artidm of 
the company are tilent on this point. Can it do so? 

3. The option to redeem the redeemablo preference shares lies with hoMets . 
thereof. Ooyon agree with this statement?. 

4. Can partly paid preference shares be redeemed? 

5. Shares cannot be redeemed Q) out of company’s profits uhidi would 
otherwise be availsUe for dividettds(ii) out of the proceeds of fresh isam 
ofshares. Whichisooneet? 

6. (a)Whati8theteehniealn8meforthercaerve.tobecreatednotrdemp- 
tion of p refernce shares 7 (b) what is the amount involved ? 
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7; b itdaelieo oTc^iital ItwfU 7 

t CooNTfitioo of ctpitd is oae of tlw AiadainenUl prioeipla oftheCom- 
ptnyUir-Whyi« to *0^ 

9. b the rathority of tbe articles neeemry for reduction of dwre capital 7 

10. What category of retolation is necessary for anthorising the oontemplated 
redaction of share capital 7 

11. How should the company proceed next to the pasiafe of the leqoiite 
lecolotion for redaction 7 

12. Can the creditors object to redaction even if they ore not hit by ledno* 
tion7 

13. When ore the creditors likely to be hit by the compaey'e oontem^ated 

* fcduetioo 7 

14. When does resolution for the reduction of share capital take eflbot 7 

' 15. What is the member's liability in respect of reduced aharei 7 

16. Section 79 specifies cirenmstancep hi which shares can be lawfblly iaaned 
at a discount. Is it necessary that all these specified eirenmstances most 
coexist for the vilidity of such an imne 7 

17. In case of Improper issue of shares at discount, are the directors bound to 
compensate the company 7 

II. Can shares be issued at different prefflinms 7 

19. Can shares at a premium be issued for consideration other than cash 7 

20. What is the significance of a shore certificate in so far .as the company is 
eoncemed? 

21. Section 94 allows a company to increase itt capital by imuing new shares. 
Can such new shares be offered to the public 7 

22. The soundness of A A Co. Ltd. prompted B to buy the mujority of the 
shares of the company from the open merhet. Immediately after the 
purchase of the shares by B, the directors of the company oifored rtfits 
shares in conformiu with the law .and duly allotted them to the eiisting 
members. Two shmholders .who bad sold shares to B filed a suit ■ g«tM* 
the scheme on two grounds: (i) that company not being in need of 
fbrther capital, its allotment was not bona Jide in the interest of the 
company, and (ii) diat about 275 sharm of the new imne were not in fact 
oflhred to the shareholders. It was mtablJdied that the company in fact 
needed the foods. In the dreumstaaces, eonidthe second oontenHonof 
the shareholders be nplwld 7 {fituaki Zam v. The Bombay IMe Auutanee 
Co. i<./.JI. 1950 5.C. 172). 

29. (a) Gan new sharm be oftred to outsiders in total disregard offoeeiia* 
tingahamholdetsl (b) How 7 



24 . Bu liw Ceotnl OotemiiMiit any power to coaveit Isto ihuie lay 
debentmei ieraed toor loentakea from,^ OoeetiuiieBt fay« coeipeay. 

25. Is variation of shareholder’s ripht pensissiUe where njeasorisiidnHi or 
articles emtain no provision in respect to snch variation? 

26. The holderi of S^ths of the issued shares of a partienlar ctess have 
consented to the variation in writing. Will the variation be permissible 7 

27. If a qweial resolmion sanctioning the variation has been passed at a 
separate meeting of the shareholders of a particular class, can the rigltti 
attaching to the dass be varied 7 

28. Suppose, the holders of at leaf 10% of the shares of concerned class 
do not consent , to or vote in Ihvonr of the resolution. Then what should 
they do? 

29. Is there any time-limit for the action as conceived by Q 28 ? 

30. A public company has the right to convert (i) its ftilly paid-up shares: 

31. For the pnrpose of share warrants, which of the two things are necessary 
(iO its partly paid-np share warrants. Which is true 7 

—auth^ty of the ^des or the approval of Central Oovernment 7 

32. How may the bearer of a share warrant transfer the shares comprised 
therein? 

33. Is registration of transfer with the company necessary 7 

34. Can a-private company assume power in its articles to issue share 
warrants? 

35. Will it be sufBcient legal compliance if the instrument of transfer of sbnie 
is eaecntcd only by the transfmr 7 

36. Is it necessary to specify the name, address and occupation of the trans¬ 
feree in the transfer-ds^ 7 

37. Does instrument of transfer need stamping 7 

38. The law requires the instrument of transfer to be delivered to the comp¬ 
any along With the certificate relating to the shares transferred. But if no 
snch certificate is in existence then what should the parties do 7 

39. Can the instrument of transfer be in any form 7 

40. Can the instrument be signed by the transferor or can any entry -be made 
in the instrument before it is presented to the prescribed authority 7 

41. Wnat is the prescribed authority required to do with the instrument? 

42. What is the neat step to be taken in this regard and by whom 7 

43. When is the instrument to be presented to the company (a)wheasliasea 
a» quoted on a recognised stodc exchange (b) whme ft is not so 
quoted 7 

44. When all the requirements relating to transfer are complied with whm 
should the company do 7 

45. Can registration of transfer of shares be refused the company on any 
ground 7 
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46. The notice of refusel muit be comonnicited to both the trunfieror nod 
the traniferee. Bat within whM period ? 

47, Whet is the remedy of the pertiea in cnee of refusnl 7 

48, Can the Central Government compel the company to tegaUx the 
transfer ? 

49. Can a company borrow on the aecnrity of iu leaerve capital 1 


Answer: 

1. First entiiiement to the receipt of dividends in preference M equity 
shaieholders when the company is a going concern and to the payinimt of the 
amount paid up on preference shares when it is in liquidation»2, No i 3« No « 
4. No : 5. Both incorrect; 6 (a) Capital Redemption Reserve Account; (b) Amount 
paid on redemption ; 7 No. except when lanctioned by the Court; 8. Capital 
being the only security on whicb the creditors rely, must not be allowed to be 
depleted except under genuine necessity; 9, Yes ; 10. Special resolution; 11. 
Apply to 'he Court by petition for its cenhiiaatioa order; 12. No { 13. When 
reduction diminishes sharehoiders" liability to pay uncalled capital or involves 
payment of any unpaid share capital to any shareholder; 14. On regiitration of 
the order and minutes of reduction; 15. To pay the difference between 
the amount deemed to have been paid on his shares and the nominal 
value of the reduced shaites; 16. Yes; 17. Yes to the extent of the amount 
of< discount; 18. Yes; 19. Yes. against ti^fer of property ; 20. Creates 
artoppel as to the title and payment: 21. No, to the existing equity shareholders; 
22. No.: 23. (a) Yes; (bj Either by a special resolution or by an ordinary 
laaolotion coupled with Ceutral Goverumeot approval ; 24. Yes, if necessary 
in public interest; 25. Yes, if such variation is not prohibited by terms of isaue of 
share: 26. No ; 27. Yes ; 28. Apply to the Court ; 29. Yes; daj's from 
the date of couseut or resolutioo; 30. (i) ; 31. Both ; 32. By simple 
delivery; 33. No ; 34. No ; 35. No ; 36, Yes ; 37. Yes ; 38. Letter of 
allotment to be sent; 39. No ; 40. No ; 41. To stamp or otherwise endorse on 
the instrument the date of presentation, 42. Execution, completion and present¬ 
ment to the company for registration by the transferor and the tranafeiee ; 43. 
(a) Either before the closure of register of members or within 2 months whichever 
is later ; (b) Within 2 months from the date of presentation to the prescribed 
authority ; 44. Re£i.ster the transfer and replace transferor’s name by **»“* of 
transferee in the Register of Members ; 45. Yes; 46. Within 2 months • 47 To 
appeal to the Central Government ; 48. Yes, if the refusal if found to be 
Uttsotifiable; 49. No. 
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meetings and proceedings 


f MMdM nd rtorffdlnii (Sections 165 to 197, 217 to 220,224, 225, 2Xi 
MI 256 *257 261 ,263 and 264); You will have observed from wlier » 

Paiirs on the’subject that all the powers as regards management of 
Seoompany vest in its shareholdm whpexpress their views and Msert their will by 
majority vote. The shareholders exercise powers at a general meeting. 


The company, being only a eonoeptual entity having a distinct legal existence 
separate from the shareholders, can act only through agents known as directors 
whose powers are defined in the articles of association which can be varied from 
time to time by the shareholders at a general meeting but not otherwise. The assent 
of a member of a company given individually or by a group of them is not equivalent 
to resolution passed at a general meeting. Members individually cannot take any 
action on behalf of the company. Mqori^-rule prevails and decisions are taken on 
the basis of votes of the majority of members cast at a duly constituted meeting 
[/brj v. Harbottle, 1843,2 Hare 461]. Likewise, the directors can exercise their 
powers only collectively and not individually. They must act at a Board meeting, 
except that certain matters can be decided by circulation of connected papers 
among the directors. It is thus evident that General Meetings and Board Meetings 
are the means of action of the company; decisions are taken at the meetings, but these 
are implemented by a person or body of persons appointed to manage the affairs of 
the company. 


These are different classes of meetings that a company registered under Act 
may hold. These are ; 1. Statutory Meeting. 2. Annual General Meeting, 3. 
Extraordinary General Meeting, 4. Separate meetings of different classes of 
shareholders, 5. Meeting called by the Court or the Central Government, 6. Meet* 
ing of Debentureholders, 7. Meeting of Creditors otherwise than in winding up. 


1. Statutory _ Meetings and Statutory Report ; Every public company 
limited by shares, or limited by a guarantee and having a share capital must hold 
a general meeting of the members of the company which shall be called the statu¬ 
tory meeting. It is to be convened after not less than one month but within six 
months from the date at which the company is entitled to commence business. 


N.B. S^nts nuty note that the statutory meeting is to be held only once in 
the life-time of the company and that private companies are not required to hold such 
a meeting. 


The statutory meeting is intended to afford an opportunity to the members 
to consider the pro^ss that the company may have made, as disclosed by the 
statutory re^ which is circulated in advance among the members and filed with the 
Registry. The n^bers are at liberty to discuss at the meeting any matter relating 
to the foriiMtion of tlm company or arising out of the statutory report. Directors 
are required to send this report to the members of the company at least 21 days 



btfttf ' ‘Bw tttflh itc|irtitli teiMiiilBd'liltf 

dMOMd l^liim tom 4iily fortortoS, If all tto awmbm cnlitoa to iHbma'indtoj^ 

agCMtOit* Ine eiaht H^culaia to be let out ia the itatMtoiy report ara iawwimliMJ 
in fob-MCtion (3) of Section 165. These are : (a) the numow of diares nllotted, 
distia^ishiog fully or partly paid up, otherwise than for cash and stating the extent 
to which the partly paid up shares have been paid and the consideration for which 
they have been allotted; (b) the total amount of cash received on account .of shares 
allotted ; (c) an abstract of receipts, and payments up to the date within 7 days of 
tiH.date of report, exhibiting under distinctive headings of the receipts the company 
vrom shares and debentures and other sourc^ the payments made thereout, and 
particulars concerning the balance remaining in hand, and an account or estimate 
of the preliminary expenses of the company, showing separately any commission or 
discount paid or to be paid on the issue or sale of shares or debentures; (d) the names 
addresses and occupations of the directors and the auditors, manager and secretary, 
if any, and any changn therein, if occurred, since the date of the company’s incor* 
poration; (e) the particulars of any contract or modifications thereof to be submitted 
to the meeting for its approval ; (f) the extent of the non-carrying of each 
underwriting contract together with the reason therefor ; (g) the arrears due on calls 
from every director and manager ; and (h) particulars of commission or brokerage 
paid or to be paid to any director or manager in connection with the issue or sale criT 
shares or debentures. 


The report aforesaid must be certified as correct by at least two directors, 
one of whom should be the managing director, if there be any. The auditors should 
also certify it to be correct insofar as the report relates to shares allotted by the 
company, cash received in respect thereof and receipts and payments (on revenue as 
well as on capital account) of the company. 

When the statutory meeting is held, the directors must cause a list of 
members and their shareholders to be product at the commencement of the meeting 
and it has to remain open and accessible to any member of the company during the 
continuance of the meeting. 

If the statutory meeting is not held, or the statutory report » not with 
the Registrar, a membw may petition to tto Court for the winding up of the com¬ 
pany. But the Court may, instead, order the meeting to be held or the report to be 
/l/ed [Section 444 (3)]. 


2. Annual General Meeting: Every company without any exception, must 
hold, in addition to other meetings a general meeting styled as Annual General 
' Vfeeting specified as such in the notices callii^ it, at intervals of time and in 
cordance with the provisions contained in Section 166. The first annual general 
meeting must be held within 18 months of tto date of incorporation and it shall not 
be necessary to hold any annual general meeting in tto year of its incorporation or 
the following year. Subsequent annual general meeting must be held every yearn 
but tto interval between any two annual general meetings must not be more than 13.- 
months. Tliis provision is intended to enable the company to make up its fiirst set 
of accounts for a longer period than what it widies to be its financial year m 





^there^jS^aStorS^flHt**aSuS“g^al meetinf. Tte^RBiisii^ 
^ ‘f* ?iSr^ni SSidAetime for the holding of the me^ng (excqjting the 

months. Any class of companies can ho 
election 166 by the Central Government. ApuUic 

rffitiOTPMid at one annual general mM^^ fix the time of ito subsequent 
A orivate company which is not a subsidiary of a public company 
S£ fix thTtSf and place of its aVnil general meeting by the articles and also bn 
a resolution agreed to by all the members. ^ j 


Students should note that the annual general meeting must be held during 
business hours, on a day that is not a public holiday and must be held at the 
registered office of the company or at some other place within the city, town or 
village in which the registered office of the company is situated. But if any day is 
declared by the Central Government to be pubhc holiday after the issue of the notice 
conveningsuchameeting.it shall not be demeed to be a public holiday in relation 
to the meeting [Section 2 (38)]. 


If a default is made in the holding of the annual general meeting, the 
Central Government, on the application of any member of the company, may call 
or direct the calling of a general meeting of the company and for this purpose, the 
Central Government is given wide powers in respect of calling, holding and conduc¬ 
ting the meeting (Section 167). The Act prescribes in respect of a daault a fine up 
to Rs. S.OOO or for its-continuance, up to Rs. 250 for every day of the default 
(Section 168). 


It is an offence under the Companies Act not to hold the annual general 
meeting within the prescribed time [Smedley v. Registrar of Companies (1919), l.K<B. 
971], A company may put forward the excuse that the annual general meeting could 
not be held, because the annual accounts of the company were not ready for being 
laid before the meeting. Such an excuse is legally unacceptable for such a failure 
is itself an offence {In re. E. Sombrero Ltd. 1958, 3 W. L. R. 349]. But such a 
default would not be punishable if the account boohs of the Company- were seized by 
the police, thereby rendering the directors unable to call the annual general meeting 
[In re. Asia Udyog Pvt. Limited 1961, 31 Comp. Cas. 260]. In view of this leg^ 
position, though the opening words of Section 220 indicate that the balance sheet 
and mofit and loss account required to be filed with the Registrar must be such as 
have been laid before the annual general meeting, the law does not exonerate the 
company or its directors from performing their statutory duty in filing the balance' 
sheet and profit and loss account within the stated time merely because no annual 
pneral meeting was held. Therefore, the company and its directors would be liable 
to pay penal^.for their failure to file the statements of the account with the Regis¬ 
trar even if the nnnual general meeting has not been held at which these would have 
^n laid [ffawc^dra & Sou Pvt. Ud. v. State 1966, 36 Comp. Cas. 585, DuM 

32 Comp. Cas. 1143, Sevaram Pansqri v Regis¬ 
trar of Con^anies (1964) 35 Comp. Cas. 31]. Failure to lay the statements of 
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SMdoo 210 (5) for failure to lay before the annnal teneral meeting fto b^noe sheet 
and jprofit ai^ lost aceount as required udder Section 210 (i) la reqiect of the 


year. 

{* '' 

Centra! Gavemment'e power v. Company Law Boarfe power regarding general 
The chief difference between the |>owers of the Central Government and 
vhose of a C.L.B. in respect of general meetings of a company lies in the fiict that the 
Cisatral Government's power is confined to the calling of the annual general meetinj 
and that the C.L.B. may call any general meeting but not the annual general meeting , 


Under Section 167, the Central Government is empowered to call, or direct 
the calling of a general meeting of the company, where any default hu been made 
in holding an annual general meeting. Where this general meeting is hdd, it is deemed 
to be an annual gene^ meeting of the company. Under section 186, the C.L.B. is 
empowered to order a meeting of the company to be called, held and conduct^ in 
such a manner as the C.L.B. thinks fit, if for any reason it is impracticable to call 
meeting of the company, other than its annual general meeting, in die twiinp«tf Jb 
which the meetings of ue company may be called or to hold or conduct meeting in 
the prescribed manner. 

The power of the Central Government is exeidsable only on the application 
of a member of the company, whereas the power of the C.L.B. under Section 186 is 
exercisable on its own motion or on the aj^lication of any director, or of any mem¬ 
ber who would be entitled to vote at the meeting. 

Both the Central Government and the CJLB. may, in this connection, givp 
such ancillary or consequential directions as to calling, holding and conducting of 
the meeting as they think expedient. 


The directions referred to in the preceding paragraph whether given by the 
Central Government, or as the case may be, by ^ C.LB., may include a direction 
that one member of the company present in person or by proxy shall be derated to 
constitute a meeting. 

3. Extraordlnaiy General Meeting: If there are any important matters 
requiring consideration ^ the shareholders before the next annual general meeting is 
due to take place, the directors and even members in some cases may call an extra* 
ordinary general meeting. The procedure that the members should follow in this 
regard (under Section 169) is discussed hereunder. 

A requisition for the calling of an extraordinary general meeting must be 
made by members holding not less than 1/lOth of the paid-up share capital carrying 
voting rights at the date of requisition, in the case of a company having a share 
capital, and in the case of a company having no share capital, Iw such number of 
membras as have not less than 1/lOth of the total voting power of all the men^^ 
having voting powers on the date. 

U 

The requisition must set out the matters for the consideration of which the 
meeting is befog called and must bo duly signed, by the requisitions, and dcjposited 
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SSit of the requisition, the requiiitionists ^ 
An tS m!£^g^tL three inontbB from the date of the 
£SSd7ari requisitioSists, in the case of a company towag a^« apmd. an 
Mlders of a majority in value of the paid-up share capital held by all of them, or 

SSSe ihohoTd not less than 1/lOth of such paid-up ^ «>«P“y “ 

daSof the requisition carries the right of voting or, (bjif the oomMny toano shan 
capital, the requisitionists must be sudias reprasrat not less Uien l/10th of^ 
voting power of all the members having at the said date a right to vote in regard 
that matter. 


The business to be transacted at the extraordinary general meeting will be 
spedal in all cases [See Section 173 (1) (b)]. It is to be noted that even at an extra¬ 
ordinary meeting both or^nary and sp^al resolutions can be passed. 

4. Procedure u regards holding of general meetlngB: Section 171 to 186 
contain provisions as regards the calling and conducting of general meetings of 
public companies and their subsidiaries which are private companies. You should 
read these generally and note the other matters described below. They also apply to 
non-subsidiary private companies unless otherwise specified therein or unless the 
articles of the companies otherwise provide. 

(a) length o/ Notke i A general meeting cannot ordinarily be called by giving 
less than 21 days’ notice in writing excluding the day of service of notice and the day 
ofthe meeting tSee Section 171 (1)]. The Delhi High Court held in Bharat Kumar 
Dilwalf V. Bharat Carbon and Ribbon Manufacturing Co. Ltd. and others {1973) 43 
Conv. Cos. 197] that the expression “not less than 21 days, notice” appearing in 
Section 171 of the Act implied a notice of 21 whole or dear days’ e.g., a period of 
21 days excluding the day from which it ran and the day on which the notice expir¬ 
ed. Part of the day, after the notice would be deemed to have been served, could not 
be added up to the part of the day immediately before the timing of the meeting so 
u to construe one day. Each of the 21 days must be a full or a clear day. Following 
tte Supreme Court’s interpretation ofthe expression “not less than one month” that 
^ first day and the last day ofthe month had to be excluded, the day of service of 
^ notice and the day of the meeting were excluded from the computation of 21 


with “***'II*’ ”»y be called by giving a shorter notice 

..ir^fK********-?^ * ™®™ber8 entitled to vote at the meeting and, in the cas^ 

rfnSdSS^StS'of’ if t?.***® of members holding not less than 95 per ceil' 

bas no share capital, not less than 96 per cent : 
rSecUon 171 (2)1. Note that aU members can sh^larly 

iwooiem. AccoKUag to Section I7I read with Section 170 It boUi down to thU that 
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vieir'of tbta poiittlon of kw, if tbe aitlclM of the fidvaie eompMof provide Air 7 diii^* 
nolioe in lieu of 21 davi. can a copy of the balance iheet. together wltti theptoflt 
and Ion account, auditor’s report, etc., be also seat to its members for considetation 
at tin annual general meeting along with notice of such meeting ? Does Section 219 
need any amwdment to bring it in conformity with Section 171 read with Section 
170? 


V. According to the proviso (c)to Section 219 (1), statements of account 
auditor’s report together with all necessary annexures or attachments can be sent 
to members lem than 21 days before the date of meeting only if so agreed to by 
all members entitled to attend and vote thereat. Seemingly, this provision is in 
conflict with that of Section 171 read vrith Section 170. But this conflict is perhaps 
not unintentional and irrational. The fonnalities prescribed by Section 171 and 
Section 219 are independent of one another: the copies of the documents referred 
to in Section 219 are to be despatched also to person other than those entitled to re* 
ceive the notice of the general meeting. Moreover, consideration of annual accounts, 
etc, cannot be treated as identical and Imnce at ^r with the consideration of otto 
business coming up before the shareholders. Therefore, the shardbolders must be 
given sufficient time to pursue the documents mentioned in Section 219. 


(b) Venue for general wettng i Section 172 (1) makes a mandatory pro* 
vision that every notice of meeting must specify the place and day and the hour of 
the meeting. Let us now visualise and consider a situation. Pursuant to a notice of 
a general meeting duly served on the members, some members appear at the scheduled 
place at the appointed day and time. To their abject sui]prise, uey find that premises 
of the meeting had been demolished by fire. They dicide to hold—and in fact they 
do hold—the meeting in the adjacent building on the same day and time. Can the 
meeting be deemed to be valid 7 The Act does not nuUce any specific provision to 
dralwith such an unusual situation. Nonetheless, we can try to tackle it by 
reference to the famous rule in Foss v. Harbottle was. The pre-eminently procedural 
character of the rule in Foss v. Harbottle was clearly expressed in the following re* 
statement of the rule by Jenkins L.J. in Edwards v. Haltwell (1950), 2 All E.R. 1064, 
1066 [and see Russell L. J. in Heyting v. Dvpont (1968) 1. fV,L.Jt. 843,8481). 

“The rule in Foss v. Harbottle, as I understand it, comes to no more than 
this. First, the proper plaintiff in an action in respect of a wrong alleged to be 
done to a company or association of persons is prtma facte the company or the asso* 
elation of persons itself. Secondly, where the allei^ wrong is a transanction wfaidh 
might be made binding on the company or association and on all its membenbya 
’ simple minority of the members, no individual member of the company is allowed 
to maintain an action in respect of that matter for the simple reason that: if a mere 
majority of the members of the company or association is in fhvour of what has been 
done, then cadtt questto" (i.e., the matter admits of no further argument). 


On the basis of this principle, when tbe different venue wu unanimotafy 
ngreedupon in the exigencies it the situation, tiie matter admits of no flirther 
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<i*har thaVthe'flnnuarjtenenJ meeting, or(iu> pjr mwjuucib 
tlw total voting power exercisable at the meeting thyi Ae annual graei^ 
meeting then there is no reason why the venue referred to in the 

above could not be Ranged on an unanimous agfMment of the members. Therefor^ 
the m eeting in question could be deemed to be vaUd. 


(c) Resolution requiring special notice : For certain pfurposes, the Act 
leguires a special notice, ix., 14 days, to be received by the company from a share* 
holderofhisintentiontomovetheresolution, either as an ordinary or ah a special 
resolution. After the receipt of the notice, the company must immediately issue a 
notice to the shareholders in this regard, not less than 7 days before the meeting 
either by serving it on them or through an advertisement in the newspaper having an 
appropriate circulation or in any other mode allowed by the articles (Section 190). 


The matters in respect of which special notice is required are : (1) for appo* 
bting a person as auditor at the aruual general meeting other than the retiring 
auditor for providing expressly that the retiring auditor shall not be re-appointed 
[Se^on 223 (1)]; (2) for removing a director before the expiry of the period of his 
office and appointing some one in the place of the director so removed [Section 284 
(2)]; and for appointing certain person who cannot be appointed in tte ordinary 
course as director provided for in Section 261 [Section 261 (2)]. 


Now suppose, at the annual general meeting of a company a resolution is 
proposed to be moved to the effect that the retiring auditors shall not be reappoint¬ 
ed. What would be the duty of tlu company and the rig ht of the auditor m the 
ciicumstances ? From the law discussed above, the duty of the company may be 
summed up as follows: 


(i) Qn the receipt of the 14 days’ spedal notice, the oampany must forthwith 
send a copy thereof to the retiring auditor [Section 225 (2)]. 

00 Where the retiring auditor nalces a written representation, not exceeding" 
a reasonable length, to the company and requests the company to notify such repre* 
saltation to the members, the company is bound to state in any notice of the 
resMUtion given to the members, the fact of the representation having been made and'* "4 
send a cow m the representation to every member to whom notice of the meeting ' 
is sMt-^hether before or after a receipt of the representation by the company. 
Morlyv er, the company is bound by this duty if the representation has not been 
ncenm tro late. If the representation has been reca'ved too late, the company will 
rf^s duty. But in such a case, the auditor may (without prejudice to 
htt^ to be heard orally) require that the representation shaU be read out at the 


iifii^,xm.thiiaf!|tOc«tioa «fthe oatQpuv.or any (^thw <^c^jpen^>ili|ltdb»" 
right it being tbuiM to Mcnre needleii pubbciM for a deflinurtoqr anttcTt AeCorijt 
guy orw that the repreecnUtion may not be citcalerind or rehd onL The Cdnt 
may further order that the company's costi on such an applicatiMi draidd be paidl 
to tto auditor, in whole or any part even thon^ he is not a parly to tto appUmdifla 
[Sectioa 225 (3)]. 


The rights of the auditor in this context are as follows: 

(!) It follows from paragraph (ii) above that the auditors has the right to 
make r^resentation to the company a^ to request it to notify it to die monbers. 

(2) The auditor has also the right to be heard orally at the meeting of the 
shareholders. 

(3) Where a copy of the representation has not been deqpatched as aforesaid 
because it was received too late or because of the company’s default, the auditor may 
without prejudice to his right to be heard orally, require that the r^resentation be 
read out at the meeting. 

(d) Contents and manner of service of notice ’. Section 172 deals with the 
contents and manner of service of a notice and the persons on which it is to be 
served. Every notice of a meeting of a company must specify the place, date and 
hour of the meeting ; also it should contain a statement of business to be tranncted 
thereat. This statement of business is known as the Agenda. The aforesaid notice 
most be given to every member of the company, to person entitled to shares in coase* 
quence of death or insolvency of a member and also to the auditors of the company 
^nly in the case of annual general meeting). 

The notice may be served personally or sent through post to the registered 
address of the members and. in the absence of any repster^ oflke in India, to bo 
addressed, if there be any, within India furnished by .him to the compuyfortto 
purpose of serving notice to him. Service through pon shall be deemed to have been 
effected by correctly addressing, preparing and posting the notice. If, however, si 
member wants the notice to be urved on him under a certificate or to register^ 
post with or without Acknowledgement Due and has deposited money ^th the cons- 
pany to defray the incidental expenditure therefor, the notice must be served 
accordin^y ; otherwise service will not be deemed to have been effected. Service on 
the joint holders may be made by serving it on the one whose name appears first 
in the register of members. Service of notice shall be deemed to have bera effected 
in the case of notice enf a meeting on the expiry of 48 hours since the posting of tto 
same. Whmi a notice is advertised in a newspaper drculatiiv in the neighbourhood 
of the registered oflSce of the company, it is regarded as having been served on the 
day on which the advertisement appears, on every members having no registered 
address in India and who has not suppli^ to the company an address within India 
for giving notice to him. Note that S^on S3 allies to all documents and not mens- 
ly to service of notice of meetings (Section S3). 
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It thould be noted that an improper or insufficient notice, iu well« abs^ 

ofnotic?iv effSS?!S^ I'JSrtS 

the mSig ineffective [See Boschoek Proprietary Compmy v. P^e (/^) 1 €h l« 
BaUuv. Oriental Telephone Company {1915) I Ch. 503]. But 
to give notice docs not invalidate proceeding at meeting [S^tion (3). FmhCT, tf 
a notice ofa meeting is published as a newspaper advertisement, the statemmt rf 
material fads, referred (o in Section 173, need not to be annexed, but the fact that 
the statement shall be forwarded must be mentioned. 

A nntice must cleariv sneciiV the business which is to be transacted at the ^ 
m«Mnlto S ulfS MS i oUiemise Ike notice would be tad. It thould 
make a full and fiankdiicloiuretollte ttare^dOT rf tta dn wki^ t^ *dilid 

be to vote [Tiessen v. Henderson (1889)1 Ch. 861 ; NarayanUU Bansilal v. 

Manekji Patel Mfg. Company. 93, Bom. L.R. 556]. 


(e) Special and Ordinary Business : In the case of an annual general meeting 
the items of business relating to : (i) the consideration of the accounts, balance sheet 
and the reports of the Board of Directors and auditors ; (ii] the declaration of a 
dividend ; (iii] the appointment of directors in the place of those retiring, and (iv) the 
appointment of and fixation of the remuneration of the auditors, are regarded as 
ordinary business. All businesses, other than those under (i) to (iv> transacted at the 
meeting are deemed to be special. In the case of any other meeting, all business shall 
be deemed special. By implication, therefore, all business transacted at an extraor- 
odinary general meeting are special. 

Where the business to be transacted at the meeting is considered as special, an 
explanatory statement must be annexed to the notice convening the meeting setting 
out ail material facts concerning such each item of business, nature of the concern 
or interest, if any, of eveiy director, and the manager (Section 173]. Where the 
special business relates to any other company the extent of shareholding interest of 
every director, etc. is necessary, to be disclosed only if the shaieholding interest is 
not less than 20 % of the paid-up capital of that other company. (Students should not 
confuse ‘special business’ with ‘special resolution’). 


If the notice convening the meeting (whereat special business will be transac¬ 
ted) does not state the nature of the special business, the meeting would be deemed 
to have been ronvened irregularly. Consequently, that special business cannot be 
dealt with at the meeting. Where the notice convening an extraordinary general 
meeting had furnished insufficient particulars as to the special business to be trans¬ 
acted thereat, and the member passed a resolution at the meeting, the directors were 
KstrainM by the Court’s injection from acting on that resolution. 1 his was because 
the insufficient particulars furnished prevented the members from prenarina their 
mad prior to the meeting so that they could exercise their judgment at the mee ting 

■baieholders so that thqy can exercise intelligent jud£eiS" ^ 
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'Wboleb^ of uumbmi wlxo luiv« wtyaitly attendsd the meeUaii vJiMitfint be pire* 
Mot to make the proceeding at a meeting valid. Unkn the«rtiG]ei p^de foe. a 
large number, five members, personally present in the case of a public oompsay 
(other than a public company which has become such by virtue df section A3 A) aim 
two in the case of any other company from the quorm for a general meeting (Section 
174). The provision is calculated to remove, a practical diflkuky in respect of 
Section 43A public companies which may have less than 5 members. Therefore, two 
' members in these cases will be sufBcient. 

In the case of meeting of a special class of shareholders, Annexure B to the 
companies (Central Government’s) Rules, 1956, applies and fixes the quorum at five 
members of that class present either in person or by proxy in the case of public ' 
companies, and two members in the case of a private company. In the case of 
meeting of debentureholders or any dass of debentureholders, the quorum' is 
uniform, i.e., five debentureholders, personally present. 

The meeting cannot proceed with business in the absence of a quorum. Unless 
the articles of the company provide otherwise, if within half-«n-hour from the time 
appointed for holding the meeting of the company, a quorum is not present then the 
meeting shall be dissolved, ^if it has been called upon by the requisition of members. 
In any other case, the meeting shall be adjourned to the same day in the next wei^ 
at the same time and place, or to such other day and such other time and place as the 
Board may determine. If at such an acUourned meeting a quorum is not present 
within half-an-hour from the time appointed for the meeting, the member present 
shall constitute the quorum (Section 174). In the context of S^on 175, let us now 
grapple with some practical problems. Suppose, the articles of X ft Co. Ltd. provide 
thus, *Tn the event of the quorum being not present within half-an>hour from the 
time scheduled for the annual general meeting, the meeting shall stand dissolved” 
and then quorum is not formed within balf-an-hour from the time fixed therefor. 

(a) In the circumstance, what fbrther steps are necessary to hold the annual 
general meeting ? By implication of Section 174 (2), if the articles of the company 
otherwise provide, the meeting cannot be adjourned to the same day at the next week, 
at die tame time and place or to such other day and at such other time and place as 
the Board determines. To resolve this impasse, till any jucUcial ruling is given, the 
annual general meeting should be called anew in the circumstances the ahove- 
mention^ cate. 

(b) Now, if it it to be convened afresh as opined above, will a fresh 
resolution of the Board be needed ? Since a resolution is taken at a Board meeting, 
fixing the date of the annual general meeting and since the annual general meeting 
will have to be convened afresh in the circumstances of the case; it seems that a fresh 
resolution of the Board fixing the date of the new annual genoal meeting would be 
required. 

(c) What will be the position of the retiring directors—will they cease to be 
directors from the date at which the general meeting could not he held for want of 
qnommandooniequaitly stood dissolved aspertheartkksasafiMusaidor wiU^ 




««.«ndi«cforttiH date of the ftwh aannal gea^aeetiBg wm 
m^uent to tte first one? If the ne«ty convened annual feneral neetuif tagm 
well within the statutoiy period, then the rotational directors iMty remain m 
till the date of the second meeting so held. If, however, the meeting u calM on the 
last day of the statutorily prescribed period and ^e meeting wuld not te held fw 
Sitof quorum and a fresh annual genend i^bng « convey “ 

^tional directors might be allowed to retain their office tiU the date of the second 
Bi ffting with the prior permission of the Registrar of Companies. 


The quorum for a meeting of the Board of ^Directors of a company is one* 
thiid of its total strength (any fractioned contained in that one-third being rounded 
oflTas one), or two directon, whichever is higher. Any interested director will 
not count for quorum. If at any time the number of interested director exceeds 
or is equal to two-thirds of the total strength, the number of ihe remaining 
directors, i.e., the number of the directors who are not interested, present at the 
meeting, provided their number is not less than two, shall constitute the quorum 
during such time (Section 287). In the absence of the quorum, the meeting cannot 
be held : it stands adjourned, unless the articles otherwise provide, to the same day 
In the next week at the same time and the same place, or if that day is public holiday, 
then to the next succeeding working day at the same time and place (Section 288); 
the provision of Section 283 (in the matter of Board meetings being field at least 
once in every three calendar months) is not deemed to have been contravened merely 
because the meeting, otherwise lawfully convened, could not be held for want of a 
quorum. 


Before we conclude our discussion on quorum, we should consider a little 
intricate problem. Suppose, the same person is attending a general meeting of a 
Gompatiy both as a proxy for some one and as a representative of another company 
which is a member of the company, would he be counted as one person or two per¬ 
sons for the purpose of quorum ? You have noticed above that under Section 174, 
the quorum for a cominny meet must be. constituted by members alone (4 or 2 in 
the case of public or iwivate company respectively). By (implication of Section 176 
which we shall discuss in detail later on a proxy appointed by a member of a com- 
Mny is not a inember himself. A person duly appointed under S^on 187 (wbi^ 
also we shall discuss later on) as the representative of the body corporate, which is a 
member, shall be entitled to exercise the same rights and powers (including the right 
to vote by member of the conpany. It, therefore, follows that the rqiresentative is 
a member personally present for the purpose of quorum and voting by show of hands 
and IS not merely in the position of a proxy appointed by a shareholder. He w»ll 
nave me right to s^k, unlike the proxy. But as a proxy he cannot be treated as a 
mmber present. Therefore, person in question would be counted as one person for 


bv ■ ‘’/aJUr demand a poll ; Vote is taken in the first instance 

member has one vote. The shareholders 
pffMDt St tbe mcebng indicstc tbsit viowi by raising their hsiulsa As voting by a 



Before or Ml the dedantion the result of the votinioi any teiolntloahf 
a show of hands, the diairmao may order suo moto that a poll be taken hot when 
a demand for poll has been made, he must do so. The dmnaiid to te valid must ho 
ma^ (a) in the case of the public company by''i4 least five memoers having thal 
right to vote and present in the person or Iqr proxy ;(b) in the case of a priviifo 
company, by one member having the ri^t to vote, present in person or by pioxy» if 
not more than 7 persons are personally present and by tiro members, if mote tfaui 
seven persons are personally present :(c) by any member or members present ia 
person or by proxy and having at least 1/lOtfi of the total voting power in respect 
of the resolution: (d) by member or members holding shares conferring a voting 
right, being shares on which an aggregate sura has bMn paid up which is not less 
than 1/lOA of the total sum paid up on all the shares conferring that right (Sectiott 
179). 


Note that by implication of the proviso (c) to Section 176 (1), a proxy can, if 
the articles so provide, vote even on a show of hands. 

(g) Proxies: A proxy is an instrument in writing executed hy a shareholder 
authorising another person to attend a meeting and to vote thereat on his behalf and 
in his absence. The term sometimes is also applied to the person so appointed. 

Section 176 gives every shareholder, who is entitled to attend and vote, a 
statutory right to appoint another person as his proxy to attend and vote for. him. 
But the proxy so appointed has no right of audience, / e., he cannot speak. The 
proxy may demand or join in demanding a poll but (unless the articles otherwise 
provide) may vote only on a poll. In every notice convening a meeting of a con^* 
pany which has a share capital or the articles of which provide for voting by proxy, 
there must be included with reasonable prominancea statement thatamemteria 
entitled to appoint a proxy and thus a proxy need not be a member. Any provision 
in the articles requiring the instrument appointing a proxy to be lod^ with 
the company more than 48 hours before a meeting in case of public companies and 
their subsidiaries which are private companies shall have effect as if 48 hours had been 
specified therein. No invitation can be issued by the company at its expense to 
appoint specified persons as proxies, ftit list of persons willing to act as proxies, can 
be sent to all members. 

It has.alrmdy been observed that a proxy cannot speak at the meeting. But 
can he express his veiws in writing or through any other vehicle. The answer to 
this question is definitely in the negative. This is because if he is so allowed, a door 
might be open for the preparation of the. miKhief that Section 176 has been designed 
to guard a^inst, by denying him the right of audience. A proxy is not a membM or- 
a shareholder; he is simply an outsider. If proxies are allowed, the ri^t of audience 
or are otherwise allowed to interrupt a company meeting, many members nuy 
appoint and brief professional persons as proxies. In that event tlm proceedings at 
the meeting may be undesirably prolonged. To eschew such a situation a proxy 
cannot also express his views in writing because it would be tantamount to speech, 



Yoo haw noticed tbat theiovact ofScctKm 17dp) '^ J* 

orohibittdfrom providing in its articles a longer period ^n 46 how from 
K mwtingfoV depositing proxies. By implication therefore, the wmpany can 
Provide for a Ihorier period than 48 hours without any restriction whotsower. Now 
fhe qSes ion arises as to whether a proxy can be lodged before an adjourned ^e mg 
if it was not lodged 48 hours before the original meeting. According to ArUde 61 of 
Table A, an instrument appointing a proxy may be deposited 48 hours ^ore an 
“adjourned meeting at which the person named in the instrument proposes to vote. 
Therefore ifthearticlcsofcompaiiy include Article 61 or any other similar^ovision 
then the proxy may be lodged even before the adjourned meeting. But if they do 
not so include, then of course the ruling in Larcn v. Thompson (1917 2 Ch. 261 will 
come to prevail. According to this ruling, a proxy cannot be deposited 48 hours 
before an a-.ijourned meeting, since adjournment is just a continuation of the original 
meeting; it ought to be lodged within the stipulated ttme before the original meeting. 


Representations of corporations at meetings of companies and creditors : 
According to Section 187. a company, if it is a member of another company, may, 
by a resolution of its Board of Oireetors or other governing body, authorise such 
person a.s it thinks fit to act as its representative at any meeting of the company or at 
any meeting of any class of members of the oimpany. The person so authorised is 
entitled to exercise the same rights and powers (including the right to vote by proxy) 
on behalf of the company which he represents as that company could exercise if it 
were an individual member of the company. These very rules will govern a case 
whether the company is a creditor (including a holder of debenture) of another 
company. 


Representation of the President and Governors in meetings of companies to 
which they arc members : The President of India or the Government of a State, if 
he is member of a company, may appoint such person as he thinks fit to set as his 
representative at any meeting of the company or at any meeting of any class of 
members of the company. Such appointee shall be deemed to be a member of such 
a company atid he shall be entitled to exercise the same rights and powers (including 
the rights to vote by proxy) as the President, or as the case may be, the Governor 
could exercise as a member of the company (Section 187-A). 


Declaration by persons not holding beneficial interest in any share : Despite 
anything contained in Section 150, Section 153-B or Section 187-B, a person, whose 
name is entered, at the commencement of the Companies (Amendment) Act of 1974, 
or at any time thereafter, in the register of members of a company as the holder of a 
share in that company but who does not hold a beneficial interest in such share then 
be must, within such time and-in such form as may be prescribed, make a declaration 
to the company specifying the name and other particulars of the person who holds 
the beneficial intcresi in such share [Section 187-C (1)] as introduced by the Com- 
panjes (AiDendineQt Act, ] 974.) 


A person who holds a beneficial interest in a share or class of shares of a 
company must make a declaration to the company. This declaration is to be made 
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Aet, 1975, or 30 day* after his beeomiog audttMaeftdal pupaf* wlttelaoer is 
later. The deqlaratioa must specify the aature cf his intenst, ^articnlars of tlur 
person in whose name the sharas stand registered in the books of the company and 
sud other particnlars as may be prescribed [Section 187-C (2)]. Whenever dhere is 
a diange in the beneficial interest in such shares, the beneficial owner must, within 
6^ days from the date of such change, make a declaration to the company in such 
form and containing such particulars as may be prescribed [Section 187>C(3)]. 


Within 30 days from the date of the receipt of any of the declarations meiH 
tioned above, the company must make a note of it in its register of members and file 
a return with the Registrar in the prescribed form in respect of such declaration. 
This requirement shall have to be complied with irrespective of anytlung contained 
in Section 1S3 [Section 187-C (4)]. 


If the person who is required to make the said declaration fails to do sp 
without any reasonable excuse, be shall be punishable with fine extending to Rs. 
1, 00 for every day during which the failure continues. If the company fails to 
comply with the provisions of Section 187-C, then the company and every officer 
thereof who is in default, shall be liable to the same punishment as aforesaid 
[Section 187-C (5)]. 


Any charjge, promissory note or any other collateral agreement created, exe¬ 
cuted or entered into in relation to any share by the ostensible owner thereof, or 
any hypothecation by the ostensible owner of any share, in respect of which a- decla¬ 
ration is required to be made under the foregoing provisions of this Section, bqt not 
so declared, shall not be enforceable by beneficial owner or any person claiming 
through him. [Section 187-C (6)]. 


Nothing in Section 187-C shall be deemed to prejudice the obligation of a 
company to pay dividend in accordance with the provisions of Section 206 and the 
obligation shall, on such payment, stand discharged [Section 187-C(7)]. 

It will have been observed from the foregoing exposition of law that it has 
been made obligatory tliat all betuuni holdings of share in existence at the commence¬ 
ment of the Companies (Amendment) Act of 1974 must be declared both by the 
benamidar and by the beneficial owner. Likewise, all beneficial interest in shares in 
future is also to be declared. 


Investigation of beneficial ownership of shares in certain cases: The Central 
Government may appoint one or more inspectors to investigate and report as to 
whether the provisions of Section 187-C have been complied with. On such appoint¬ 
ment, the provisions of Section 247 shall apply to such investigation as if it were an 
investigation ordered under that Section [Action 187-D, as introduced by the Com¬ 
panies (Amendment) Act of 1974]. 
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17 21 31, 81 (lA). A (3), 99, 100, 145, 149(2A), 208, 237, 261, 309 (1) A (4), 3J4, 
370 , 370A, 375 , 433, 484 and 550 and the articles may further make provisions in 
this regard. 


7. Cbrcalatloa of neiiiben* resohitlms and atateneate : Students should 
carefully note the circumstances in which the members can make use of the adminis* 
trative machinery of a company introducing resolutions for consideration at any 
annual general meeting or for circulation statements in regard to any resolution or be 
proposed at any extraordinary general meeting or business to be dMlt with at that 
meeting. Such circumstances arc stated below : 

The company on the receipt of the uvitten requisition by : (i) such number 
of members as represents not less than l/ 20 th of the total voting power of all members 
havingatthedateoftherequisition, the right to vote on the resolution o'r business 
to which the requisition relates ; or (ii) not less than 100 members holding shares 
on which there has been paid up as an aggregate sum of not less than Rs. 1 lakh in 
all and having a right to vote, must (a) give to members entitled to have notice of 
meeting sent to them, the notice of any resolution which may properly be moved 
and which is intended to be moved at that meeting ; and (b) circulate to members 
who are entitled to have notice of any general meeting, any statement » not more 
than 100 words in regard to the proposed resolution or the business to oe dealt with 
at the meeting. 

The expenditure in this regard must be borne by the requisitions and paid- 
to the company. The company is not bound to give notice of any resolution or 
to circulate any statement unless (a) a copy of the requisition signed by the requisi* 
tionists IS deposited at the registered office of the company-^ i) in the case of a 
reipiisition ^uiring notice of a resolution, not less than 6 weeks before the meeting; 
and (ii) ‘It the case of any other requisition, not less than 2 weeks before the meet¬ 
ing; and (b) a sum reasonably sufficient to meet the company’s expenses has been 
deposited along with the requisition. 


It is also not Wnding upon the company to circulate any resolution or slate- 
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NbtwithiUiidiiig pnndiion to the ooatniy in the compftny'e artidee a 
lewlntion in mpecC of which notice has been given a member as aforementioned, 
may be dealt with at an annual geneial meeting ; also any incidental omission to 
serve notice upon one or other members wUl not invalidate the proceedings. (Section 
, 088 ). 

K PasringofiaaoIntleabycirailatloB: According to Section 289 of the Act, 
a resolution shall not be deemed to have been passed by the board of directon or fay 
a committee thereof by circulation, unless /i) the resolution has been circulated in 
draft, together with the necessary papm (if any) to ail the directors or to aU the 
members of the committee then in India (not bdng less in number than the quorum 
fixed for a meeting of the Board or committee; as the case may be); (ii) the resolu> 
tion has been approved by such of the directors as.are then in India, or by a majority 
of such of them as are entitled to vote on the resolution. 


A resolution, passed by drculation as aforesaid, should be recorded in the 
minutes of the next Board meeting in order to ensure its authenticity. 

8. Registration of resdatlon and agreement (Section 192) : Either printed 
or typewritten copies of all special resolutions as well as certain ordinary resolutions 
and agreements, some of which are described below, together with explanatory 
statement under Section 17J are required to be filed with the Registrar of Companies 
within 30 days after the passing or making thereof. 

(a) Special Resolutions. 

(b) Resolution agreed to by all the members of a company, which, if not so 
agreed to, would have been ineffective unless they had been passed as 
special resolutions. 

(c) Any resolution of the Board of Directors or agreement executed by a 
company relating to appointment, reappointment, renewal of appoint¬ 
ment or variation of the terms of appointment of the managing director. 

(d) Resolutions or agreements agreed to by all the members of any class of 
shareholders but which, if not agreed to, would have been ineffective for 
their purpose unless those had b^ passed by some particular nujority 
or otherwise in some particular manner, and all resolutions or agree¬ 
ments which effectively bind all the members of any dass of shareholders 
though not agreed to by all of them. 

(e) Resolutions requiring a company to be wound up voluntarily, passed 
under Section 484(1). 

(f) Resolutions passed under Section 293 (l)(a)(d)(e). 

(g) Resolutions approving appointment of sole selling agents under Section 



294 or 294AA oo i^poio^eirt ol«^ ’ 

00 Where ertidet have ^ registered, a copy of roiotaUw whJA 
idters the articles and of every agreement shall be e^bodibd in the 
articles. Where articles have not been registered, a printed cc^ 
every such resolution of agreement shall be forwarded on reque>t of 
member on payment of one rupee [Section 192 (2) and (3)]. 

(1) Copies of the terms and conditions of appointment of a sole aeSmr, 
agent appointed under Section 294 or of a sole selling agent .or other/ 
person appointed under Section 294AA. ' 

It may be noted that Form No. 23 of the Companies.(Central Goyernniient’s) - 
General Rules and Forms, 1936 prescribe the manner in which copies of the afore* 
said resolutions and agreements are to be certified and filed with the Registrar. 

9. Minntcs : The minutes reprint a record of business transact^ at a 
meeting. It is obligatory for every company to cause minutes of all proceedings of 
the general meeting of the Board or of committees of the Board to be entered in the 
Minute Book. The minutes of each meeting must contain a fair and correct 
summary of the proceedings. The appointment of officers made at the meetings 
will ^ve to included in the minutes. 

In the case of the meeting of the Board or of a committee thereof, the 
minutes must contain the names of directors present thereat and the names of 
directors who dissent from, or do not concur in, any resolution. It, therefore, 
follows that a director can insist upon his dissent being recorded in the minutes of 
the Board meeting. But the director cannot so insist In the case of a general meet¬ 
ing as Section '193 makes no such provision. 

The Chairman of the meeting has, however, unfettered discretion in the 
matter of excluding from the minutes any matter which could reasonably be regarded 
as defamatory of any person, or is irrelevant or immaterial, or detrimental to the 
interests of the company (Section 193). The minutes of the meeting must contain a 
fair and correct summary of the proceedings thereat. But it is not necessary unless 
it affects fairness to mention the names of members who participated in such 
discussion. 


Minutes must be entered within 30 days of the conclusion of the meeting 
MnMrned. They have to be written by hand and typed minutes cannot be pasted in - 
the Minute Book ; in other words, minutes cannot be kept in loose-leaf system even 
though ad^uate ufeguards are taken against falsification, the reason being that 
Section 193 (IB) has expreuly prohibited making of entries in “any other manner" 
except in the manner stoted in the section. Every page of the books, with pages 
j numlmred, should be initialled or signed and the last page shall 
dated and si^gned : (a) in the case of Board or Committee minutes by the 
Chairinan of the meeting or the Chairman of the succeeding meeting ; (b) in the 
case of minutes of general meeting by the Chairman of the mee tin g witUn the 




edMrtart let tu-coniidet • codcrete caie. dtuiman ^ the Board, daving wesided 
ovw the eompalny’f annual general meeting, left India immediatdy thereaitor: He 
ie nicely to come back only after a couple of months. Now how are the minutes 
sigi^ and dated? By virtue of Section 193 (1 A) (b), minutes of proceedings 
of a general meeting can be dated and signra, in the event of the death or 
inability <rf'.-the Chairman of that meeting within a period of 30 days, by a 
4irector duly authorised by the Board for the purpose. In the circumstances con- 
Itniplated by the iqiiestio.n, therefore, a Board meeting has to be convened and one of 
^^e directors present thereat be authorised to sign and date the minutes of the annual 
general meeting, 

Any such minutes, when kept acewding to provisions mentioned above, are 
evidence of the proceedings (Section 194). It has been held in Kerr v. Motinan 
(1940) 1 Ch. 6S7 that should be the articles provide that the minutes signed by the 
chairman shall be conclusive evidence without any further pro^ of the facts therein 
stated, evidence cannot be led in to contradict the minutes. 

A director, who is present at a meeting at which the minutes of a prior 
board meeting are confirmed, is not theroby made responsible for what was done at 
the prior meeting [Ae. Land AUotment Co. 1894 1 Ch. 615]. 

Any member has the right to inspect, free of cost, during business hours at 
the registered office of the company, the books containing the minutes of general 
meeting of the company held after ISth January, 1937. Any member shall be 
entitled to be furnished within seven days after his request with a copy of any 
such minutes on payment of thirty-seven paise for every hundred words or fraction 
thereof. Penalties are imposed for defifiults, and the Court has the power to order 
immediate inspec;ion of the minutes or to direct that copies shall be fUrnished 
(Section 196). These statutory rights of the members are exercisable only in respect 
of minutes of general meetings. Note that the fee for copies, mentioned above, need 
not be prepaid unlike the copy of a document filed with the Registrar to obtain 
which the fee for Re. 1 for every one hundred words must be prepaid [Section 610 
(1) (b)]. 

Class Meeting : Such meetings are of shareholders of a particular class of 
shares.. These must be convened whenever it is necessary to alter or change the 
rights or privileges of that class as provided by the articles. For effecting such chan¬ 
ges, it it necessary that these are approved at a separate meeting of the holders of 
those shares and supported by special resolution. There can also be compromise with 
creditors or classes of them under Section 391 and this must be supported by a 
majority in number representing three-fourths in value of creditor members or 
classes of them. 

Meetlngt of Debentarefeoldcrs : Such meetings are usually held according to 
the conditions of the debenture trust-deed or any other provisions made at the time 
of their issue for altering the conditions of the debentures, 
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board meeting 
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FiceiwBcr of Board Meeting: Section 28S requires the Board to meet at least' 
once in every calendar months irrespective of whether it is the_ Board of a public 
company or a private company. And at least four such meeting must be held in 
every year. However, the Central Government may by notification in the Official 
Gazette, direct that these provisions will not apply in relation to any class of com* 
panics or will apply in relation thereto subject to such exceptions, modifications or 
conditions as may be specified in the notification. 

It will be worthwhile to consider to question here. Is a director bound to 
attend the meetings of the Board 1 No, he is not so bound. But nonetheless he will be 
guilty of breach of duty if he fails to attend Board meetings with reasonable regula* 
rity without sufficient cause being shown for non-attendance. Wilful non-attendance 
on his part may give rise to his liability on ground of negligence if it is patently 
prejudicial cither to the company or to the general body of shareholders. Fairly 
frequent absence from the Board meeting may, however, be excused if the entire 
control is exercised by a single director or if the Board is pretty large in number 
[Re. Denham & Co. D. 25 Ck. D. 752 ; Marqids of Bute’s case {1892) 2 Ch. 100], The 
fewer the directors, the more onerous is the duty to attend. 


Although a director need not attend each Board meeting unless the articles 

E rovide otherwise, yet his continuous non-attendance say two attendances followed 
y two non-attendances, again followed by one attendance and so fbrth just by way 
of a guard against infringement of the provision of [Section 283 (i) (g)] may render 
him guilty of breach of turst which may be committed by other directors [Charitable 
Corporation v. Sutton 2 Atk. 400]. For example, the other director or directors 
the advantage of the aforesaid non-attendance by the director and dissipate the 
company’s assets through wasteful and other improper expenses. The absenting direc¬ 
tor would be responsible for the loss caused to the company, if his presence could 
otherwise stop their wrongful acts resulting in the said dissipation of assets. 

It Is true that Section 285 does not prescribe any penalty for non-compliance 
with the muirements of the Section. Nevertheless, Section 622A may be invoked 
to deal with such a situation. 


meeting by the Board, he has an 
fttVMV. Bristol Plant Hire 
xh-Ti.-„ 11 u j : FM/hrook v. Richmona Mining Co {1878) 9 Ch. D. 610]. 

® ^ deprived of this remedy by Court’s injunction if he has been excliidr^ 

fc Streatham Ud. {1952) Ch. 637 

[C. A)—{1952) 3 All. E. R. *52]. But even if he remains aggrieved by the said 
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it hii remedy shonld be an actum for duneget. 


Suiipose, A claims to be a director of X & Co. (P)Ltd. but the company’s 
records prma facie reveal that A was not appointed at such. In such a case accord-^ 
ing to a Supreme Court decision in [Jalan Ram Aiitar v. Coal Producera {P) Ltd. 
(J970) 40 Canp. Caa. 715 (iS.C.)] the onus lies on A to prove his claim of director^ 
^p before any interim relief can be granted to him by way of iiuunction. 

According to a decision in Burden v. Sinclair 105 S. J. 586, where there is a 
suit for a declaration that a director has been validly removed from his office, an 
interim iiuunction will not be granted. 


In the context of Section 285, let us consider another intricate issue. Su|>> 
pose, a meeting of the Board has been convened within the prescribed period in strict 
conformity with the said Section but, for want of quorum, the said meeting could not 
take place. In such a situation, the meeting automatically stands adjourned by virtue 
of Section 288(1) till the same day in the next week, at the same time and place. 
And if that “same day'* is a public holiday, then the meeting stands adjourned till the 
next succeeding day which is not a public holiday, at the same time and place. And 
because of this adjournment the meeting is obviously held after the period specified 
in Section 285. In terms of Section 288 (2) which is not clearly couched, a company 
shall not be deemed to have contravened the provisions of Section 285 where the 
meeting does not take place for want of quorum. In v/ew of these legal provisions, a 
pertinent question for our consideration comes up. For holding the next Board 
meeting, which date ahould we take into account for the purpoae of calculating the 
atatutory period of once In every three montha, —whether the date of the original meet* 
ing which was adjourned for want of quorum or the ^oumed date at which the 
meeting was actually held ? A practical difficulty arises in this regard owing to the 
silence of the Act on this point. Our confusion gets worse confounded when we 
come across Section 191 which states that where a resolution is passed at an adjourn* 
ed meeting, inter alia, of the Board of Directors of a company, it must “for all pur* 
poses", be deemed to have been passed at the date of the a^ourned meeting not on 
an earlier (i.e., the original) meeting. For resolving our question indicated in italics 
abovp, should we take the indirect provisions of Section 191 and conclude, by cone* 
lating the phrase “for all pu^ose" with the expression “be treated as having been 
pass^ on the date on which it was in fact passed, and shall not be deemed to have 
been passed on any earlier date” appearing in Section 191, that for holding the next 
meeting of the Board, the statutory period should be calculated from the date at 
which the adjourned meeting was held ? There is no judicial decision to warrant this 
conclusion. However, according to Buckley’s Companies Act, (p. 339, 12th Edition), 
except as regards the meetings of the three classes referred to in S^ion 144 of the 
English Companies Act (corresponding to our Section 191 which is a verbatim copy 
of the English Section), the legal fiction of continuity of the original meeting and all 
adjournments or any legal conmuence emanating therefrom remains unaffected by 
Section 144 of the Eni^ish Act. This is so notwithstanding the phrase “for all pur* 
poses”, appearing in section 144. Inasmurii as our Section 191 is the verbatim copy 



i^Seetiotti44 we cu rdy OB this tratiie. And relying 

the auronae of holding the next Board meeting the statutory Period or evm tnen 
^tFSimld be computed from the date of the on8ia»lmeettagwua4to«raed 

for want of quorum. 


Notice of needags : Notice of every Board meeting has to be served la 
writing on each director for the time being in India, and at his usual address in India 
to ev^ other director. Every officer of the company whose duty is to serve the; 

notice as aforesaid and who fails to do so shall be punishable with fine extending to- 

Rs. 100 (Section 286). It is usually the secretary of a company on whom it casts the 
duty to serve the notice as aforesaid. It should be noted that the company is not 
li.M*! for the default in the service of the said notice ; it is only the officer in default 
who is subject to the said penalty. 


Where a director goes abroad for a period of more than 3 months and an 
alternate director has been appointed in his stead under section 313 (I), to whom 
should the notice of Board be given to the “original director'* or to the “alternate 
director”? Althou^ there is no legal precedent in this regard, we nonetheless feel 
that prudent practice would demand, on strictly construing Sertion 286, that the 
notice should be served on the alternate director as well as on the originabdirector 
who is outside India for the time being. 


In the post’Independence period, there was an upsurge of foreign consortia. 
Articles of foreign collaborations frequently provide that notice of Board meetings 
should be sent by Air Mail to foreign directors so that tli» may be able to attend 
the smtutorily prescribed minimum number of meetings (/.e., 3 consecutive meetings 
without obtaining the leave of absence from the Board) so as to prevent the vacation 
of their office due to continuous non-attendance under Section 283 (1) (g) of the Act. 
Now a vital question crops up as to whether such a provision in the articles of foreign 
eoHabwations is valid, because of the provisions of Section 286 (1) wUefa, as we ^ve 
already stated earlier, requires the service ol the said notice on a directs out of ind» a 
at his usual address in India. Such a question is not free from doubt. In England, 
such a notice is required to be given to a director abroad, only when he is within easy 
reach, else not. But a moot point arises whether a foreign director faii« within the 
purview of the expression “a director other than a director for the time *««««£ in 
India”. On a scrutiny of the Act, we find that whereas Section S3 provides for Ihe 
service of documents like notices, etc., on members by a company there is no such 
or similar Section providing for services of notice on directors. 


No particular fom to ton prescribed for the above-mentioned notice of 

J*?* ***!**» 5* Arunachalam Cluttiar V Kaleewarer 

Mills Ltd. /. M.LJ. 254—A.I.R, 1957 Mad. 309 that where articles of the 
Mmpaiv provide that there will be a meeting on the first Saturday of every month, 
there wiU no necessity of the ^ce of the notice under Section 286 (1) 

•a a provision in the artides is sufliment complianee with Sectioit 286 (1). 



, ■>,?».'''- .-Ifl!:?.' ’t.S'f.-'. -irt'-’y 


; V:-£-';-v 


. -.lY 


invalid imividedCOaU the diiectOEi«tteadllir meeliiif i^ dp uqr 

tion to tlie ooihaervioe of the notice; or (iO where the nbaeot direeUm niJn no 
complaint about the want (MT notice, paiticulariy when the proceedinn are ratfjfSed 
at a aubaequoit meetiog whereat the absentee directors are present [Jte. State ef 
Wyoming SytMctUe {1901) 2 Ch. 431\. >. 

— Let us consider another aitiTation. Suppose, a director states that he will 
\not be able to attend the next Boani meeting. In the cOaeitifnnera is there any 
’^^'necessity to give the notice under Section 286 (1) ? As per the decision in Jte. 
Per/itgiMM Consolidated Coffee Mines SteeVs Case 42 Ch. J>. 160, the answer is 
•yes’. 


If the articles are silent, the notice of Board meeting is not required to specify 
the nature of business to be transacted thereat [Compagnie de MayviUe v Whitley 
{1861) 1 Ch. 788]. If, however, tiie articles provide otherwise, then the notice must 
specify the nature of the business to be transacted. All said and done, a better 
course seems to be that the notice should specify the purpose of the meeting, if it is an 
extraodinary or special meeting.* 

lime and Place of Board Meeting : Whether or not the Board meeting can 
be held on a public holiday and out of business hours is a question open to conflict. 
As already stated earlier, under Section 288, the ajoumed Bo^ meeting is 
to be held on a day which is not a holiday. But no such restriction has been levied 
on the matter of holding the original Board meeting. On the basis of the provision 
of Section 288, one set of argument may be that like the adjourned meeting, the 
holding of the original Board meeting is equaliy a normal and usual work of a 
company and that is why it should be held during usual business hours and on a day 
which is not a public holiday. On this analogy, a similar mference may be drawn 
from the provision of Section 166 (2) as well, because it prescribes only for each 
annual general meeting that it must be held on a day which is not a public holiday 
and during business hours and also because annual general meeting is normal work 
of the company. Another set of argument is that a mdbting of the Board can take 
place even on a public holiday and out of business hours because there is no such 
restrictions as conten^lated either by Section 166 (2) or by Section 288. We are rather 
inclined to subscribe to the latter set of argument. This is bacaose if the Legislature 
could think of imposing similar restrictions twice—once at the time of drafting 
Section 166 (2) in respect of only annual general meeting and the other at the time 
of drafting S^ion 288 in respect of adjourned Board meetings—it could rationally 
, think of similar restrictions for the third time in respect of original Board meetings. 

• If the human element of forgetfulness on the part of the draftsmen is to be given any 
consideration, enen then it can be upheld on the first occasion when Section 166 (2) 
was drafted. But definitely such forgetfulness is not tenable on the second occasion 
when Section 288 was enacted especially in respect of adjourned Board meeting. 
Had it been the intention of the Legislature, it could easily enact a provision 
and add it as a sub*section to Section 288. It therefore, seems that the Legislature 
did not deliberately think it necessary to provide for original Board meeting to be 
hcM on a day other'than a public holiday and during usual businese hour. The law 
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Onoram '• A quorum is the presnibed minimum number of qualified persrai 
authoris^ to transact the business at a meeting. In relation to a Board meeU^ 
Quorum implies fully qualified and disinterested director who must be present at the 
meeiina so*^ as to enable the Board of which they are the constatuenta to legidly 
transact the business thereat, an such a quorum be fixed by the articles of a i 
company? No in view of Section 2i(7 which has fixed the quorum for the Board ( 
meetings. Accordingly, such a quorum is one-third of the total strength of Board 
(any fraction conUined in the said one-third being round off as one) or two directors, 
whichever is higher. The total strength Is to be derived after deducting the number 
of directors whose offices are vacant. Ther^ore, the Quorum=l/3 (of total strength- 
vacancies). Where total number of directors are 9 and 2 offices of directors have 
fallen vacant, we find : 1/3 of (9—12)= 1/3 of 7=2^ directors. If the fraction of 3rd 
is to be rounded ofiTas one then 3, i.e. 2+1 directors would constitute the quorum 
for the Board meetings. If at any time the number of interested directors exceeds 
or is equd to two-thirds of the total strength, the number of the remaining 
directors who are non-interested but present at the meeting, not being less than two 
shall constitute the quorum. For example, there are in all IS directors and the 
^ard meeting commences with all the IS directors. During the currency of the 
meeting, an item comes up for discussion in respect to which 13 happen to be 
“interested" directors. In this case, in spite of the excess of the interested directors 
being more than two-thirds, the prescribed minimum nudtber of non-interested 
directors constituting the quorum, namely, 2 present at the meeting are to transact 
the particular Item of business. 


Now suppose aU the 15 directors cited in the above illustration are equally 
Interested in that particular item of business and the item is so vital that but for a 
decision thereon, the business of the company wiU be greatly hampered. How to 
resolve this impasse ? 


The ^ has not made any direct provision to tackle with such a situation. 
But Artide 48 of table A of Schedule 1 to the Act, provides a remedy. According 
to the said Article, the Board may, whenever it thinks fit, call an extraordinary 
pneral meeting. By invoking this Article, the Board should get the aforesaid 
revived by the shareholders at the general meeting. Since according to 
section 173 (1) (b), all business in the case of any other meeting than the annual 
gweral meeting is to be deemed special, by virtue of sub section (2) the notice of the 
must annex to it a statement setting out ali the material fiicts 
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'dfasec^on can 1>e couaied for the purpoM cfqepnimjadielblloiHQi 
ceres, namely—(a) where the company ia a private company wfaidi is neither a 
subsidiary nor a holding company of a public company; (b) where the coitapany ia 
a private company which is a sub^iary of a public company, in respect to any 
contract or arrangement entered into or to be entered into, by the private company 
with the holding company thereof; (c) where there is any contract of indemnity 
against any loss which the directors or any one or more of them may suffer by reason 
or becoming or being sureties or surety for the company; td) in respect of any 
. contract or arrangement entered or to be entered into with a public company, ora 
private company, which'is a subsidiary of a public company in which the director’s 
interest consist solely (i) in his being a director holding shares of such number or 
value as to be just enough and not mure than enough to qualify him for appointment 
as director, or (li) in his being a member holdii^ not more than 2% of the paid-up 
share capital of the company; (e) where it is a public company or a private com¬ 
pany which is a subsidiary of a public company in respect of which the Central 
Government has, throu^ a notification in the Official Gazette, waived the necessity 
to comply with the requirements of Section 300 (1) on considerations of establishing 
or promoting any industry, business or tipde in the public interest. 


Inability to hold a Board meeting for want of quorum results, as has already 
been stated, in the automatic adjournment thereof under Section ^88. it has also 
been stated earlier that according to Section 191, a resolution passed at an adjourned 
meeting is deemed as having been passed thereat itself; it does not date back to an 
earlier date, i.e., the date of the original meeting. It would be worthwhile to recapi¬ 
tulate here the provisions of Section 174 (2) to (5j which deal with adjournmeat of 
general meetings for want of quorum so as to compare them whh the provisions 
relating to adjournment of Board meetings. Unless the article of a company—whether 

J mblic or private-provide otherwise, if the quorum is not present within half-an-hour 
fom the time fixed for the general meeting, it shall stand dissolved in case the meet¬ 
ing has been convened, under Section 169, on the requisition of members ; in regard 
to any other class of meeting, it shall stand adjourned to the same day in the next 
week at the same time and place or to such other day and at such other time and 
place as the Board may determine. If again at the adjourned meeting the quorum 
is not present within half-an-hour of the scheduled time then the members present 
diall constitute the quorum. According to Article S3 of Table A of Schedule 1 to 
the Act, where a meeting is adjourned for 30 days or more, a fresh notice of the ad¬ 
journed meeting has to be served. Thus, Section 288 does not throw any light on 
what happens if the quorum is not ihere at the adjourned meeting as well whether 
the Board meeting is to be adjourned over and over again till the quorum is procured. 
Secondly, for wont of quorum, the Board meetii^ automatically stands adjourned to 
die same day in the next week and at the same time and place. But the Board has 
no power to fix any other day or place or time for such ^journed meeting: whereas 
in the case of general meeting, the Board can adjourn it to any_ other day or other 
time and place. Thirdly, Section 288 implies that a Board meeting can be called on a 
public holiday, though not the adjourn^ meeting. Under Section 166 (2) annual 
general meeting cannot be held on a pubUc holiday. But in the absence of any 
ape^ prohibitions by the Act, a statutory and an extraordinary meeting can be heU 
OB a piiblie holiday. 
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ina was issued on April 1 whereby it was to be held on May 3. If on April 2, the 
CentJuCo “rnment dwlares the third day of May as a public hoUday, there is no 
bar to the holding of the meeting on May 3 in spite of lU Iming de^ed as a public 
SlidJy If, however, the declaraUon is notifi^ before the issue the notice conve. 
ning the meeting say on the 31st March, the meeting cannot be held on May 3. 

Pf off lrti oii. : The resolutions of the Board fall into the following three 
categories: 


(a) Those passed at Board meeting : These specific resolutions are covered by 
Section 292 which we have already discussed in the Study Paper relating to directors. 
Besides those, there arc other resolutions which must be passed only at a Board 
meeting These are : (i) Resolution for filiiog casual vacancies under Section 262 ; 
(ii> Resolution for giving consent to contracts with directors as required by Section 
297 ; (iii) Resoluiion lor appointing as managing director or manager of a company 
of a person who is already holding such a post in another company lunanimous con- 
rent being necessary under the proviso to Section 316 (2iJ; (iv) Resolution for 
making investments in companies under the same management group (unanimous 
sanctioned being necessary under Section 372) 


As regards the form of the aforesaid resolutions, it would be sufficient if the 
subsunce thereof is entered in the minutes. A formal resolution is not imcessary. 
Board resolutions may be implied from conduct as well IFreeman v Buckhurst (196s> 
2 Comp. L. J 36 {49)]. 


(b) Those passed by circulation: These are covered by Section 289 which 
has already been discussed in the Study Paper relating to directors. 


(c) Those signed by (dl the members of the Board entitled to receive notice of 
Board meeting under Article 81 of Table A of Schedule I to the Act. Accor din gl y g 
rnoluUon in writing signed by all the members of the Board entitled to receive notice 
• * feting shall be as valid and effectual as if it had been passed at a meet- 
lag Iff the Boarf. However, the matters mentioned in Section 292 cannot be dealt 
1 *****°°'*°**®*^ ***^ ^^*‘‘^* *^’ because of the mandatory character. 


^ According to Article 76 of Table A, the Board 

If * ®^‘™xn.of Its meeting and determine the period for which is to hold 
elected, or if at any meeting the chairman is not pr“ 
”“®uies from the schedule- time for the meeting then the directors 
present may choose one from amongst them to be cteirman of the mnetinj 

«n>v of directors: Subject to the provision of the Act, the Board 

r 1 *. *® *1*® committees consisting of such number or 

umbers of its body as it think fit. A committee so formed shall, in of tim 
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A committee may elect a chairman of iti meeting. If no chairman ia dected, 
or if at any meeting the chairman does not turn up within five mpoutea from the 
time acheduled for the meeting, the members pmsclnt may choose (me from amongst 
them to be the chairman of the meeting (Article 78). 


A committee may meet and acUourn as it thinks proper. (Questions arising 
at any meeting of ai committee shali be determined by a nuyority of votes of Ute 
members present. And in case of an eqimiity of votes the chairman shall have a 
second or casting vote (Article 79). 


All acts done b) the Board meeting'or by its committee meeting or by any 
person acting as a director shall be as valid as if every such director or such person 
had been duly appointed and was qualified to be a director. The validity of all such 
acts done is not affected even if it is discovered later on that there was some defect 
in the appointment of any one or more of such directors or of any person acting as 
a director.' The said acts will also remain unaffected even if tJte directors are later 
on discovered to be disqualified (Article 80). This provision has been intended to 
prevent the validity of transactions from being questioned where there has been a 
slip in the appointment of a director. But the provision cannot be utilized to ignore 
or override the substantive provisions {wrtaining to such appointment. Itisappli« 
cable only to acts of directors whose appointment or qualification is later on discover* 
red to be faulty. Where, however, their appointments have not taken place at all 
but they merely chose to act on the company’s behalf, the protection prescribed by 
either Article 80 or Section 290 cannot be invoked [Morris v. Kanssen (1946) /, 
A.E.R. J86 [HL)]. 'This is because the said subsequent discovery must be a dit* 
covery of the defect; it must not be the discovery of facts which go to constitute the 
defect [British Asbestos Co. v Boyd (,1903) 2 Ch. 439]. 


Suppose a regulation like Article 80 is included in the articles of association 
of a company. What would be the possible impact of this 7 The impact has been 
summed up in Halsbury’s Laws of England (vide p. 277 3rd Edition, Vol. VI) thus : 
“An article validating the acts of persons acting as directors, though it is afterwards 
discovered that that was a defect in their appointment or qualification, operates 
not only between the company and outsiders but also as between the company and 
hs members ; as where dtsfacto directors make a call, summon meetings of the 
company, elect other directors or allot shares. A tbfacto director may be ordered to 
furnish a statement of affairs in winding 1 ^>. Directors cannot take advantage of 
any informality in their proceedings in which they have themselves participated ; they 
are estopped as between themselves and the company ; they are also estopped from 
saying that they have been improperly appointed, if they have acted after their 
appointment. Persons dealing with them who know of the invalidity are iikewias 
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Mlmtes of Board mrcting : The procedures for writing out tte minnto 
of the Boartmeetings are the same as these are applicable to ^eral meetings of the 
Sinpiny! These arr governed by Sections 193-196 which we haro disras^ 

earlier. It may, however, be noted that the d^sion of the ^rd n^ not MM 
be formally recorded in writing and 

|J5r,Z«. Bolton (Engineering) Co. Ltd. v. T.J. Gtaham & Sons (1956) 3, All E.B.. 624). 


laveitlgation etc. 

Accoiinfs : The tendency of the Legislature in re^nt years has bran to 
compel companies to make the fullest possible disclosure of their financial afiairs in 
the statements of accounts supplied to the shareholders. It is essential, therefore, 
that persons responsible for cither preparation or for reporting thereon should 
be familiar with the provisions of the Act relating to their accounts and audit. For 
■ more detailed discussion thereof, a reference should be made to the Study F^per 
on Auditing and Accounting. 

The important matters relating to accounts of companies in regard to which 
provisions have been made by the Companies Act are (i) the maintenance of 
proper books of account; (ii) the preparation, at fixed intervals, of the profit and 
hMS accounts and the balance sheet and their audit; (iii) the information that should 
be disclosed in the final‘accounts published by comi»nies and the report thereon 
by directors ; (iv) the right of members to be furnished with copies of accounts and of 
sectors’, and auditors' reports; (v) the appointment and qualifications of auditon. 

Restrictions on appointment of staff: Sections governing this matter are 
204, 294, 314 and Schedule VII to the Act. By Section 204, no firm or body 
corporate, after the commencement of the Act shall be appointed to, or employed in, 
any office or place of profit under a company other than tlut of trustee for the 
debentureholders of the company for a term exceeding five years at a time, though the 
initial appointment may be made for a term not more than ten years with the appro¬ 
val of the Central Government. There is an exemption, however, in the case of 
technicians and consultants referred to in sub-section (2). The other sections referred 
to above have been discussed in the later Study Paper. 

Document to be filed with Reghtrar : [Section 220, as amended by the 
Companies (Amendment) Act 1977 which came into force from 24-12-76]: In the 
ease of a public company, there shall be filed within 30 days from the date on which the 
balance sheet and the profit and loss account were laid before the company's annual 
annual general meeting for any year has not been held, there 
^11 be filed within 30 days from the latest day on or before which that meeting 
^uld have been hdd in accordance with the provisions of this Act, with the 
Registrar, three copies tlwreof (the practice is to file six copies since Department 
Mquirei extra copies) signed by the managing director, manager or aecrataiy of the 
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dim ci^M of All doeoments required the Act to be attaclied or annexi^ to the 
balanoe sheet or profit and loss account. But in the case of a private company, copies 
of the balance sh^ and profit and loss account have to be filed separately. Fonnerly, 
private companies were not required to file profit and loss account. Now, they have 
to file it but separately from the balance sheet. This it because in the case of most 
private companies, non-members cannot inspect the profit and loss' a 9 count. Tlw 
second proviso to Section 220 (1) (a) provides that in case of a private company which 
is not subsidiary of a public company or (ii) private company of which the entire paid- 
up capital is held by one or more foreign companies or (iii) a company under Section 
43A (if Central Government direct that inspection should not be allowed to non¬ 
members) non-members cannot inspect, or obtain copies of the profit and loss account. 


If, for some reasons, the annual general meeting of company fails to adopt 
the balance sheet, or if the annual general meeting of a company for any year has 
not been hdd, then a statement to the effect and of the reasons therefor must also be 
annexed to the balance sheet and copies thereof filed with the Registrar. 


Registrar’s powers to call for iaformatlon and submit a report to the 
Central Government (Section 234) : If, on a perusal of any document required to 
be filed with the Registrar under the Act, he is of the opinion that some information 
or an explanation is necessary with respect to any matter to which such document 
purports to relate, he may call in writing for such information or explanation to be 
supplied to him within 3uch time as he may specify in the order from the company. 
Thereupon, any person who is or has been .an officer of the company, should furnish 
such information or explanation to the best of his ability. It would be the duty of 
the company and such person to furnish the inlormation and explanation to him. If 
no information or explanation is furnished within the time specified or if the informa¬ 
tion or explanation furnished is in the opinion of the Registrar inadequate, he may by 
another written order call on the company to produce within the time specified, for 
his inspection such books and papers as be considers necessary. Any failure to supply 
the inh)rmation or to produce the books would render the company and the person 
as aforementioned punishable with fine which may extend up to Rs. 500 and in 
addition to a fine up to Rs. 50 per day in the case of continuing offence. 


The court may, on the application made by the Registrar, make order for 
production of books, etc. for the purpose of this Section. 


If such information or explanation is not furnished within the specified time 
or after the perusal of such information or explanation or of books, etc., the Regis¬ 
trar is of the opinion that the document in respect of which he had called for the 
information together with explanation, books, etc., does not disclose a full and fair 
statement ■ of the matter to which it purports to relate etc., or disclose unsatisfactory 
state of affairs, he shall report in writing about the circumslancis of the case to the 
Central Government. On receipt of any written information or explanation as well 
as of any book or paper, called for by the Registrar, he may annext that to the docii- 
ment which is required to be submitt^ to him under this Act. 
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officer of the company. 

G« 4 inn 234A provides for the seizure of dc^moits by tte Registrar. 
Sertion 23 ^ provw ^ otherwise, the Registrar reason* 

^W^fflves that bSks and pap^^ to, any company oi other body 

ably believes that TOOKs a™ manager of such company or other body corporate. 

f« b?dertroycd mulH3ted* falsified or secreted, the Registrar may mate 

a^anolimtion to the Central Government or to a First Class Magistrate or a Presi- 
an applwat on w ^ ^ having jurisdiction, for an order for the seizure 

JrsJch £oS and papers. TherMpon. if the Central Gnvernment or the Magistrate, 
•ifKsemavbe isMnvinccd of the necessity for such a seizure, it or he may 
IlthmS ffitrar to enter the places where the rekvant books and papers are kept 
SiJrd! in the manner specified as well as to seize them. The Registrar must rrturn 
theSs and papers to those from whom these are seized, at an early date but not 
later than the 30th day after such seizure ; also he must inform the Central povet^ 
Sent or the Magistrate of such return The Registrar may take out copies of extracts 
from them or place identification marks on them or any part thereof. 


Investigation affairs of company on application by members ora report by 
the Registrar a • well as other ca e • (Section 23S) : The Central Government may 
appoint inspectors for investigation into the affairs of any company and reporting 
thereon the following circumstances (a) in the case of a company having a share 
capital on the application either of not less than 200 members or of members holding 
not less than l^th of the total voting power therein ; (b) in the case of a 
company not having a shire capital, on the application of not less than )/5th in 
number of the persons on the company’s register of the members. The application 
under (a) or (b) above must satisfy the requirement of Rule 8 of the Companies 
(Central Govt’s) Rules and Forms ; (c) in the case of any company, on a report by 
the registrar that a document filed with him by a company discloses an unsatisiactory 
state of affairs, or it does not disclose full and fair statement or the matter to which 
it purports to relate. 


An application as aforementioned under (a) or (b) must be supported by 
such evidence as the Central Government may require to show that the applicants 
have good reason for requiring the investigation. In addition, the Government may / 
require the applicants to furnish a security of an amount not exceeding Rs. 1,000 for 
the payment of cost of the investigation (Section 236). 


It may be noted that under Section 237 : (a) the Central Gr vernment shall 
initiate investigation, if the company by a special resolution or the Court by an order 
declares that the affairs of the company ought to be investigated; and (b) may do so 
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biuiden of^oompuiy ii omdueted widi • yiciir to deftt^ jts’ 
oiember or any otber person or otherwise for a fraudulent or unlawftil purpose or fn 
a nunner oppressive of any of its members; (ii) that the persons concern^ with the 
formation or management of the company are guilty of fraud, misfeasance or mia- 
conduct; (iii) that members of the company have not been given all tfaeinfcrmation 
with respe^ to its affairs which they might reasonably expect. 


It, may, however, be noted that the discretionary i>ower, referred to in (b) 
\ above is not violative of Article 14 of the Constitution of India relating to the fbn^- 
% mental rights of a company to property and equality. But, the statute having per* 
mitted the delegation of powers to the Board only as the statutory authority, the 
power so delegated have to be exercised by the Board as a whole and not by its cons* 
tituents, Thus, if an order of investigation is made only by the chairman of tlm 
Company Law Board himself, whereas under the law it should be made by the Board 
acting as a whole, such an order would be bad [Barrlum Chemicals Lid. v.. The Union 
of India (1966) (S.C.) 36 Comp. Cos. 639, 


Pov.ers of inspectors to carbon investigation (Sections 239 and 240): An 
inspector under the Act has been given wide powers as to the manner in which he 
can carry on an investigation If he thinks it necessary to investigate even the affairs 
of another company in-the same management or group, he is empowered to do so. 
However, in certain cases specified in Section 239 (2). he has to obtain prior Approval 
of the Central Government for this purpose (Section 239). 


It is the duty of all officers and other employees and agents of the Company 
to preserve all books and papers of and relating to the company. The inspectors 
may compel the aforementioned persons, with the previous approval of the Central 
Government, to produce before them the said books and papers as well as to render 
adl reasonable assistance in connection -wiUi the investigation [Section 240 (I)]. 


With the prior approval of the Central Government, they can require any 
body corporate [other than body corporate referred to in sub-section (1)] to furnish 
such information, or produce such books and papers to them or any person autho¬ 
rised by them [Section 240 (lA)]. 

1 

The inspectors can keep in their custody the books and papers so 
received either in original or certified copies for six months. But thereafter they 
must return to them from whom those are received. But after the return of the 
documents, these might be called back, if they are needed again [Section 240 (IB)]. 

An inspector may examine on oath any of the persons referred to in Section 
240(1) and with the previous approval of the Central Government in that respect 
may examine on oath any other person. The examination must relate to the affairs 
of the company, other body corporate. Any of these persons may be compelled by 
the inspector to appear before him personally. Persons who fail to co-operate with 
the inspector are punishable with imprisonment for a term, extending to six months 
or with a fine extending to Rs. 2,000 or with both and also with a further fine which 
may extend to Rs. 200 for every day after the first during which the failure or 
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SMtion 240A empower* an investigator to liavo the books or pners setoed bjr 
noWngS?CourtorMsSt«teby*“*PP^‘“*!®“*'^**“**“ apprehe^s tlm 
STbf akered. falsified or secreted. He may keep such dc^mentt i^s cust^y for 
aperM not beyond the date of conclusion of the investigation. But before retumfog 
tl^ he may place identification marks on them or any part thereof. 


iBspecton Keport (Section 241): The inspectors may and, if directed hv 
Central Government, shall make an interim report to the Government and shau 
make a final report at the conclusion. The Government shall forward a copy of any 
report other than an inteiim report to (a) the company ; (b) any body corporate, or 
as^iate dealt with in the report by virtue of Section 289 ; (c) the persons who 
applied for the investigation at their request; (d) the Court, where the inspector is 
appointed by its order. Copies may also be supplied to members or creditors of the 
company, other body corporate, or associate within Section 239 (in the case of credi¬ 
tors their interest must appear to the Central Government to be affected). 


Powen of the Central Government: If from the r^ort of the inspectors, it 
appears to the Central Government that any person has, in relation to either tlu 
company or any other body corporate, whose affairs have been investigated under 
Section 239, been guilty of a criminal offence, it may after giving such legal notice 
as it thinks fit under Section 242, institute a prosecution against any such person as 
it thinks fit. 


The Government also has powers under Section 243 and 244 to start procee¬ 
ding (i) for the winding up of the company or body corporate, etc., referred to in 
Sections 239 by making a petition for winding up on the ground that it is just 
and equitable that it should be wound up ; (ii) for relief in case of oppression and 
mismanagement of a company under Section 397 or 398 by making application under 
these Sections; (iii) by making both petition and application in the above cases ; 
(iv) for the recovery of damages in resp^t of any fraud, misfeasance or other 
misconduct in connection with the promotion or formation or the management of 
affairs of such company or body corporate, etc., referred to in Section 239 ; (v) for 
the recovery of any property of such company, body corporate, etc., which has been 
misapplied or wron^ully retained. Proceedings (iv) and (v) should be in the name 
of the company and it must appear to Central Government that such proceeding 
should be brought by the company in public interest. 

The expenses of investigation shall be borne by the Government in the 
first instance but may be recovered either from persons who arc convicted on proscu- 
tion under Section 242 or who are ordered to pay damages in proceedings under 
Section 244 to the extent specified by the order of the Court convicting them. The 
mmpany in whose name the proceedings arc brought is also bound to reimburse the 
Govt, to the exteat of the amouat or value of any sums or property recovered— 

(a) If, however, prosecution has been instituted under Section 242 the com- 
Of manager dealt with by the report of the inspector 
snail be liable to imburse the Government in respect of the whole of the expenses 
unless the Central Government otherwise directs. 
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The amounts of expenses reimbursable to the Central Government, as refer¬ 
red to in para (a) above, are recoverable as arrears of land revenue. If moneys spent 
by the Central Government cannot be recovered, they shall be paid out of monoy 
provided by Parliament. “Expenses” indude eqtenses of proce^ngs unldcir Section 
W [S^ion 245]. 

/ 

V DliilnctloB between inspection anl Investigation : Inspection signifies the 
right to insp^ certain books, papers and documents, conferred by the Act upon 
certain individuals, e.g., the ri^t of inspection of books of account and other books 
and papers during oflke hours by directors. Registrar and any officer of the Govern¬ 
ment authorised ^ the Central Government (Section 209), the right of inspection of 
register and returns by any members or debeatureholders without fee and by any 
other person on payment of a fee of one rupee for each inspection (Section 163); 
the right of inspection of minute books by a member (Section 196); that under 
Section 304, etc. On the other hand investi^tion signifies probing into the aSkiro 
ofacompany. Sections 235 to 251 deal with investigation, which we have already 
discussed above. 


Smamaiy of Rights, powers and duties of the Inspector are ontHned below: 

Power to investigate, if thought necessary, even the affairs of another 
company in the same management or group as the one for whose investigation he hat 
been spMiflcally appointed [Section 239 (1)]. Duty or obligation to obtain the prior 
approval of the Central Government for the purpose in certain cases specified in 
Swtion 239 (2). 

Right to compel all officers, employees and agents of the company, whose 
duty it is to preserve all books and papers of, and relating to, the company under 
investigation, to produce before him the said books and papers as well as to render 
aU reasonable assistance in connection with the investi^tion. Duty to obtain the 

[ irevious approval of the Central Government for compelling such production 
Section 240 (1)}. 

Power under Section 240 OA), to require any body co^orate [other than the 
body corporate mentioned in Section 240 (lE to flirnish such information or produce 
^ such books and papers to him or any person authorised by him. Duty to s^ tto 
previous approval of the Central Government before exercising this power. 

Right under Section 240 (IB), to keep in his custody the books and papers so 
received either in original or certified copies for 6 months. Duty to return them, 
after the expiry of this period, to the company, body corporate, firm or individual by 
whom or on whose behalf they ware produced. Power, despite this return, to call for 
such books and papers if they are needed again. 
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Powers, under Section 240A, lu have the b^ks or papers ^seized, where he 
apprehends that these may be altered, fhlsified or secreted. Right,^ to keep, such 
documents for a period not beyond the date of the conclusion of the investisation j 
but before returning them, he may place identification marks on them or any part 
thereof. Z)«/y to move the Court of the Magistrate by an application for the pur* 
pose of the said seizure. 

Duty, on the conclusion of the investigation, to submit a report to the Central 
Government. The inspector has also the right to make an interim report to the 
Central Government, but this right is converted into his duty if he is directed by the 
Central Government to submit an interim report [Section 241]. 


Courses open to the Central Govcmnient on receipt of the inspector’s report: 

Cl) Under Section 242, if the inspector’s report submitted to the Central 
Government reveals that any penon has been guilty of a criminal offence 
in relation to the company, then the latter may, on taking appropriate 
legal advice, prosecute such person for the offence. It can compel all 
officers, other employees and agents of the company to give it all possible 
assistance in the matter of prosecution. 

(ii) According to Section 243, if, from the inspector’s report, the Central 
CoverniMnt feels that it is expedient to wind up the company by reason 
of the circumstance mentioned in Section 237 (b) (i) or (ii), it may, 
unless the company is already being wound up by the Court, cause to be 
presented to the Court by any person duly authorised in that regard a 
petition for winding up of the company on the ground that it is just and 
equitable that it should be wound up, or an application for an order 
under Section 397 or 398 (pertaining to relief against oppression and ' 
mismanagement), or both a petition and application. 

(iii) From the said report, it may appear to the Central Government that the 
company whose affairs have been investigated ought to institute procced- 
ings, in the public interest, for recovery of damages from any person 
guilty of fraud, misconduct or misfeasance in connection with the 
promotion or formation, or the management of the company, or for 

lecoveryofanypropertyofthecompany, ^hichhas teen misapplied or 
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(iv) It is true that the Central Government has to bear the expenses of 
investigation in the first instance. But'Section 245 empowers it, under 
certain circupstances, to recover the same from any person who hu been 
guilty of fraud, misconduct, misfisasanoe or wtonf^l retention of the 
company’s property, or from the persons at whose b^st the investiga^ 
tion was ordered and undertaken. 


(v) On the receipt of the inspector's final report, the Central Government 
has to forward a copy thereof to the company concerned. If it thinks 
fit, it may furnish a copy, on payment, to any member of the company or 
to any creditor of the company. A copy should also be forwarded by 
the Central Government to the Court or to the members of the company 
if investigation was commenced at thdr instance. If the Central Govern? 
ment wants, it can also publish the r^>ort (Section 241), 


Informatioa regarding penras hariag an biterest in a company: Whenever it 
appears to the Government that there is good reason to investigate the ownership of 
any shares in or debentures of a company, and it is considered unnecessary to ap* 
point an inspector, the Government may upon any person whom it was reason* 
able cause to believe (a) to be or have been interested in the shares and 
debentures of the company, (b) to act or to have acted as a legal adviser or an agent 
of some one interested in the shares of debentures or furnish information as to pre* 
sent and past interest in those shares, etc., names and addresses of person interested, 

etc. [Sections 248(1)]. 

0 


It is obligatory on the person to furnish the information which they have or 
can be reasonably exited to obtain. If they fhil to do so, they Are punishable 
with imprisonment for a maximum period of 6 months or with a fine up to Rs. 5,000 
or with both (Section 248(4)]. 


ImpositioB of rcstricdauMi shares or dobsuluns (Section 250) ; Where it 
i appears to the Central Government that the rdevant facts about shares. or debentu* 
res cannot be found unless restrictions are imposed on them, it may impose the 
flowing restrictions vtz., any transfer of those shares shall be void : (b) where 
those shares are to be issued they shail not be issued; and any issue thereof or any 
transfer of the right to be issued therewith, shall be void; (c) no voting right shall be 
exerciseable in respect of these shares; (d) no further sharm be issued in right of 
those shares or in pursuance of any offer made to the holder thereof; and any issue 
ofnidiihBreeQranytianribr ofthefitfttto he bmed therewith, than bevtfid; and 
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IA exeeot in a liauidation, no payment shall be niade of any sums due from the 
thoM shares, whether in respect of dividend, capital or otherwise. 

An agarieved person has been given the right to apply to the Court to have 
the order qua^. No order, interim or final, shali be passed by the Court without 
giving the Central Government an apportunity of being heard. 


So long as the order has not been quashed either bythe Central Government 
or the Court, if a person exercises any rights in regard to the shares in contravention ■ 
of the order aforementioned, he would incur heavy pcnaities prescribed by Section 50. 
Prosecution cannot be instituted without the sanction of the Central Government. 


Where a transfer of shares in a company (a) has taken place or (b) is likely 
to take place and as a result thereof a change in the composition of the Board is 
likely to take place and the Central Government is of the opinion that such change 
would be prejudicial to public interest, the Government may direct that in case of 
(a): (i) voting rights in respect of these shares shall not be exerciseable for period 
not exceeding 3 years specified in the order; (ii) resolution passed to effect change in 
Board shall not have effect unless confirmed by the Central Government. In the case 
of (b), the transfer of shares during such period not exceeding 3 years as is specified 
ill order shall be void. Note that (a) (ii) is similar to the remedy provided under 
^tion 409 with the following differences (i) Change under (a) (ii) should be preju¬ 
dicial to public interest—whereas change under Section 409 should be prejudicial to 
affairs of company ; (iii) the.Central Government must make enquiry before passing 
order under Section 409. No such enquiry is necessary under (a) (ii); an order under 
Section 409 can override memorandum, articles, etc., while an order under (a) (ii) 
cannot do so. The Central Government is also empowered to vary or rescind in its 
orders which shall be served on the company within 14 days of making of the same. 


17. Voluntary wind^ up of company, etc., not to stop Investigation procee¬ 
ding (Section 250A): An investiption may be initiated under Sections 235, 237, 
239, 247, 248 or 249 in spite of the fact that an application has been made for an 
order under Sertion 397 or 398, or the company has passed a special resolution for 
voluntary winding up. An investiption so initiated shall not be stopped or suspended 
on this account. 

The provision is intended to prevent dilatory tactics being adopted by 4lie 
management. * 


SELF-EXAMINATION QUESTIONS 

{The answers are not required to be written out ; answers are given at the end) 
I, Is a private limited company required to hold a ‘statutory meeUng 7” 

_ ^2. XCo. Ltd. is entitled to commence busineu fmm iima t ,n*,o / > 

IW. i. tb. 7, 14, 



if 

the company is required to convene the statutory meeting, (b)Al8o state the latest 
date for convening su^ a meeting. 

3. If the statutory report is forwarded later than what is required can it still 
be deemed to have been duly forwarded ? 

4. Who can certify the statutory report as correct ? 

5. What is the remedy for a member in the case of a failure either in holding 
the statutory meeting or in filling the statutory report for registration. 

6. A & Co. Ltd. was incorporated on 1-4*79. When is its first aitnual 
general meeting to be held ? 

7. Can the registrar extend for any special reason the time for holding the 
first annual general meeting ? 

8. Is it necessary for a company to hold its second annual general meeting 
in the year of its incorporation or the following year ? 

9. Suppose a notice was issued on June 1, calling an annual general meeting 
of a company, to be held on June 23. An important foreign statesman died on June 
22, and the Central Government declared the 23rd day of June as a public holiday 
in honour of the deceased statesman. Could the company hold its annual general 
meeting on the notified date ? 

10. Will the company be exonerated from its liability in the following 
circumstances ? 

(a) The company failed to convene the annual general meeting as its annual 
accounts were not ready for being laid before the meeting. 

(b) The directors were unaUe to hold the annual general meeting as the 
account books of the company were seized by the police. 

11. Section 220 indicated that the balance sheet and the profit and loss 
account required to be filed with the Registrar must be such as have been laid before 
the annual general meeting. The company could not submit them to the Registrar 
within the stipulated time, as the annual general meeting could not be held. Would 
the company and its directors be liable to pay penalty for their failure to file the 
statement of accounts with the Registrar 7 

12. Suppose, during the intervening period between the last annual general 
meeting and the next, some important matters crop up and they need shareholders' 
consideration. What should the directors do in the circumstances ? 

13. Can the members of the company too requisition such a meeting as 
aforesaid ? 

I 

14. Is a business that is transacted at extraordinary general meeting 
"general’’ 7 



15 Cin««eneniImceti««-whether‘‘«tt»OK^ cM 

a mice Aortcf^tban that prescribed by the 

16 For certain purposes, the Companies Act requires a spraal notice, (a) 

Who should receive the notice and from whom 7 (b) Sp^al notice for how 

£ys ? (c; How many days before the meeting should the shareholders get the 
notice ? 

17. What business are deemed to be special at an extraordinary general 
meeting? 

J8. Insofar as a meeting is concerned, what is the importance of the distinc¬ 
tion between “ordinary business" and “special business". 


19. If the explanatory statement does not give the nature of the spraial 
business or gives insufficient particular as regards special business, (a) can the business 
be transacted at the meeting^ (b) if in the above-mentioned circumstances, a resolu¬ 
tion is passed by a majority.nvill the resolution be infructuous ? 


20. What is the quorum for a general meeting: (a) where the company is 
public limited company; (b) where the company is a private limited company ; and 
(c) where the company is a "deemed public" company under Section 4JA 7 

21. What is the quorum for the meeting of a special class of shareholders : (a) 
in the case of a pubUc.company; and (b) in the case of a private company 7 


22. Even if the quorum is not present at the adjourned meeting within I 
an hour of its scheduled time, will the members present constitute the quorum ? 

23. What is the quorum for a meeting of the Board of Directors 7 

24. In the absence of a quorum does the Board meeting too get adjourned 7 

23. A company’s articles require that a proxy should be fixed within 72 hours 
before the time fixed for the starting of the meeting. A proxy was received by it 
60 houn before the meeting was due to star^ which the ch^rman of the meeting 
refused to consider. Can the person holding proxy compel the chairman to admit 
it? 


26. X ft Co. Ltd. is a member of Y ft Co. Ltd. Can the Board of> 
Directors of X ft Co. Ltd. authorise any person by a resolution to represent it at the - 
meeting of Y and Co. Ltd.? 


_ 27. Where the Resident of India or the Governor of a State is a member of a 

company, can he be represented by their aj^ointee at the meeting of the company ? 

28. (a) C^^^ks of amunt be inspected by any director during the 
Offloe hours 7 (b) Can he take copies of these documents 7 

* 1 .- uiL ^ of any authorised Central Government oflSce inspect 

the books of aoeount and take copies thoeof 7 



7' 30. Hw bdoto ci aooonnt relating to any poiod mmt be preset^ for 4 
yctti, (b) 6 yinra, (c) 8 jfeara, (d) 10 yean, tote vbidi U oorrectt 

31. Are the. vouchen rdevant to any entry in anch booka of account alao to 
be preserved for the preacribed period ? 

32. Can the Directon, before approving and signing themaelves the state* 
menu of account, compel the aoditon to report oh them 7 

33. Who must sign the statemenu of account ? 

34. (a) Is a private company required to file profit and loss account with the 
Registrar? (b) Can it be inspected or copies thereof obtained by a non-member 7 

Answers: 

1. No : 2. (a) July 1; (b) December 31; 3. Yes, provided all the memben 
entitled to attend and vote at the meeting consent to it; 4. At least 2 directors—one 
of whom being a managing director if any ; 5. Petition to the Court for winding up ; 
6. Within 18 months from 1-4-79 ; 7. No; 8. No; 9. Yes; 10 (a) No ; 10 (b) Yes ; 11. 
Yes; 12 Call an '‘extraordinary general meeting" ; 13. Yes ; 14. No ; IS. Yes ; 16 (a). 
Company from an intending shareholder; 16 (b) 14 days; (16) (c) 7 days ; 17. All 
businesses; 18. Explanatory statement ne^s be annexed (in respect of every special 
item) to the notice calling the meeting ; 19 (a) No ; 19 (b) Yes ; 20 (a) S membns 
present in person ; 20 (b) 2 members ; 20 (c) 2 members ; 21 (a) S of that class 
present in person or by proxy ; 21 (b) 2 members ; 22. Yes ; 23. l/3rd of the total 
strength (any fraction being rounded oflT as one) or 2 directors whichever higher; 24. 
Yes, if the articles do not provide otherwise; 25 Yes. 26. Yes ; 27. Yes ; 28 (a) Yes; 
28 (b), No : 29. Yes; 30. (c); 31. Yes; 32, Yes; 33. 2 directors and manager or 
secretary ; 34. (a) Yes ; 34 (b). No. 
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When M company is ineorponted under the Coinpuiiei AcU 1956, it becomei 
, tf pt ff ftity (i 0 , n legal person) capabte of exercising all its functions. His 

impenonal creation of law can only act through some agency, and it must be a 
human agency. It being impracticable for all the members of a company (whose 
number may be very large in a big publts company) to conduct its affairs they elect ^ 
their representatives for this purpose. These elected representatives are usual" i 
fcnowo as directors. Under Section 2. a director "includes any penon occupying thh 
p oritimi of director by whatever name called.*' Directors of a company cdlleetiv^ 
are referred to as "the Board of Directors" or the "Board". Any person, in accor¬ 
dance with whose directions or instructions the Board-of Directors of a company is 
accustomed to act, is also deemed to be a director of the company (Sections 303 
and 397). 


Legal position of directors: (i) As trustees : Although a director is des¬ 
cribed as a trustee, yet he is not a trustee in the true sense of the term ; he is so 
only in a limited sense, vis., that he stands in a fiduciary relationship with his com¬ 
pany. It has been said that directors are trustees. If this means no more than that 
directors in the performance of their duties stand in a fiduciary relationship to the 
company, the statement is true enough. But if this statement is meant to be an 
indication by way of analogy of what those duties are, it appears to me to be wholly 
misleading. i can see but little resemblance between the duties of a director and 
the duties of a trustee of a will or of a marriage settlement” [As per Romer J. In re 
aty Efidtabk Insurance Co., (1925), / Ch. 407]. Since he is in a fiduciary relation¬ 
ship with the company, he is. to that extent, also a trustee of the company’s assets 
which are under the directors’ control or which have come into their Imn^ , 
(lyyappan v. The Dharmodcfyam Company. 19631.S.C.R. 8S\. He is a trustee in the 
sense that he must act in the interests of the company and not in his own interest 
[Regal V. Gukiver (1942), IAU E.R. 378]. Because of his fiduciary relationsbip he 
must exercise the powers according to the best of this judgement for the good of the 
company and its shareholders. It is his duty to abide by the provisions of the' 

articles and to exercise his powers after due deliberation and careful consideretinn 

of what he is intending to do. His transactions must be fair and f w 

iw.. mii s, c^. 

are trustees, even in the limited sense, for the company and the shareholder 
are not trustees for the creditors or for individual shareholders or for oUidere.*^ 

ifsagewre. Although directors are not agents in the ■m... 

tteIn,orvem7V>v^tbeid.tlo«lilp b«»«. 

penoulltaMlily. Ifitajr wc«l ttd, Z.T 



hdkl«fi. Iq certeta iqipects. their powen ere laote ektewKe Aea those of oicoti 
' beotfiae the sharehhlden who appoint then do aet have amdi ^portanity lo 
cootfol their acts. 

(iii) Aimamgtngpartiwrs: Tbedireele s who look after h noa^any doao 
or themielveB ai well as for the aharehdden. fheir poritioois aimilarto that of 
managiiig partnen, for they are appointed to their ofBeeat^an amngeaienl hot- 
. ween them and other meinben. But they do not have all tbepowenor liabHiliM 
‘ of managing partner!. Evcnamongit the direetora themaelveadiereiano mntnal 
agency as in the ease of partnen. 

“Directors'* are demribed as trustees, agents or managing .partners, not as 
exhausting their powen or responsibilities but as indicating useful points of view. 
It does not matter much what you call them, so long as yon understand what their 
true position is, that “they arecommeici^ men managing a trading concern for 
the benefit of themselves and all other shareholders in it" (« per iesui M.R. in re* 
Forest of Detia Coal Mbtbig Co. 10 Ch. D-450). The best way to describe their 
position is to say that they stand in a fiduciary position towards the company m 
regard to powers coiferred on them by the articles {Re City Equitable Fbre 
Insurance Co. 

Number of Directon: The articles generally qmcify the maximum 
number of directors that a company may have Every public company (other than 
a public company which has become sudi by virtue of Section 43>A) must have at 
least three directors. Every other compsoy must have at least two direcsors 
(Section 252*. 

Apprdntmcnt of Directors. Youudil appreciate that the competence and 
integrity of directors of a company go a long way in bringing about its success. 
The company, therefore, must be pretty choosy in selecting the proper persons to 
vest them with its management. That is why the Act strict! in regulating tiie 
appointment of directors. Accordingly, only an individual can be a director of a 
company. Consequently a body corporate firm or other association of persons * 
cannot be appoint^ as director (Section 2S3), Usually, the articles of a company 
name the first directors, but their appointment will be valid only if the condititm 
prescibed by Section 266 (I) of the Act have been complied with namely-(i) that 
the director has given.his consent in writing and the same has been filed with the 
Registrar: and (ii) that he hu subscribed to the memorandum undertaking to 
purobasethe qualification shares or has acquired the number of shares prescribed 
as the qualification for a director or has filed an affidavit with the Registrar to the 
effect that be shall take or pay for his qualification shares or that shares of the 
value, not less than qualification shares, ate registered in his name. These restrio* 
tions, however, do not apply to the case of a private company. 

Section 254 prot '^des that “in default of and subject to any provisioaB in 
the articles'* subscribers to the memorandum who ate individaals shall be deenSed 
by the directors of the nompaqy tin directon are appofaMsd by the eonipany under 
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SaeHon255. Geneimlly. howewr. the arffcte Mine ***« **^ 

(M$RtgulMtioB64of TTaWeAfaj* down) arttetoi mayibo pfwjte 
aamber and the namei of the first directors have to be determined m the WtitMg Iqr 
■ubscriben to the memorandum or a miywity of them. In such a case if has been 
held that a majority of subscribers should be present (and not tbe quorum M 
nquiied by the articles) befora the first directors could be validly appointed (Jle 
LmkmaidSwtherH Company Comtrka, etc. 0885) 3! Ch, D. 223], 

Accoiding to Section 233, at least 2/3rdsoffhe total numbw of diceetors of 
the public limited company in question must, in the first place, be appointed, 
save as otherwise expressly provided in the Act by tbe company in genenU meeting 
secondly, they must be persons whose period of oflBoe is liable to be determined 
by retirement of directors by rotation. The remaining directors of such company 
must alto be appointed in the tame way unless tome other provision for snch 
appointments is made in the articles of tbe company concerned as where, for 
histanoe, the articles authorise a financial institution which may have adanced large 
loans to tbe company to indirect a director on the Board of the company. 

Now, the general meeting underlined above may be either an annual general 
meeting or an extraordinary general meeting. But in practice, appointments of 
directors pursuant to Section 2SS are made, at the first annual general meeting 
after the incorporation of the company. I^ons who are named as directors 
in the artides of the public company have to retire from office at such meeting 
unless any of them (not excceeding l/3rd of the total number of directors constitU' 
ting the Board for the time being) had been appointed undm an authority confer* 
red upon some person by the articles as aforesaid and the shareholder appoint 
directors of their own choice. 


The provision as regards the retirement of directors by rotation are design* 

. ed, in the words of Justice Sarkar, “to madicate tbe mischief caused by self* 
perpetuating managementt" [Orfenta/ Meta Freising Works v. BkaOcar A.IJI. 1961 
S.C. 573 at p. 5751 According to Section 256, out of tbe 2/3rdB rotational directors 
only l/3rd must retire by rotation at one general meeting. If their number is not' 
. three or multiple of three then the number nearest to l/3rd must retire from oflSce. 
First those directors who are the longest in office must retire. If two directors have 
been appointed on the same day, their retirement will be determined either amtu* 
ally or by lot. The vacancies caused by such retirement may be filled in the same 
, annual general meeting by appointing eitimr the retiring directors or some other 
person. But the meeting may also decide that the vacancies should not be aifM 
Where, however, the meeting has not done either of the two, then tbe mating n 
deemed to have been adjourned for a week. If at the adjourned meeting held after 
the side week, fresh appointment is not made and if no resolution againU appointp 
ment is passed, then the retiring directors shall be deemed to have been re* 
a^dnted except in the followinjg cases; (a) where at the meeting or at the 
r:pM*ioua meeting the resolutions for the re*appomtmeat of a par ticiii^r director 
mas put to vote but lost(b) where t*’e retiring director has expressed his unwil- 
^ diUnMato be>itt«ppohted by a written notice, addre s s ed to the coamwny or its 
Bond of IMfSDlon; (c) where ho ii wqnalifled or hu been di^uali&Ba £r 



; nod tay fi i«ViM jlAHt 

■ppoiatment or re^ppoiotiMiit 

You ahoald alio romendM tiMlt diiM|iQ|K wlM(-ii|jtp yidtiw ^,4atatim.«t as 
mad fooBralmottiivcaaiiotooiitiiuiftfaioflca after W .jMt :4ay o4 vMcIi dim - 
Bwettog outfit to haw been oaUedM taqatiad by SeetiiMltf. Ut.E’XJi^iuunmea 
( Soeitty Ltd, {SHSOi 65 C.WM. 86 ; Krisima firtuad iRtfnri y. CWete . MtOt 
(iftSO) Am. 57<2]. It ihould fittlhar be aolad that the fitovliiaa of. 8o6liew22Si 
2S6 do not apply to oompany whoee aitidei. provide ibr the ekodeo difedecaby, 
ballot providad the ooiqMay does not eariy OB bueiaed for pidft or xpndUbite lha> 
payment of a dividead to its members (Section 263A). 

Directors, ordinarily, are to be appointed on a siptfe vote of 

the members of the company. Bat thp articld Of a paUio conywiy or a pnadn 
company which is aubsidiaiy of a puUie company may adopt the principls .cd. 
proportional rqpreaentation for iqipointing not less than 2;/3ids of the total "“pW 
of the directors, whether by a sintfe trantferahle vote or 1^ a system of camulaStw 
voting or otherwise. In such a case, appointments will be so made onoe in every 
three years and interim casual vacancies will be filled in oonfoimity with the pro¬ 
visions of Section 262 (S. 26S), Cumuidiw voting denotes, that if there are jfiw 
candidates, each voter will have five votm. He can cast all the five votes in favour 
of one candidate or distribute, his Bve votes among different candidatea. This 
system of voting ensures that the Board wih have fair representation of the minori i i y 
interest. 

A public company may be by an ordinary resolation, increase or rednce the 
number of its directors within the l^its fiz^ by the articles but any increase Jn 
the number of its directors beyond the maaimnm permbsiUe under the artides 
must t e by a special resolution and have the approval of the Gentral Oovemment 
(Sections 258 and 2591. Where, however, such ‘permissible maximum* is 12 or kss^ 
approval of the Central Government is required if the increase does not make the 
total number of directors more than IS (^viso to Sectoh 259). In other srords^ 
the approval of the Government would not be required for increase in the number 
of directors up to 12 irrespective of the provisions in the articles of associatioD. 

When empowered by the articles, the Board of Directors can appoint aiddi>> 
ti fwmi directors. But such additional directors shall hold oflBce only up to the data 
of the next annual general meeting. Also the total number of oddiiimal directors 
and other directors together must not exceed the maximum strength fixed for the 
Board by the articles (Secton 260). 

Where tile oflBce of a director appointed by the paUio company b general 
ni ftwriiiB b vacated before hb term of oflke expires b the aeimai eoiifse,4he resulb> 
ingcasual vacancy may,<;n default of and snl^ today regobtieos b Iheaitielei^ 
be filled by the Board at ib meeting but not by a resdotion passed by ebonlatioa. 
However, the person appointed b the casutf vaolacy tikiin hi^ oi^ to 
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tt, iW » lb. to iHk^ Pl^ 

(See. 2621 

.^M^^^hwCtatt^GofenmMl: Section 408 m amended 

fwofw!!^ ^ “*??“ 

of penou ai the Ctatnl Oovenunent may, by order in writing, 

nMuy to effectively lafef uard the intereet of the company, or la sh^oldon ot 

the public fatereit, for a maximum period of 3 yeare at a itrelA, with a vmw to 
preventing the opfweiiion of the mcmbeia or mitmanagement of the affaira of the 

n rf" p mt> y provided the conditiona prcacribed by the Section are fulfilled. 

f/ B. For a detailed diKuasion of Section 408, ttfer to F.S.P. (N) CL. 3. 


AppolatBMBt of altemate directon : The Board of Direeton of a company 
may, if authoriied by its articlei or by a reaolution paaied by the company in general 
in w*««g , appoint an altemate director to act for a director during hia abaence (for 
period of not leas than 3 months) from the State in which meetings of the Board are 
ordinarily held. Such a director only ofBdates for the permanent incumbent and 
cannot hold oflke for a period longer than that permissible for the original director 
and as such vacates the office on the return of the original director. Also, if the 
term of office of the original director is determined before the returns, any provision 
for the automatic re appointment of retiring director in default of another appoint* 
ment shall apply , to the original director and not to the altemate director 
(Sec. 313). 


Who caaaot be appelated directors: The Companies Act prohibits, undis* 
charged insolvent and frandulent persons from discharging any of the functions of a 
director. Under Section 202 if an undischarpng insolvent discharges any of the 
functions of a director, he is punishable with imprisonment (extending to 2 years) 
or fine (extending to Rs. S,0QQ) or with both. 'Company in this context includes an 
unre,iistered company as well as a foreign company having an established place of 
business in India). Similarly, Section . 03 provides that: (a) where a person' is 
convicted of an offence in connection with the promotion, formation or management 
of a company; or (b) where in the course of winding up of a company, it appears 
that (i) a person has been guilty of an offence under Section 542 (whether convicted 
or not), or (ii) has been otherwise guilty while an "officer” of the cnmpnny of any 
firaud, misfeasance or breach of duty in relation to the company, the Court may 
order that such penon shall not without the leave of the Court be a director of a 
• company for a period not exceeding 5 years. (The Court as regards (a) 
the convicting Court and as regards (b) the Court having jurisdiction to wind up the 
company). 


Furthermore, under Section 274 a person cannot be appointed as director of 
a eompany in any of the following cases, namely: 


( 1 ) where he has been found to be of unsound mind by a court of oomneteiit 

jorisdic^ and the &idhif is In force;' peiem 
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dlQ iitenl^iisaiiadkeliaiiediiaolvait: 

(Si) whofe he hu applied to l^atUpdiealadH an inulvaat wd Jiia endi- 

eatioiitipeiidini; 

(iv) where he has beeacoavktedby aooutofaaoffeiieeiBvofviiig jiiotdl 
ttupitade and sentenced to an imprisonment for not less than lix n u>nt hs and a - ■ 
/ period of fivd years has not elapsed from the date of the expiry of tiie sentence; 

'd. (y) where he hu failed to pay any cell in reqwct of shares held by Sim, 

where piasly or jointly with others and six months have passed'since the last day 
Sxed for the payment of the call; 

(vi) where he has been convicted of an offence in rotation to pfQniotiod,foi^ 
motion or management of the company, or where he has been found, during the 
course of winding up to be guilty of fraudulent conduct Of bnsiaeta or misfeasanco 
in relation to the company and as a consequence tile Court hat disqnaHfied hiaf 
for being appointed as a director for a period not s years. 

[It may be noted that the particular disqualification may be removed byHw 
Conrt Section 274): the disqualifioation mentioned in (iv) and (v) diay be. removed 
by the Central Oovemment by notification in tiie Official Gaxette]. 

A private company which is not a subsidiary of a public company can'pro¬ 
vide for additional grounds for disqualification. But a public company or its private 
subsidiary cannot provide for additional grounds for .di^ualification. 

A person cannot hold office at the same time as director in more than twenty 
companies excluding a private (company which is not subsidiary or bolding com¬ 
pany of a public company; an unlimited company an aasoclatibn not for profit and 
a company in which such person is only an alternative director (Section 27S and 
278). In this context let us now consider an illustration. A is a director, in 19 public 
limited companies. He is offered the directorship of: (i) BC Private t . 

(ii) XYZ Ltd.; (iii) Indian Automobile -Association, a conipany registered under 
Section 25 of the companies Act. Can (A accept these directorship ? In the first 
case, A ban accept the directonhip of B.C. Private Ltd in view of the provisions of 
Section 278 (1) (a), because private company which is oeitber a subsidiary nor a 
holding company of a public company is not to be counted in cakutating the num¬ 
ber of 20 directorship which is the maximum’limit prescribed by Section 275. In the 
second case too. A can accept the directorship of XYZ Ltd. because with this he 
becomes a director of 20 companies which is the prescribed rtuximum in the 
third case as well. A can accept the directonhip of the Indian Automobile Associa¬ 
tion because the directonhip is also to’be excluded from the'computation of 20 
directorship under Section 278 (1) (c). 

■' t 

■ A person who is proposed as a candidate for the office, of director, is te^ 
qnlred to sign and file with' the company his eoosent to act as ffirecter (if appointed). 
However, a director retiring by rotation or otherwise of a penow vdio has left at 



s 


*|ieofflB.oflheooinp«v*iiotk»uiMl«rSecti^ 

iheoIBce of* director, knot required to do *o ISeottoo 2M (1)1. ^ 

not act as • director ualen he has signed and filed with the Registrar his Consfiit -iB 

vritiag to act as director within 30 days of his snioiatmeiit (Section 264 (2)1. 


The provision does not apply to: (a) director re-appoiated after retbeaient 
by rotation or immediately on the equry of term of hisoflke; or (b) an addithNial 
or el f”*"** dlrsctor, or a person filling a easnal vacancy under Section 262, appotai> 
tad'as director or re-appointed as an additional or alternate director innediaiely 
on the expiry of his term of ofBoe; or (c) a person named as a dfreetor under the 
artidas as first registered. 


For registration of consent; see Form No. 29 of the Companies Central 
OoveramenFs Rules and Ponps, 1956. 


Appointment of dhre c tor a amst he voted hefflyldnally; Each director be 
appointed by a separata resolntion in the ease of a public company unl e ss the 
meeting first agreed by resolution that the appointment shall be made by single 
resolution ud no vote hu been cast against it A tesoliUion moved in oontrnvenf 
tion of this provision shall be voide, whether or not objection thereto was raised 
at the time it was so moved. Thus, two or more directors of a company cannot 
be eleeted as dlrecton by a single resolution unless it is done in conformi^ with 
the provisions of Section 263. When snch a resolntion is passed, proviso for 
automatic reappointment of directors retiring by rotation shall not apply. Section 
263 does not apply to a company whose articles provide for election of directors by 
ballot and whi^ does not carry on businen or prohibits the payment of a dividend 
to the members (Section 263 A). 

Principle of proportional representation for appointment of dbcctors: Under 
Section 263, a company can adopt the principle of pnqmrtional representation for 
the appointment of its directors, but only if its articles so provide. In such a ca^ 
not leu than 2/3rds of the total number of director* shall be appointed ■«««*»»««£ 
to the aforesaid principle, whether by the single transferable vote or by a system ot 
Cumulative voting or otherwise. Such appointments are to be made once in every 
three years and interim casual vacancies can be filled in accordance with the pro- 
^'ons, awkttts notfandii, of Section.262. 

Share gadiflcatlaa for diroctars. It is that number of shares which a 
shareholder must hold in order to be eligible for election at a director. The Com> 
^es Act, 1936, does not prescribe for any share qualification for a director. 
Oowever, Rngolatim 66 of Table A provides that the qualification for being a direo- 
4pr ofacontpanyiitb* bolding of at iewt one share in the company. ThearticlM 
ef aooagtpanynanaliy proscribed for such qualification so that a director has a pei^ 

gonaiInteTOstiathe- mmip a n y. latte event of aoehaprovisioiibytheattiBleB,lt 

heeomm btouiabeat oa the part ofanerydiieetor to hold qaMifkcatkmsIiaiei aad 






dU^ttutiiottiMedfU. S;OOOttAtrtbtMiilaa|rata»«f«e^ilMniiiiU.-S^ 
driaoi|«^tliaith 0 iniBbertf ihiteimiaHMdnfaidifteatiwivfll^eaily flwk it. 
b. of COMM, not MoeNaiy for anj «oinip«qr4nlBiiit upon Ao lieldiiig of diHioiDr 
tie pdrpoM|of qaaliSoatioa for dinetoit. For ttopupoio nf dun quHtoptkni^ 
the beam oft ihaie warrant k not doaoMdlo be the bolder of tfie Aane aM»* 
fkined m die warrant (Section 27DJ. A diioetor acting without qiialiflr.ation ■haiee 
iapaaiebable with floe which majr eitand to Xa. 50/- for every day daring whkh hff 
oontmuM a» a director (Section 271). -The ptovkioas relating to the abare qnaU- 
Seatioa of a director do not apply to a private oonqi^, anlcM k k tnbiidiaiy of a 
paUie company (Section 273): nor do thqr apply io diieeton appointed by the 
Central Government under Section 408. 


Maaagiag Dlnetor: The maaagiag dneelor k a director who, by virtue of 
agteemeat with the eonqiany or rfar o eolution p a me d by a oootpaay in general 
meeting or by itc Board of Directon or, by virtue of its memorandum or artielae 
of anociation, k entrueted with subetantial powers of management which would hot 
otherwise be exercisable by him and includes a director occupying the position, of 
a managing director, by whatever name ca l led [Section 2 (26^ However, alBxing 
oir common sea sniging of cheques^ share certificates, etc. alone would not aniouat 
to substantial powers of management A managing director mast exercise hk powers 
sikiiect to the control of the Board. 

Gsrtahi pereens net to bo appelnisi as managing dbeelnr: After the oom- 
nNocement of thk Act, a company cannot appoint a person as its iMMghn or 
whole-time director who: (a) k undischarged insolveat or has at any time been 
a^iudicated an insolvent; (b) suspends or hu at any time suspended payment to Its 
editors or makes or has at any time made a composition with them; or (c) is or 
has at any time been convieted by a Court of on oflhnce involving moral turpitude 
Section 2.7). 

The term **moral turpitude*' n eed s a little elabomtion. Acconting to Ameri¬ 
can Em^clopaedia of Law, It oom|wises anything done contrary to justice^ 
honesty, prindple of good morals, on act of baseness, vilenesa or depravity in the 
private a^ social duties whidi a man owes4o bk fellowmen or society in gsneraL 
^termakoconqirisssanytiriagcoatnry totheaccepled and customary nik of 
rifht and duty between man and man. 

Ap pel Blm se t or n a i i nl a l min t ef managing er wbslw time dhscisr teistyiie 
G s vef uassa i aggi, vaHaessWtin cases ; FUbko companies and private eomprikies 
»uMeh nre stibsidiarks of poblie eoflipa^ eadnot appoint a mani^og oi^ whole titim 
AmcdorwithMrttiieappc^ofdkGBMiut Ooveiitiikni Ifthty do so triti^ .i 


It 
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nttk spiMovMl.itdull kavano dfaet It aMHU that tiw. sppobtmut dom aal. 
forthwith beoome effective; it remaini abqnuMe until the Oovemmenl jiviet. iti 
approval. Till then he cannot aa »the in manafiQi director or whole time rMrectof 
fSeetion>269 (I) u amended by the Companiaa (Amendment) Act 197^. But tl^o 
afweeaid appointment by the company iooorporatad after the commenoemeat oft 
the Companiei (Amendment) Act* I960, without the approval of the Ceatn|l 
Oovmnment ehall remain effixtive, i.e., such an appointee may act - a* such for 3 
monthe from the date of such incorporation. But his appointment will be inefotivo 
if after the espiry of the said 3 months, the appointment has not been approved by 
the Central Government [Proviso to Section 269 (ii)J. 


According to the explanation added to the subjection (1) by tim 1974 
Amendment Act, the terms “appomtmenP* and ‘Mwle-time director*', 
in sub-sections (1), (3) A (5) indudes “re-ai^intment" and *a director in the whole* 
time employment of the company*. 


In the case of a public company or itt private subsidiary which is in 
there*appointmentofa personas a managing or whole-time director after the 
commencement of the Companies (Amendment Act, i960 shall be effective only 
after it has been approved by the Central Oovesnment Section 269 (2)J. ^ 


The Central Government’s approval, referred to in sub Section (1) shall be 
tiven only if it is satisfied about aU the foUowing matters: First it is in the interesu 
of the company to have a managing or whole-time director. Secondly, the oronoied 
managing or whole-time director of the company is in Government’s opinion a fit 
and pro^r person to be appointed as such and that his appointment is not Lainst 
the public interest. Ustly, the terms and conditions of his appointment areftir 
ud reasonable [Secticm 269 (3) as introduced by the J974 Amendment Act) 
Whjte ai^^ing to this approval, the Central Government may lessen the prowxd 
^riod of his appointment if it thinks such lessening to be necessary the inSSS^ 
the company (Section 269 (4) as newely added in 1974). ** ^ 

In the case of the disapproval of the appointment by Central Govemm*«» 
the incumbent shall vacate his office as such on the date of the Centnd^ST * 

meat’s communication of its decision to the company If the incuS^nf Govern* 

or fails to vacate his office, he ahaU be punUbaUe Jith fine which 

Ka. 500 for every day during which he omits or“I umo v^te 

269 (5) added anew in 1974J. lS««*on 


A public company and a private company which is a r ' ' 

Mvb), u KiLiiM 

manngmg director or manaMf nf q,„_„~*T** *. “‘or if he is the 
irtiich is not a subsidiary of a public comnanv “dndmg a private company 

not more than one) other anmpBM 

,f p.blio jjt ^ 



ft^ 

i|lMtmai&luive beeiiiittdeora(ipranid^anseiiitiioapHMdittaBoad nwellQg 
mth the oon^i of «H tiie direeton pmeat treit a epecial notice for thie 
nieedng and the reidlotion nuut have bten fiven to all the direeton then in India 
tPrdvbo to Seetton J7d(2)]. Thui» a pehon cannot be a 'imanagihg director 
fbir more than two companim simultanMntly. Bnt the Central Oovemment baa the 
power to permit a penonto be appointed at a managing direetm of more than 
two companies where it is satisfied that it is neceasaiy that die eompaniei ahonld; 
for proper working, function as single unit and have a common managing director 
[Soetton 316 (^)]. The term of o£Boe of a mknaging director of a public oonqMmy 
or a private company which is the subsidiaiy of a public company shall not be more 
than 5 yean at a time (Section 317). 

A managing director is appointed nsually to perform snoh fbnctions and 
carry out such duties as may be assigned to him 1^ the ^ard of Direeton to whom 
be is subject [HMaworth A Co {fVak^ui) Ltd. v. CaddtoSt 1955 IAliE.lt. 725. 

In the context of Section 316, you must note that the term "whole-time 
direotor*’ signifies any director who devotes his whole or sabstantially the whole of 
his working hours to the work of the company. An employee who is also a director 
maybe the whole time director where the company employs him for the whole 
time. For the purposes of Section 316 a diiector-in-charge or whole-time director 
may be deemed to be in the same position as a managing director. Now a valid 
question arises as to what is the basu for deeming a whole-time director to be in 
the position of the managing director when the Section is not explicit about it 
It is true that Section 316 does not expressly provide for its application to the cases 
of whole time directors as other sections, e.g.. Section 318 Section 269, do. But you 
know that the approval of the Central Oovernment is required in all appointments 
to the office of whole-time director. Consequently, it is possible that the provisions 
of Section 316 may be applicable to Whole-time directors. 

Vacation of offlee by director. . The office of a director Aall become vacant 
if (1) he fails to obtain within the prescribed time (two mondis) or ceases to hold 
thereafter the qualification shares when he is so required by the articles; (ii) he is 
found to be of unsound mind by the Court; (iii) he applies to be adjud^ an in¬ 
solvent ; (iv) be is adjudged as an insolvent ;(v) he is convicted by a Court of an 
offence involving moral turpitude and is sentenced to imprisonment for not leu 
than six months ; (vi) he does not pay the call in reflect of shares held by him 
within six months from the last date fixed for the payment The Cbntral Oovern- 
ment can, by notification in Official Oaaette, remove this disqualification; (vii) 
without obtaining leave of absenoe frmn the Board, he absents himself from three 
consecutive meetings of the Board or from all meetings jthereof for a continuous 
period of 3 months, whichever is longer; (viii) be, whether by himwlf or by aqr 
person for his benefit or on his account or any firm in whidi to is a partner or any 
private company of whiob to it a direotor, accepts a loan or any guarantee or 
tetority for a loan from the conqpsuqr without previous approval of the Oovennseat 



ai taqiiirad by Sestion 295: (is) having boea appQflitad a dinotor ^ vMaa of,||j!|., 
holding any oflke or other em^oyment in tto oompany, be eeasea to hold M|n', 
office or other employment in the company; (x) he fails to diadoie hU intemat in. 
a contract or a proposed contract by the company as required by. Section 299 ; (x^ 
he is ordered by the Court under Section to be disqualified from acting as 
director of the company; (xii) he is ram by the company in wiial genetni 
meeting in pursuance of Section 284; and (xiii) he holds any office or place of ptp* 
fit in the company or its subsidiary without the consent of the company accorded by 
a special resolution. 

Notes(i) 4n alternate director vacates office when the original director 
returns [Section 313 (2)]. (ii) A person vacates the office of director automatically 
in such other company after the expiry of 15 days if he, while bolding directorship 
In,20 companies, is appointed director in other companies unleu he gives noticu of 
dioice [Se^on 277 (1) (b)J 

Resignation of dinctor: A director can resign from his office. For this 
purpose, he must serve a notice of his resignation upon the company {MmUe-pal 
Fnehola Co.». Polbigton [1890) 63 L.T, 23i\. Palmer, however, is of the view that 
if the articles permit a director to ruign at any time, the resignation will be effec* 
tive from the time of the service of the notice. Thera is no need for its 
• by the Board or the company in general meeting. If, however, the artidu contain 
no such provision then the ruignation of the director will be effective only when 
he urves notice on the company or the Board and the resignation is accepted bv 
them. 

A verbal resignation is enough, though artides usually provide for a written 
notice [Latehford Fromler Onkma Ud, v. [1931) 2 Ch. 439, Sawyer f. Mam [1938) 
184 LT. 42\ But a managing or governing or whole-time director cannot resign 
merely by giving a notice. In bis case, a formal acceptance of resignation by the 
company is essential so as to make it complete and effective. This is because he 
occupies two positions or posseuu two capacities, viz., (I) one that of a director, and 
(ii) the other that of a manager or officer of the company in the wnse of a whole¬ 
time employee. An em|rioyee cannot give op office at his (deasure, simply by giving 
notice. The notice or the letter of resignation is required to be approved or a cc ep t e d 
by the company and the officer concerned hu to be relieved of his duties and res¬ 
ponsibilities attaching to the office which be bu resigned from [Aekutha Pal v. Re¬ 
gistrar of Companies, [1956 36 Comp. Cos. 598]. However, in the case of an ordinary 
director, formal acceptaace of resignation is not needed [Abdul Huq v. xv.W i» In- 
'Sairtas Ltd. A I.R. I960 Mad. 482], A director cannot withdraw his resignation. 
Without the consent of the otm^y. evmi if such withdrawal is sought before the 

Boatid considered the regsigaation [Glossop v. Gbsspp {1907) 2 Ch. 370: _^ 

MdtUlor V. Emperor [1932) 2 Comp. Cos. 370]. Where the articles of a company pra- 
vMe (hat a penon shall be a dfceetor for life or until he resigns, n director so T p*?i nt 
id will not be entitled to daeregw against the company for wrongful termination of 
Wgagnctien the compnoy- gning into l i i ^id a t ion; the reason is that the articiM 







'''iiid4t'iiipilJi|ft4inMll'ioj 'been 


|(riD| into fiqaidntion [Rg'Farrtr U93J) 2 JUE.lt.J95)ii 


leaond of ilnciece (Seetlen''Mft: A->dleeBior<iiniw ibundkector 
tppohiMd by tile Centra} OoraiMMSt raider Eralirai .dildt raaoiiid 

from tbe offiraby ea otdfaieiy r ewiraio n lwfora thopeitodi^ oCee eipirae. kid 
. be ounot be mnovad intbii«e)riftfaediraoler|if 9 i»inim^ boMJng oOeeiSar 
life on April 1.1952. It is further provided that the diiectors appc^ted on.the 
principle of proportional representatiM undbr Section 265 oannot be removed 
an ordinary resolution as aforesaid, ^lecial notice shall be ireq^d fw a reradutlbii 
to remove a director under Section 284. On Teeeimnf the notice of this resohrtien, 
^ the company must fortbvrith send a copy thereof to dm director concerned, and the 
director shall be entitled to be heard on the resotution at die meeti^ -The 
director can make a repreaentationi in writing, a oppy of which shall have to be 
sent to every member to whom the notice of the meedngissent If the copy 
of the representation is not sent either due to its having been received too 
late or d e to the company’s default, the director may get tbereprewntation read 
out at the meeting. However, the copy of the representation need not be sent out 
at meeting if, on the application of either the company or any other person claiming 
to be aggrieved, the Court is satisfied that these rights are being abused to secure 
needless publicity for defamatory matter. 

The vacancy resulting from the aforesaid removal may be filled in by the 
appointment of another director at the same meeting at which the director is re> 
moved, provided special notice of the proposed appointment has been given. A 
director so replaced holds office for the remaining period for which the director who 
has been removed would have held office had be not been removed^ If the memp 
bers of the company do not fill the vacancy, the Board of Directors may fill it as a 
cuual vacancy. But the directors who sras so removed from office sb^ not be 
reappointed by the Board when the CMual vacancy is fflled. 

The abovementioned provisions do not deprive any director, so removed, 
of bis rights to compensation or damages payable to him in respect of the pre* 
mature termiiration of the directorship, or of aqy ^qmintment terminating srith 
that as a dire^r (Section 284). 

Passing of resolution by drrsinfion : Certain powers of the direeton 
which are enumerated in Sections 262, 292, 297, (3), 372 (S) and 38 and (5) (59) 
of the Companies Act must be exercised by them only at the meetings ^Jtfae 
Board. But other powers of the directors wbi^ are not expressly required to be 
exercised at the Board’s meeting can abo be exercised by means of rcsolutioos 
passed by circulation. Moreover, Regulation 81 of Table A of Sebedule 1 to the 
Act provides that "save as otherwise rapressly provided, fa this ACt, a restdatiqa 
in writing.signed by;<1 the members of the Board or of b oMBmittee thereof, 
for the time being entitled toreeeiveBodceofaueetingoftlieBoaidm'CnB- 
aMae dolyconvooed and fadd". 
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299 hy thfl jifaceduw for the pMiiqg of xeiolBtiott be oircult 
tion. A « 4 flmad«Diuve beep dnhrpMWd by the Board-or by Com- 

mftlee thereof by ciiculatioa only if:— 

(i) the molutioD haa been cuenleted in dmfk along with the neoeaaafy 
papen to all the dJrectonor to all the memben of the committee then in India 
(not beiog leas in number than the quorum filed for a meeting of the Board or 
(Comtnittee), and to all other direetors or memben of their usual address in India; 
and 

(ii) the resolution haa been approved by such of the directon as are then 
in M«», or by a majority of them, as are entitled to vote on the resolution. 

Sd fg-MwinrtiM Qaastieas (nor ro he answered for evaluation. Answers 
may be sent at the end of the Study Papers) ? 

1. It is admitted that a body corporate uayurWca persona. But how can 
an abstract bady function or carry on business ? 

2. What are the. functionaries called both individually and collectively in 
the field of Clompany Law ? 

2. Are these functionaries nominated or elected and by whom ? 

4. Of the propositions comprised in the following statements, state which 
is correct. 

(a) Directors (i) are not trustees as conceived by the Indian Trusts Act 
(ii) are trustees of the company’s assets which are or come under the directors’ 
control and they must act in the interests of the company only. 

(b) Directors are trustees (i) for the company (ii) for the shareholder (iii) 
for the creditors (iv) for the individual shareholder (v) for outsiders. 

(c) The law of agency (i) governs (ii) does not govern the relationship 
betsreen the company and its directors. 

(d) Directors are (i) agents of the company (ii) agents of the sharehol¬ 
ders. 

(e) Where the directors exceed their powers the company can ratify their 
acts (i) if the acts are ultra vires the company, (H) if the acts are Aura v/res the 
company. 

(0 Directors (i) do stand (ii) do not stand, in a fiduciary position towards 
the company in regard to powers conferred on them by the articles. ■ 

5. What is the maximum number of directors, prescribed by the Act that 
« company may have ? 

6 . What is the minimum number of directors that a company must have • 

(a) when it is public company; 

(b) when it isa private company ;and 

(c) when it is a “deemed public'’ conqmny 7 



7. State whether the foUowbig ttKteBMati wbtraecclUie: ■. 

■' - fk) A bodyeoipoiaieor afirteor aaaiaoeiatien of penoiii tea be a dine* 
tor of another compady. 

I 

(b) Generally artidtes cannot ntm the Snt tfitedotK 

<e) Artietea may provide teat both the number and' the nmnee cf.the fint 
directors nuiet be determjnd in writing by the lubicribete to tee memorandum. . 

(d) The tenure of office of tee first directors ends on the last date of the 
first annual general meeting of the company. 

«i ' I 

(e) In the case of a public company subsequent directors can be appointed 
an extraordinary general meeting. 

(f) Out of tee total number of directors of a public company or its private 
subsidiary, only 2/3rd8 of them can be given permanent appointments. 

(g) The rest of the director, i.e., l/3rd of them, are liable to retire by 
rotation. 

(h) The object of tee provisions as regards rotation of directors is to do 
away with the mischief done by self perpetuating managements. 

(i) Of the 2/3rds rotational only l/3rd shall go out at one general meeting. 

(j) Those who are longest in office will retire last because their long esper* 
ience is beneficial to the company. • 

(k) When two directors are appointed on the same day, their retirement will 
be determined by a lottery. 

(l) The vacancies caused by each retirement must be filled in the same meet¬ 
ing in whicb the directors retire. 

8 . Where the vacancies caused by rotational retirement have not been uUfd 
in or any decision not to fill them up has not been taken either, then what will be 
the fate of this issue. 

9 In the context of your answer to Q. 8, if no fresh appointment is made 
or if no decision against appointment is take, can the retiring direeton been 
deemed to have been ie>appoinled 7 

10. The articles of a company fix the maximum number of directors at 12, 
whereas the company actually has 6 directors. What type of resolution will be 
necessary if the number is proposed to be increased to (a) 12(b) S (c) is the 
Spproval of the Central Government necessary in bote the cases 7 

11, Can the Board of Direotors appoint additional dimeters 7 

12. Can the Boaid fill a casual vacancy by n rnolntion passed by 

eircuIation7 

. . 13. A director of a company has gpne out of the State for 2 months, and the 
ttoaid desiics to appoint an alternate in his stead. Canitdoso? 



14. Cka • flrinor beeoBM a diiMlor ? 

15. It it neceiiaiy that a penoa annt be a graduate of a Uaiveraily if be 

uraoti to become a director of a eompuay ? ** 

16. What are the ditgaaliSoatkait for ditectorahi^ 7 

17. la how maay oompaaiet daa a penoa htdd diicctonhip at a tbaa 7 

18. A public Gompaay appoiata three direetort a tiagle leidlotloa. 

(a) Will the appoiatmeatt be valid 7 

(b) Would there be aay diffemce la your aaiwer if the aieetiag had iiit 
unaaiatottdy agreed that the appoiataieat would be aiade by a tiagle retolutioB 7 

19. (a) Doet the Act ptetcribe any than qualiflcatioa for a director 7 • 

(b) Can the arUclet provide for it 7 

2. Can you be compelled to take the taid qualification than; 

(a) Before your appointment u director: 

(b) Any time after your appointment which it thorter than 2 mont ht 7 

21. The nominal value of the qualification iharet mutt not exceed Ri. 5,000. 
But if it doet not exceed thie anuamt what would then conititute the there qiudifi> 
cation for directorthip 7 

22. Doet the Act provide for eituatiou for automatic vacation of the 
ofdirector? 

23. An ordinary director can reeign verbally, or in writing infonning the 
oompmqr ofbitreeignation and leave thedfice forthwith; but a 
whole-time director cannot vacate hit office in tbit manner and bit rctignation haa 
to be formally accepted. Can you account for thia dittm et jo n 7 

24. The arthdet of a company provide that a perton tball be a director for 
life or until he teiignt. Interma of the articlea the director waa to appointed 
When the company went into liquidatioh bit aervicea were terminated. CwU he 
daim compentation againat the company for hit termination 7 


Validity of acta of director : All the acta of a director or a committee e 

•PPomtment waa afterwarde du 
coveted to be mvalid by reaaon of any defect or ditqnalification or by teaaonc 
the appomtment being terminated by virtue of any proviaion contained in aTa* 
or in the articlea of the co^y. But thia provWon of law abaU not have thee^ 

company to be invalid or to have been terminated (Section 290). But wherTtha^ 
waa no appointment at all, the acta ofauch db/ectodirecton are not prdected TW 

protectioo apiriiraoobrto^ectiiad^^ tfitoovwd titer the appojmineiM 
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thM. if a diraetor. whoie term of oflke hu expired, eels u. a director^ eueli 
acts eaaoot be regarded ae Valid; that knot a drfeet afterwards diiooveted(JSwwi 
DiatiUery v. Ladtt Barahad, AIR. 1966 Punf. 655). 

It has been held in Morrtaa JCsmsien 19431 All B.R. 366 that thk role k ^ 
Intended to be a machinery to avoid calling inl6i tpiestion the validity of transao* 
tions when there has been a slip or irr^olarity in the appointments of directors and 
^ to override substantive iwo^sions of law relating to such appointments. The 
^ presumption as to the validity of acts of direiBtors would not cover the case where 
there has not been any appointmeht at all. 

Director to act as a Board: Directors most act together as a body and 
generally, at meeting properly convened, unless qkbkl powers are delegated to an 
individual director. Every company must hold a meeting of the Board of Directors 
once in every three months and at leut four such meetings shall be held in every 
year. (The Central Government can by notification direct that the provkion of 
Section 283 shall not apply to any cliua of companies or shall apply in a modified. 
form). These provisions shall not be deemed to have been contravened merely by 
reason of the fact that the meeting of the Board which had been properly called 
could not be held for want of a quorum [Section 2*8 (2)]. Notice of the Board's 
meeting must be given in writing to every director for the time being in India, 
and at his usual address in India (Section 286). The quorum for a meeting of the 
Board of Directors must be one<third of its total strength (any fraction contained in 
that ono>third being rounded off as one),. or two directors whichever is higher. 
Provided that where at any time the number of interested directors exceeds or 
is equal to two thirds of the total straigth the number of directors who are not 
interested and who are present at the meetmg not being less than two shall 
be the quorum. There must be at least 2 non-interested directors. (Section 287). 

If the meeting could not be held for want of quorum, then unless the articles 
otherwise provide, the meeting shall automatically stand adjourned till the 
day in the next week at the same time and place, or if that day k a public holiday, 
tillthenextsucceedingday which isnota public holiday, at the same time and 
place [Section 288 (1)]. Section 289 contains conditions which mutt be oom]died 
with for the passing of a resolution by circulation. The resolution must be ciieulated 
in draft along with necessary papers to all the directors, or to all the members of 
the Committee, not being leu than the quorum fixed for the Board meeting then 
in India and to other directors and members at their usual addrenes in India, also 
the resolution must have been approved by such of the directors as are there In 
India, or by a majority of such of them as are entitled to vote on the resolution. 

Powers of diractors and restrictions thereon : The Board of directors 
is entitled to exercise all such powers of the company and to do all such acts and 
t hing s as the company is authorised to raereise and do. But the Board shall not 
exercise and power or^ do any art or thing which is, by the Act or any other 
statute or by the memorandum or articles of the company, or otherwise, required to 
be exercised by the conqwiiy in general meetieg. In exercising such poweis'the 
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Board fhall be mbjeet to refuhtioni aude ^ Bio eoniMuiy in fbet'• j'onif 
(Seetioa 291). But thii‘lotgect to regtiletloiu' does dot ibciin ttiiel^^ 
in geueril meeting oen override tbe Boetd*i powen of oanyiqg ob ^i e'Tywiaiiiii^ 
by preicribingetegalatioii. orpaniagureiolution, taking away tfa^ powen vUdi 
have been conferred upon the Board by the aitidee lAvtomaic S*lf OtaOng, tie. 

Co v. Ciambighm (1906) 2 Ch. 34). 

In generality, the atatement in the qneetion ie quite oomct. The powers 
cover all the day-to-day activities of the company and the actions of the Board of k 
Directors cannot be called into question However, in no ease, can tbe direelors^ 
usurp the powers vested by the articles in tbe body ofshareholden, nor can the 
shareholders usurp the powers vested likewise in the Board of Directors (Murarka 

JSiJ ^ '• “■ 

shareholders of the company and in the public interest, tbe*^ has imno««i^ 
restrictions on the powers of the Directors-the most important of SSf **^**'” 
tained in Section 293 of Companies Act TT.egenerTp3 "f i 
subject to the following limitations; powers of tbe Directors are 

(i) The Board of Directors must necessarily act 

randum and the Articles of Association. Thetaplicati^^f twl® 
powers, which are ultra Wres the company, cannoVte e«rcfaM ? 
the shareholders. Tie acts which are Arrre Wres the comp^ 

which the company IS entitled to exercise and th« Powers 

engage itself in. fall within the purview of tte Board ?** ®0“P*ny cen 

the Articles specifically reserve them for sbarebolden Fo S'nerally, unless 
that declaration of tbe dividend is reserved fo^ihertaS* ’^ 

t-a _, 



a mm - -^ , au im 

holders and not by the Directors, 

I^hese, the Directors clearly hare^r^Huio^ j} th 

pies are given below: -worny. Some of the prominent exam- 

(a) iMue of shares at a discount Section 79 (2) (i). 

(c) SelKng of otherwise disposina of ^ (2A)J. 

*W part of the undertaking {Section 293). ®®®'Pany a undertaking or snbstan- 




f«^V -uidertalini or'of 'njtpekht 

(«) Borrowing in excns <tf the aggrognto of paid 19 l4W: '‘ 

reiervM (Section 293). 


(f) Contributing in any finaadalyear. todiaritabie and other fondanot 
relating to the compatoTa budneit. amounta exceeding Ra. 50,000 or 5% of ,Be 
average net profita during ibe three preceding finandal yearn whichever is greater 
(Section 293 an amended by the Companies (Amendment) Act, 1977 coming into 
force from December 24,1977). 

(g) Issuing bonus shares or debenturea. 


(h)v Re*organisation of capital and amendment of Articles or Memoraii> 
dum of Assodatiott (Sections 94, 31 and 16 respectively). 

(0 Winding up unless ordered by the Court (Section 484). 

(j) Appoiritmcnt of sole sdling i^enti. However, in thin case, the Board 
can make the appointment subject to approval of the company in a general meet¬ 
ing within 6 months of the appointment (Section 294). 

It follows that except in certain special matters, the Board of Directon can 
exercise all the powers and carry on all the activities that are necessary to achieve 
the objects of the company. A distinction, however, is necessary between the 
following three categories of powers and activities ; 

(1) Tbose powers and the activitrea in respect of which the Directors have 
complete discretion. 

(2) Those activities where approval of the shareholders is requited but 
the third parties would be protected if the Board acts without the consent of the 
company powers (iii) to (vi) mentioned above fall in this eatery. 

(3) Powers which only the shareholders can exercise, srmietimea, subject to 
the approval of the Central Government. 

Certaia powers exercisable with the consaftorthe general body mcetteg: 
Under Section 293 the Board of Directors of a public company cannot, except with 
the consent of the company in general meeting — 


(i) sell, lease or otherwise dispose of the whole, or substantially the 
whole, of the company’s undertaking, or where the company owns more than 
one undertaking, of the whole or substantially the whole of any such under^ 
taking. 

^ * _ 

Any resolution permitting the aforementioned transaction nsay attach such 
conditions to the permission as may be specified in the resolution. Such 
tions may include tbose regarding the use, disposal or Investment of the sale pro¬ 
ceeds wl^ nuqr resdt from the trauaetibui: 
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(ii) Rtnit, or give for the repayment of, any debt doe by a director; 

(iii) inveit otherwiie than in truit aecoritiee, the amount of compensation 
received by the company in respect of the compulsory acquisition of any such 
BnHiirtmicing as is referred to in clause (i) or of any premim or properties used for 
any such undertaking and without which it cannot be carried on or can be earned 
on only after a considerable time; 

(iv) borrow moneys where the moneys to be borrowed together with the 
moneys already borrowed by the company will exceed the aggregate of the 
paid-up capital of the company and its free reserves, (i.ereserves not act apart 
tot any specific purpose). Temporary loans (i.e., loans repayable on demand or 
within 5 months from the date of the loan, such as, short-term, cash credit 
arrangements, the discounting of bills and the issue of other short-term loans of a 
seasonal character but does not include loans raised for the purprse of financing 
expenditure of a capital nature) obtained from the company’s bankers iu the 
ordinary course of business are not covered by this provision. 

However, if a bank, in the ordinary course of its business, accepts deposits 
of money from the public repayable on demand or otherwise, and withdrawable 
by cheque, draft, older or otherwise, such acceptance must not be deemed to be 
a borrowing by the bank within the meaning of clause (iv) above. A debt incur¬ 
red by the company in excess, of the cdling placed by clause (iv) above, shall 
not be valid or effectual, unless the lender proves that he advanced the loan in 
good faith and without knowledge that the aforesaid limit bad been exceeded ; 
and 

(v) contribute to charitable and other funds not directly related to the 
business of the company or the welfare of its employees, any amounts the aggre¬ 
gate of which will, in any financial year, exceed Rs. 50,000 or 5% of its average 
net profits during the three financial years preceding whichever is greater. 

As regards the exercise of the power mentioned either in para (iv) 
or (v) above, the resolution in the general meeting must specify the total amount 
up to which moneys may be borrowed or total amount which may be contributed 
to charitable and other funds in any financial year. 

(vi) appoint a sole selUng agent for any area; the appointment may be 
made in the first instance without the approval of the general meeting but it will 
be subject to the subsequent approval by the company in the first general 

held after the date on which the appointment is made [Section 294 (2)]. 

(vii) appoint a director to hold any office or place of profit (excepting that 
of managing director, manager legal or technical adviser, banker or trustees for 
the holders of debenture of the company), special resolution being nseded therefor • 
the consent of the company or its subsidiary in general meeting is necessary 
(Section 314). 

(viiD make loan to or give guanntee, or provide security in connecting with 
a loan made by any person to or to any peoonl^, another company *.iTpt wjben 



the eggfepte of loeiu nude to ooo^MuiiM not nadec tto eaiM meimeaieot ai>ae 
leodiog comiMuiy doM not exceed V/H otA» agpot^ of the siibceribed capital and 
free reserve of the leodios company (not applicable to banking insurance aiid purely 
private companies and companies eataUii^qd for financing indastrial enterprises) 
(Section 370). 

(ia) to commence any new bi^neu; there is the necessity of a spechd reso- 
.Intion being passed by the company in its general meetiog [Section 149 (2A)]. 

Totorial Note: The list of the above>mentioned powers is not exhaustive but 
illustrative. It should be borne in mind that there' are instances of other powers 
needing general body meeting's consent. 

If.B. Section 2fi3A relating to the making of poUtical oontribution has been 
abolished by the Companies. (Amendment) Act, 1969 with effect from May* 27 
1969. Therefore, neither a company nrr ito Board can now contribute fund of any 
political party person. 

Poweia to be exercised by Board only at Ita aseetiag: According to Section 
292, the fallowing powers can be exercised by the Board only by means of resoln* 
tions psssed at its meetings: 

(a) to make calls ; 

(b) to issue debentures: 

(3) to borrow moneys otherwise than on debentures; 

(d) to invest the funds of the company ; 

(e) to make loans. 

The Board may, however, by resolution passed at a meeting, delegate the last 
three powers mentioned above to the extent specified hereunder. Such a delegation 
can be made to any committee of directors, the managing director, the or 

any other principal oflBce of the company or in the case of a branch office of the 
company, a principal officer thereof. Every resolution delegating the power referred 
to in fc), (d) and (e) above shall specify: (i) if the total amount outstanding at any 
fime up to which moneys may Iw bemowed by the delegate; (ii) the total amount 
up to which the funds may be invested as well as the nature of investments; and 
(iii) the total amount of loans and the purpose thereof up to which and for wfaldi 

may be raised respectively. It is to these extents that the aforesaid three 
powers may be exercised by the delegate. The company in general meeting may 
impose restrictions and conditions on the exercise by the Board of any of ^ five 
powers mentioned above. 

In connection with the power mentioned in (c) above, a question m^ arise 
whether borrowing on a promissorynoteiswithinthepowersof the directors. It 
has been held ini*. Rangatwami ReMar and Amrther v. R. Krbimanfamt Reddlar 
and anather (1971) 43 Cot. y. Case 2J2 that where such a borrow^ was permissible 
under the company’s articles and moneys were borrowed on promissoty notes, such 
transactions would come witUn the powen of the directors. IlhMalM been held 

t 
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to thewme cue thrt whew • pwM «■ appoloted M tie ama^ dlfertb^lto 

eomiMny by tie Boeid’siewlatioo verted wlhfbflpowen of the 
the effeln of tbe comjiaay end euthorised to eign all the papers of the co^^jr, lie 
«onld have full powers to honow money on a prominory note ev«i nrif^t a re- 
•oluiion of the Board as contemplated by Section 292 (c) of the Act. 

(0 Mceive notice of discloaoie of sharehoWingi of directors under Section 


307 [Section 308 (2)]. 

(^) fill in casual vacancies in the Board (Section 262); 

(b) sanction or give consent to contracts of or with any director [Section 297 
(4)1; and 


1.1 


(I) receive notice of disclosure or Interest (Section 299): 

The following powers may be eaeicised by a resolution passed at the 
i nfftitig only with the consent of all the directors present at the meeting. 


(1) To appoint a mapaging director or manager a person who is a already 
managing director or manager of another company [Ss. 316 (2) & 386 (2)] 


(2) To sanction investments in companies in the same group [Section 372. 
(5)1. 

Coasidcration of a few comj^lcatcd problems based on powers of directora: 
Having read the directorial powers in detail it would be worthwhile to consider 
a few problems on these powers. The Directors of X ft Co. Ltd. desires to authorise 
the Managing Directors to enter into the following transactions namely—(a) invest 
from time to time surplus funds in the purchase of shares of other companies; 
(b) borrow from banks money required for the purpose; (c) give loans to persona 
including firms in which directors or their relatives are partners; (d) give donations 
to charitable trusts in which any of the directors may be interested as trustees. Let 
us now examine one by one tbe validity or otherwise of the aforesaid transactions 
and also examinh the measures to be taken for the proper implementation of the 
above proposals. 

(a) Although Section 292 empowers the Board of Directors of a e<wnp «n y 
to delegate to tbe Managing Director tbe power to invest, in general terms, the 
funds of the company, nevertheless because of the overriding provisions of Section 
272(5) (wbidi Section we shall discuss in detail in Study Paper 3), the transaction 
in fbe instant case would be invalid. Section 372 tS) provides that no investment 
in shares of a company can be made Iqr the Board of Directors of an investing 
company in pursuance of sub-Sectioo (2), unless it is sanctioned by a nsolution 
pass^ at a meeting of the Boa^ with tbe consent of all the directors present 
at the meeting except those not entitled to vote tberdn, and unless further notice 
of the resolution to be moved at the meeting has been given to every director 
Witim manner vedflfid in Section 286i. Since Section 372 does not provide for 
ftjfiqgato of. tbe power, the proposed delegation to the Managing Director in 
qiuestioiv aotw i tliida i i di iig the fsneral provision of Section 292, ««««"* be 




tb) b tenu of SeedM 292 the board 

^ Ma n ag ny Director the power to borrow tnoi^ oi&erwke tbaa ooi debattpres 
tabicb it caw eawteiee only by meaaa d retolMbae, paited at Board Ae 

pw-fixplainatiion 11 to Section 292(1); H h the arranfement foru overdraft or 
cash credit that Cooatitatee the eaerdae of the boitowing power and not the actoal 
n ^tiliaation of the arrangement. In other words, an arrangement for an overdraft 
cash credit to the tuneof say Rs. S lakhs constitntee the exercise of the borrow* 
ing power and not the actual drawing of this amount on the basis of the overdraft 
or cash credit. Consequently, the transaction in the instant case shall be valid. But 
before implementation of the proposal, the Board must pam a resolution at its 
meeting, authorising the Managmg Director to borrow from banks moneys required 
for the purpose of the company’s business. Also the resolution delegating this power 
shall specify the total amount outstanding^ any one time up to which moneys may 
be borrowed by the delegate. 


If, however, the moneys to be borrowed together with the money already 
borrowed by the company (apart from temporary loans obtained from the conqumy’s 
bankers in the ordinary course of business) will exceed the, aggregate of the paid up 
eapital of the company and its free reserves, tiiat is to say, reserves not set apart for 
uy specific purpose, the Board of Directors of the company in question most 
obtain the consent of the company in it^general meeting. Consequently, care 
should be taken to ensure that while ddegiting the power, to the manag i ng director 
the aforesaid provision has not been violated; also it should be ensured that the 
memorandum of association permits borrowing. 


(c) Since according to Section 293(1); (which we diall dtscun later) without 
obtaining prior approval of the Central Odvemment in that behalf, a company 
cannot directly or indirectly lend monqr to pmons including firms in which 
directors or their relatives are partners, the company in question must in the first 
instance seek the Central Ooverament’s approval Secondly, since the power to 
make loans may be delega'ed under Section 292 (I) (e), the Board of Directors of 
the company in question must pass a resolution thmfor, and every resolution 
dele gating this power to the Managing Director shall specify the total amount up 

• to which loans may be made by the delegate, the purpose for which the loans may 
be metia and the maximum amount of loans which may bto made for each aneh 
purpose in individual cases. Thirdly, by virtue of Section 291 (1), the Board must 
see with reference to the memorandum and articles whether the company is autho¬ 
rised to exercise the power. 

(d) Under Section 293 (1) (e), the Board of Directors of a public company 
can contribute or donate to diaritable and other funds not dimtly related to the 
business of the company or t^ welfare of its employees any ambunt the aggregate 
orwhiobwillnot,inany flnafidalyear esoeed Ri. 50,000 or 5% of its avenge 
net profitt during the three financial yean preceding, whichever is greater, fftfitt 
■power of the oompaiqF isnotulrraidrai'thc qiemorandom of the company, then 
oalytiieBoar4eaii.actiapnnnanoe ef the abovwmentioned resolution of tiiq 



ffftffi pMiy and In 10 ictlug, ft c*a tothorne the Managing Director to emolio Ae 
power on behalf of the Board. 

It may be noted that the power of the Board to donate to general cbaritiea 
ji not conditional totheexiitenceofany iwofiU. In inch caie, they may contri¬ 
bute up to the limit givM in Section 293 (1) (e). even though the company may be 
working at a lots. (J 


Self-Exaniaatien Qaeatfena (ffoi to be answered for evahufon. Answers are 
at the end of the Study Pr^r). 

25. K and C were directora. At a bogus meeting of directon S was appointed 
a director and^ C and S purported to remove IC from the Board. Later, O 
and S acting as directors allotted shares to M. Before the allotment M had notice 
that K was contesting the validity of the appointment of S. Would the allotment 
be valid 7 


26. A director whose term of office has expired contutues to act as a direc¬ 
tor. Can his act be regarded at valid in the circumstances 7 

27. Can a director act individually 7 

28. The law requires that the Board must meet at least once in every three 
months. The last meeting of the Board was held on January S. The next meeting 
cannot be held on April 4 as most of the directors would remain out of India till 
29th April. Would it be proper if the meeting is held on 30th April 7 

29. Has the Act prescribed the maximum number of meeting s per 
one Board of Directors 7 

30. The last meeting of the Board held on March 3 and the next 

was convened on June 30. On that day the meeting could not be held for want? 

quorum It was argued that it was a flagrant contravention of law which it- 
mandatory for the Board to meet at least once in three calendar months. Don’t 
you agree with this argument 7 

31. What is the quorum necessary for a Board meeting in the foUowina 

circumstances:— j 


(a) Where the total number of direction is 9. 

(b) Where it is 11. 

(c) Where it is 3. 

(d) Where the total number is 12, all are present bnt 10 ate "intereat*.! 

directors’within the meeting of the Act raierested 

d ssoIvS ? ''‘'’‘*"*“®***®***™®*** of quorum, does it stand 


33. Can Am Board pass a rearflution by dicuiation ? 



M. Cana cpmpaiiy in feimtal ovnnide ^ Beaid^ fame nCr 

oarry^ on botinau by prescribing a legnlation or pauing asesoliitioa, SaUai 
away 'the powers which have been codierred upon the Board by She artkdes of tte 
Gompnny 7 

35. What are tiie acts that can be performed by the Board of a pubUc eoasf* 
pany only with the consent of the company in general meeting 7 

36. The powers (i) to make calls; (ii) to issne debentures; QU) to borrow 
moneys otherwise than on debentures: (iv) to invest the fhnds of the compaaiy ; 
and (v) to make loans can be exercised by the Board only by means of resolntion 
passed at the general meeting of the company, bat a correct statement ? 

37. The Board has the requisite sanction through resolutions borrow other¬ 
wise than on debentures, to invest the funds of the company and to make loan. Can 
the Board delegate any of these powers on the basis of the said sanction. 


Leans to direeton. etc.: We will presently see from our discussion hereunder 
that a company’s powers of lending money to its directors b strictly regulated by 
the Act. A company, without obtaining prior, approval of the Central Oovemment 
in that behalf, cannot directly or indirectly lend money, or guarantee or aoente the 
loans advanced by any other person to: (a) a director of the lending company or 
that of its holding company or partner or rebtive of any such director (b) any. 
firm in which any such director or relative is a partner; (c> any private company 
of which any such director is a or member; (d) anybody corporate 25% or more' 
of whose total voting power may be exercised or controlled by any such or by 
two or more such directors together; (e) any body corporate, the Board of Direc¬ 
tors, managing director or manager whereof is accustomed to act in accordance with 
the directions or instructions of the Board or of any director or directors of the 
lending company [Section 295 (1)]. 

The impact of the aforesaid provision is that it prohibits the company not 
only from directly lending money to its directors but alro ftom giving any guarantee 
for a loan taken by a director flrom any other person and providing any security 
for such lorn. The Section too prohibits the providing of any guarantee or security, 
for a loan advanced by a director to any person. 

The above resolutions do not apply to loans, etc., advanced by private co ntr 
pany or by a holding company to its subsidiary. Similarly, any guarantee or secu¬ 
rity provided by the bolding company in respect of any loan made to its subsidiary 
do not attract the provisions referred to above. 

It is thus dear from the foregoing discussion that under Section 295, a com¬ 
pany cannot give loan nr advwMe to its director without obtaining the pre-sanotioa 
of the Central Government in that behalf. Now suppose that the directors of a 
public company have to travel often for company’s busineu. The company 
uMkes some advances to them for. this purpose which sometimes exceeds the 
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■Btetf iwaniiiBaieBte. laraohA caMcu tlieoofflptqy be deeoied toiiaive 
woea tbe of Section 295 f ft teems that advances pertaining to Inedite' 

npenw are outside the nmbit of Section 295, because such advances are not ir ‘ 
^ nature ofloaas. and are meant to meet expenses on behalf of the company. 
Therefore, the provisions of SecUon 295(1) are not contravened, but the diiecton 

are bound to keqj the advances in excess in trust for the company. 

Sta^ be taken by a company for groatiniHbiise-hnlMi^ loan to Ita whole-time 

ekector t 

(i) In te^ of Section 292 dXe) the Board of Directors of a company can 
exerase to power to give loans only by means of a jesoJubon passed at 
the Board "Mbag. Therefore, the management of the company has to 

u.. ta r. o-*""™-. -tac 

Such loan being for house-building, the auidelinei .v 

Government for the availabilitv of Mieh the Central 

application has to be made to the Central r« ™ putpose, yet an 
with th« imdenneatioiHd loforiiuliiM .iwf '^''**“** «Iod. then- 

witbta.Ucha»Cl.tta^^;Hw! ‘ 

ailun >iid nine of Hciirity ofr!^ b, v I W «1» ' 

•nd Um objecb for »bich tte lom h wniil b. *” 

which it is considered exoedient ♦« **** grounds on 

Ltd’s money in this manner wher than utiS' Corporation 

way; (b) tb.««». f,.„, toS "'f 

composition Of the Board Of Diiectornm ,*.**'*“ ^ financed; (i) 

0 ) one copy each of the ’ 

accoimt for the latest three Imancialyean^f t^^^^^ *’'‘*®* 

any other information having a bearinniL ®*’“P®“y i (k) 

Central Government, before grantina the a * *^®“*®®tion. The 

the purpose for which the l 4 n is^o be wMte'?’ rt?* <•> 

secnrityor guarantee; (c) the financial pos*iMo*f’x^^ Td'* "*® 
Corporation Ltd.; (d) whether the^i^ com^nJ^ "“** 

funds to lend ; (e) the rate of interest • “*’**"• 

a definite perM. ’ whether the loan is for 

The management will have to addrea the aimiic.*!- * ^ - 

Department of Company Affairs. Shaatri Secretary, 

and ottadi theieto a treasury ehaiia^ evidtolSll ^ET 


(iv) 



■ < '"S 


(V) 


ofOe Ptt|M>' IWttii - 
duaa»fM«bilH«fiderfht1utdor«o^ **liii^ 

'Qnetd Bcoaomie Servicei>-R 4 iiUtioaof Joiat Slock Cio«i|wain^j^ 
RtcUied by tte Oentni OovccoiiMct on ApplicctioBS made to Jt ' vidcc 
the CompuUet Act 1936**. 

Oo the Moeipl of the approval of the Gantral Qovemiiieat» the aiaiiaie* 
meat caa dulrarae the aoioaat. 


DiidoaBeref latereitlaeoattactB: A director who it directly or iodirec1l|! 
interested tn aay contract or armagenMiBt—whether actual or pcopoecd m ade by ~ 
or oh behalf of a company moat dUdose Ue iatanat at a meeting the Board of 
Directors. 


Regarding a proposed contract or arraagemeat, a discloBore mnat be mmA^ 
at the Board’s meeting at which the .question of entering into it is first taken mto 
consideration : if at the date of that meeting the director was not concerned or 
interested therein then the disclosure is to be made at the first Board’s meeting 
held after he becomes so concerned or interested. Asr^rds any other contract 
or arrangement, the disclosure must be made at the first Board’s meeting, held 
after the director becomes concerned or interested. Every director who fails to 
comply with the aforementioned 'provisions shall be punishable with fine extending 
up to Rs. 3,000. For example. Pis cme of the 5 directors of X A Co. Ltd. At 
a meeting of the Board of directors, a resolution with all the 3 votes in favour is 
passed approving a proposal to enter into a building contract with Y ft Co. Ltd. 
in which P has the majbrity shareholding. In the circumstances. P should have 
made the disclosure of the nature of his concern of interest at the stated meeting 
of the Board of Directors whereas the resolution eras passed unanimously; other¬ 
wise P would be punishable with fine as afofeasid. 

For the purpose of the above-mentioned disclosure, a director may give a 
general notice to the Board that he is a ^rector or a member of a specified body 
corporate or is a member of a spedfied firm and therefore is to be regarded as con- 
mmed or interested in any contract which may, after the date of the service of the 
notice, be entered into with that body corporate or firm. Such a notieeshall be 
deemed to be a suEBdent disclosure of interest or concern in relation to any con¬ 
tract or arrangement so made. Such a general notice shall automatically expire at 
the end of the financial year in which it is given, but it nwy be renewed for further 
period of one financial year at a time by a fresh notice given in the last month of 
the financial year in whidi it would otherwise have expired. Such a general notice 
or renewal thereof is to be given at the Board’s meeting or the director conemned 
must take reasonable steps to ensure that it Is brought up and read at the first 
meetiug of the directors h^ after the said notice is given. But as regards any con- 
-tract or arrangement entere.Vinto or to be entered into betwm two companies 
where any of the directors of one eompany (or two more of them tpgetber) bc^ds (or 
hold) not more than 2% of the pidd-^.aihaie capital in the other company, iio dis> 
dbsurdii needed (Section 299). thaejliMe^ if P la our iUpstmlkm dted earlier 



tfoes not bold ffloietbao:^ of tbfljiikl up ahare c^tdofY* Oe.Ltd. 
not inske any disolosure. The resolntioo passed at the Board oieeting of X ft 
1/ 4- not make any disclosure. The resolution passed at the Board meeting 
of X ft Co. Ltd. in respect of the contract with Y ft Co. Ltd., would bo valid even 

if P did not disclose bis interest 

Under Section 300 (1), a director is forbidden from taking part in the dis¬ 
cussion of or voting on any contract or arrangement (or any proposed contract or 
arrangement) entered into by or on behalf of the company, when he is direcUy or 
indirectly interested in it Although he may be present at the meeting, his presence 
will not count for the purpose of quorum at the time of any such discussion or vote. 
If the interested director votes, his vote shall be void. In this connection it may be 
noted that the voting on the contract or arrangement by the interested director, of 
itself, does not invalidate the contract or anangement, only the vote of the interes¬ 
ted director is to be excluded. If, as a result of such exclusion there is no quorum, 
the resolution sanctioning the contract would be void, i.e., a nullity and as such the 
contract would be incapable of subsequent ratification. [Firestone Tyre ft Rubber 
Co. f. Synthetic and Chemicals (1970) 2 Comp. LJ. 200\. 

The provisions mentirned above shall not apply to: 

(i) a private company which it neither a subsidiary nor a holding company 
of a public company ; 

(ii) a private company which is a' subsidi^ of a public company in respect 
of a contract or an arrangement entered into by the private company with the hol¬ 
ding company; 

(iii) any contract of indemnity against any lots which the director may suffer 
by reason of becoming sureties for the company; 

(iv) any contract or arrangement entered into (or proposed contract or 
arrangement) with a public company ora private company which is subsidiary of 
a public company in which the interest of the director consists (al^in his being a 
director of such company and the holder of the requisite qualification shares and he 
having been nominated as such director, or (b) in bis being member holding not 
more than 2% of its paid up-share capital. 

(v) a public company ora private company which is a subsidiary of a 
public company in respect of which the Central Government in the public interest 
issues a notiBcation thereof having regard to the desirabUity of establishing or nro. 
motingany industry, business or trade. However, the Central Government^ 
direct that the provision of Section 300 (1) shall apply to these companies subfcrt 
to such exceptions, modifications and condUions as it may specify in the notificati^ 
in the foregoing cheumstances. [Section 300 (2) and 3)].- 

According to Section 297, a director of the company or his relative a firm' 
in whit* such a director or relative is a partner, any other partner in such a ^ T 

a private company of which the director U a member or director, must not ante 




iaiB coittnclp whfa die oompaiiy for &e tde, putduae, or or goodii feivioe 

or for anderwritiog Aam or debentores except with the ooBKnt of the BbodroT 
IMrecton [sub*KCtioii (1)]. Aooording“to the provision to lulH^ticm (1) inte^ 
ted by the 1974 Amendment Act, in the erne of n company having a paid-up 
capital of Ra. 1 crore or more, no ludi contract ahall be entered into except 
with tk€ pnvtous approHd of the Central Government. The consent of the Board is 
\ deemed to have been given only if it u accorded by a resolution of the Boat^ 

- and hot otherwise, either before or within three months of the date of enterinp 
into the contract. If consent has not been given, the contract would be voida<; 
ble at the option of the Board [sub-section (4)]. 

If the consent is not accorded to any contract under Section 297, anything 
done in pursuance of the contract shall be voidable at the option of the Board 
[sub-section (5)] Before we proceed on to discuss the other provisions contained 
in Section 297 (2) A (3). let us examine a situation. X A Co. Lid., has a director' 
who is a partner in a share broking firm. In a recent public issue made by X A 
Co. Ltd., the said share-broking firm also acted as the brokers to the issue. Can 
the appropriate brokerage be paid to such a firm by the company 7 In view of the 
legal position just stated, the appropriate brokerage can be paid to the bteking 
firm if the contract had been entered into with the consent of the Board of Dinctora 
of X A Co. Ltd. Moreover, as you had seen earlier while we were discussing 
Section 299 the director in question is requited to disclose his concern or interest 
at the first meeting of the Board of X A Co. Ltd. held after the director becomes 
concerned or interested in the contract A general noike given in this regard to 
the Board by the director in question is deemed to be a sufBcient disclosure of bis 
concern or interest, if either it is given at a meeting of the Board of director 
concerned takes reasonable step to secure that it is brought up and read at the first 
meeting of the Board after it is given. 

The conditions under which the sanction of the Board of Directors in respect 
of contracts by directors or persons connected therewith would not be required [as 
contained in sub-Section (2) of Section 297] have been liberalised. The restrictions 
do not apply to: 

(a) the purchase of goods and materials from, or sales thereof to, the com¬ 
pany for cash at prevailing market prices; » 

(b) any contract or contracts between the company and directors orper^ 
sons connected therewith in respect of sale, purchase or supply of goods in which 
the parties to the contract regularly trade or do business in; provided they are in 
respect .pf goods and material, or services the value whereof or the cost of service 
would not exceed Rs. S.OOO in aggregate in any year comprised in the period of the 
contract; 

(c) the transactions by banking or insorance company entered into with ai^ 
director, relative, &m, partner, etc., in the ordinary course of hb bnaineas. - 
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Sectioa 297 (3) provides tbat a director or penom eonnected witli bim mi^ 
eater into a contract in the drcnaistancee of uifeotneceiaity without ohtaininf 
consent of the Board, even if the value of such a contract exceeda Ra. 5,000 in 
agfregatcb but in such a case the consent of the Board must be obtained at 
within three months of the date of entering into the contract. 

Having read the provisions of Sections 279 and 299, let us now test for our¬ 
selves how far we havebeenabietograspthem with particular reference to the i 
following problem: A ft Co. Ltd. wants to sell its products to its following 
customers: (a) A partnership firm in which two of the directors of the company 
ate partners; (b) A private company in which one of the directors of the company 
is a member; (c) A public company in which one of the directors of the company 
is a director. In these three cases what st^ are requited to be t«v^^ by A ft Co. 


(a) ft (b). According to Section 297, except with the consent of the Board 
of Directors of a company,>Inn in which the director or directon of the company 
is/are partners or a private company of which such director or directors is or are a 
member or members shall not enter into any contract with the company for the 
sale, purchase or supply of any goods, materials or services. Therefore, the public 
company in the instant two cases should obtain the consent of ito Board of 
Directors. This consent shall have to be taken by a resolution passed at the Board 
meeting and not otherwise. The resolution according the consent muft be 
p^ before the contract to sell the product is entered into or within 5 months’ 
of Ih. 4.1. 0 . .t w» tow; otocnirlw cowwt d»JI .ot be to 

°°°T “ “• “ !>""“« of ita 

ootoncl .lull b.void.bkuth.o|dioa of th. Bond. Cro ibooM be token .n 
M«.th.t.to lcittMteddlKcw»dooot,oteonth, moUoo. md tbeirm^ 

» to Otob orjp«,lto coottoto or mtnm. Coototo requiw. . IukS. 


.. . fr ) .ThgPPMtofthecasein question relates to disclosure of interest hv 


i 




« two oottpjMm; And the diteclor c^tbe 9M eoavwy oc ;:; 

dMimevli^Qf iBetdM ; 
wiUoota^piytofiiiscMe. V , 


ir,,hbweverk the Slid director holds vfptt then the ef&eeseid 2% itben the 
Board Directors shonld see that the direetw. pnrsoant to Sec^ 2S^, diMlescs 
hisiaterestorconeemattheineedngorthe Board. Thte dbdosnre has to bie niade 
at the Board meetinf at which thecMitraet is considered: If the interest is aequ^ 
ed sabseqiient to the meetii^ then It is t) be disdosed at thO imme^tehr nett 
meeting. 

The Board of the first-meationed pnblie company should aeoeitain. whedw 
the interest of director aforesaid consists solely (Din his being a director of mch 
company and the hoider of not more than shares of such number and value then- 
in as is requisite to qualify him for appoinment as a director thereof, he having 
been nominated as such director by the company, or (h) in bis being a member 
holding not more than 2% of its paid-up share capital. Also, there is no restriction 
on voting, etc, by interested director if a notification had been issued by the Cent¬ 
ral Government under Section 300 (3) exempting the company from the purvkw 
of Section 300. If on such assertion the interest is not found to be so consisting as 
aforesaid, the Board of the company should see that interested director does not 
participate in the discussion or vote on, the contract and that his presence is exdn- 
ded from the computation of quorum. 

Begister of contracts, companies and Ibms in which diracton are taterested : 
Every company shall keep one or more regtsteri in which particulars of all con¬ 
tracts, or arrangements to which Section 297 or Section 299 applies shall be entered. 
These particulars should include the following to the extent they are applicable in 
each case: (a) the date of the contract or arrangement; (b) the names of the par^. 
ties thereto ; (c) the principal terms and conditions thereof; (d) in the case of 
contract to whkh Section 297 apidies or in the case of a contract or arrangement • 
to which Section 299 (2) applies, the date on which it was placed bribra the Board; 
(e) the names of the directors voting for or against the contract or arrangement and 
the names of those remaining mutraL 

The particulars of every such contract or arrangement to wh'ch either of 
the above-mentioned Sections applies must be entered in the register witfam 7 days 
of the receipt at the registered ofSce of the particulars of contract other tha n the 
one requiring the Board's approval orsrithin SOdaysofthedateoftbatoonttect 
whichever is later; in the case of a contract requiring the Board's approval, within 
7 days (exdusive of public holidays) of the meeting of the Board at which the con¬ 
tract is approved. On these entries being made, the register is required to be placed 
before the next meeting of the Board, whereupon it shall beaigned ^ all the dhecto- 
rs present at the meeting. *^*10 rqiater must also specify, in relation to each direetor 
of the company, the names of the films or bodies corporate of which nolka has 
been given by him under Section 299 (3X However, die pactienlaie as aipnlB 
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ooDtnoto the value of which ddes not exceed Re. 1,000 in 
* or aerenaidi contracts entered into by a banking company for ooUootlon ofbflh 
or as regards any transactions referred to in Section 297 (2) (c) are not required to 
be entered in the register. Viotation of the afore mentioned provision would rento 
the company and every officer thereof (in respect of each default) punishable with 
fine up to Rs. 500 (Section 301). 


Pfgktw of directors, maaaglag direetor, manaier and sccietaiy Section 302): 
/Every company must keep at its registered offices register of directors, managing 
director, manager and secretary, and send to the Registrar in the prescribed form 
within 30 days of the ^jpointment of the first directors, a return in duplicate con- 
Uining particulars specified in the register and must notify the Registrar or any 
subsequent changes within 30 days of the happening thereof. This notification also 
must submitted in duplicate in the prescribed form. 


The above mentioned register must contain the following particulars : 


(i) In the case of an individual, his present (and former) name and surname 
in full: his father's name and surname in full or where the indiviual is a married 
woman the husband's name and surname in full: bis usual residential addreng, 
nationality, business occupation if any; particulars of office (if and e g., that of 
director, managing director, manager or secretary in any other body corporate): 
the date of birth ; 


(ii) In the case of a body corporate its corporate name and registered or 
principal ofike, etc. 


(iii) In the case of a firm, the name of the firm etc.; 


(iv) If any director or directors have been nominated by a body corporate 
its corporate name and all the particulars mentioned in (i) and (ii): ' 

(v) If any directer or directors have been nominated by a firm, the firm imt^ y 
and all the particulars mentioned in (i* and (iu) above. 

For the purpose of the aforesaid provisions any person in accordance with 
qphose directions, or instructions, the Bovd of Directors of a company is 
to act shall be deemed to be a director of the company. 

iMpeetfaM of the Register (Sectioa 304): Tbe register mentioned in Seo- 
tion 303 must be open to inspection by any member of tbe company free of charge. 
But a person other than the member can inspect it on payment of one rupee for 
nadi inspection. If the inspection is refused, the company and every office thereof 
who is in default is punishable with fine extending up to Rs. 50. Also the Court 
niqr, by order, compel an immediate Inspection of tbe register. 


Rwhallt protection against abase of fldneiary capacity of directors: By now 
pon know that the position of a director vb-a-v/x the company is that of an aaent 
wIm nay not himself contract with his prindpal also dist it is similar to that of a 
trnaka who, howaoaver fair a proposal may be. is debarred ftom letting a position 



at^o where lusjntefest and that of the tnH nmy ooaflkt To aanve'lhat ^ 
anthority vested io the directors Moot abused, a aaasber of peoviuoBa have beta 
iododed in the Companies Act and in the artida of association also. For,instanoe, 
in the absence of provisions in tfaeartides, a director isprednde^ from entering 
into a contract with the company. If in sudi a case he do^ eater into acontiaot 
then the omnpany is entitled to have the contract set aside or to aue, at itaoptioo, 
the director for breach of duty. That is why the artides of almost all oontpaniea 
contain a provision authorising the directors to enter into a contract with the 
company. In order to restrain the directors from entering into contracts whidi 
are prejudicial to the companies, the Act has. enacted a number of provisions. 
These provisions have the effect either of invalidating contracts entered into 
by directors unless they have been sanctioned by the Board of Directors, or of 
disqualifying the director who is interested in a contract from continuing as a 
director unless he has made a disclosure of his interest therein. These provisions 
are contained io Sections 297,299, 300, 301 and 302. 

All the foregoing provisions are calculated to prevent a conqumy from 
entering into contract with directors except on a commercial basis. 

Register to be kept by Registrar (Section 306): The Registrar shall main¬ 
tain a separate register wherein he shali enter the particulars reedved by him 
under Section 30^ (2) in respect of companies, so however that all entries in respect 
of each such company shall be together. This register shall be open to inspection 
by any member of the public at any time during ofiBce hours, on payment of the 
prescribed fee. The register should be in Form No. 34 of the Companies (Central 
Oovemment’s) General Rules-and Forms 1936. According to a decision of the 
Punjab High Court {Jutlmdur Dt. Registered Factory Owners’ AssoefatioH v. 
Registrar of Companies, 1961, Comp. Cas, 673), where returns under Section 303 
(2) have been made by rival claimants, the registrar should wait for the decision 
of the Court on the conflicting claims before making entries in his separate register 
of the particulan furnished by either party. 

Register Of dliectore’ aharehoMing etc, (Sectfeo 307) : A company must 
maintain a register showing, as regards each director, the number, description and 
the amount of shares in or debentures of the company or any other body corporate, 
being the company’s subsidiary or holding company, or a subsidiary of the com- 
pnay’s holding company, which are held by him, or in trust for him, or of which he 
has any right to become the holder whether on payment or not. Apart from tbeae 
entries, there most be an indication in the register of the nature and extent of any 
interest or right in or any shares or debentures recorded in relation to a director 
The register must also show the date of each transfer of riiares or debentures and 
the price or other consideration therefor if the transaction has been entered Into 
after the commencement of the .\ct (/ e., April 1, 1956). The register shall be kept 
at the registered oflSce of the company. During Ae period b^‘nn»iig 14 daps beisie 
the date of the coiopany’s aniiuql nteetiof, aqd ending 3 days after the daleeClIi 



«mlw or talte of Ite debootore. 

period or aoy otter period, eqy penoa acttng oa behalf of the Central GoMM 

or theRegiitniraiayioipect it. Farther the Central Oovemmeat or tteRegHtrar 

ttay at any time, require a copy of the regiiler or any part thereof. Fhrthennore, 
it malt be produced at the oommeo cement of every annual general meeting and 
lupt open and accenible duriog the contmuance of the meeting to any peradn 

feavmi the right to attend the meeting. 

Any default in the matter of the entries referred to in Section 307 (I) and 
( 2 ) is punishable with the line extending to Rs. 5.000 and also with a further fine 
to Rs. 20 for every day during which default continues. Similar punish¬ 
ment is leviable in case any inspection required under Section 307 is refused or in 
case a copy required under this S^'on is not sent within a reasonable time. In the 
the case of refusal, the Court may compel an immediate inspection of the register. 
The provisions of Sections 307 and 30S shall apjdy to manage^ as they apply to 
directors. 


Managerial renmneiation: The manager of a company, subject to the 
provisions to Section 198, may receive remuneration either by way of a monthly 
payment or by way of specified percentage of the net profits of the company cal¬ 
culated in the manner laid down by the Act or partly by on: way and partly by the 
other. But remuneration must not exceed in the aggregate S% of the net profits, 
except with the approval of the Central Government (Section 387). 

The Directors’ remuneration is controlled by the provisions of Sections 309 
and 198. However, the remuneration is determined either by the articles of the 
company or by a resolution, or if the articles so require, by a special resolution 
passed by the company in general meeting. A director is entitled to receive a sitting 
fee for each meeting of the Board or Committee thereof, provided the same is 
authorised by the articles or by a resolution of the shareholders passed at general 
meeting. In addition, a whole>time or a managing director can be paid remunere* 
tion either by way of monthly payment or a specified percentage of the net profits 
of the company or partly by one way and partly by the other. But the amount paid, ~ 
except with the approval of the Central Government, must not exceed 5% of the 
net profits for each such director and if there is more than one such director, 10% 
for all of them together. 

Further a person who is neither in the company’s whole-time employment 
nor a managing director thereof can be remunerated by way of a monthly, quaterly 

or annual payments with the approval of the Central Government by way of com¬ 
mission snbject to the same being authorised by the company by a special resolution 
The remuneration paid to such a director, or where there is more thu one sudi 
^tfreetor, to all of them, cannot exceed 1% of the net profit where the company has 
•• managing or whole-lime director or a manager, and 3% in any other case. The 
Central Govemmeot may authorise the paymentof remuneration in excess of tte 
dHsUts meatianad above; this most also be approvedthe company ingeneml 
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Jt mv be jMtod thet.ilw. t(^: 
liieidijpet.iothei 

die net profit! of tbe compaiiy in the yenr ooecen^ So^fcio^t^ » eBsIpii^ 
ofaaysittii^feeepeyaUetodiieetonaiider flection 309 (It). If, in any flaandpl 
year, inch a company ba* litde or no profit, ftnqrnitifeettdtbeqiiifovalef 
the Central Government (anlem rach approval hai been obtained under any ofher 
provUcoi of the Act), pay to ita director! (indading whole4ime or aMnaginf 
director) or manager or if there are two or more of them htdding office in 
the company, to ali of them togethm by way of minimum remnneratian, nqi( 
eiceeding Ra. 50,000 per annum eaduaive of any aitting feea payable to dkeetoig ' 
under Section 309 (2). 


But, where a monthly payment ia being made or ia ptopoaed to be made to 
any mmiaging or whole-time director or the manager or any one or more of ffiem 
and the Central Government ia aatiafied that for the eflteient conduct of die 
bndnem of the company, the minimum of fifl^ thouaand rupeea per annum ia of 
anil be inauffieient, the Central Government may by order aancdon an increaae 
the mi nimnm remuneration to auch aum, for each period and aubject to auch 
conditiona (if any) aa may be apecified in ita order. 

It may alao be noted that for^the purpoae of calculating the iwiitima 
amount of remnneration payable to a director, all paymenta made for aervicea 
rendered in any other capadty, eioept for thoae of a profeiaional nature, muatba 
taken into account. 


Where any director drawa or receivea (direct^ or indirectly) by way of 
remuneration any auch aon\ in exceaa of the aforementioned limit! or without the 
prior aanction of the Central Government (where it ao required) he muat refund 
auch auma to the company and until audi aum ia refunded, he rnnat bold it in tmat 
for the company. 

However, it ahould be noted that Section 637 AA aa inaerted by the 1974 
Amendment Act, the Central Government hM been empowered to fia, wfai)e 
f ffttiwiing approval to any remuneration under Section! 309, 310, 311 or 387, tiw 
remuneration within the limit! apecified in thia Act, at auch amount or percentage 
of profit! of the company aa it may deem fit. The Central Government may eaet^ 
dm hia power in apite or anything contained in Section 198, Section 309 or Sec* 
tkm 637 A. 


Payment of tan-free r ea m aera ti e n toamployeea and direetara: Under 
Section 200, a company cannot pay ita officer or employee any tax-free lemunma- 
tion. Since, under Section 2 (30), the term 'officer’ include! a director, the 
pt^ment of tax-free remuneration even to a director of a company ia alao foiWd- 
den. The expieaaion “tax*’ compriiei any kind of income-tax deluding auper-tan. 

It may, however, be noted that dcapite Section 200 of the Compaaiea Ao^ 
Section 10 (6) (viia) of tiie Income-tax Act 1961, providea that in the caae of 
tonlgk laohnieiw ef fiMclaal^ecffieditbentaand emplogiedby««OHBpmp^ 4 |t 
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tMXonbb fttcooe chatgetUe under tbe heed Inlarfes” may be paid by tbe 
oompany for a period of 24 montfas fotlowiag tbe expiry of tax-free period of '24 
mootba from the date of hie arrival in ladia. 

Aas^puMBtof offlceby dlKclor: Any anignment of ofBce made after the 
eomtnenoement of the Act by any director h void (Section 312). 


It was held in OrtaUri Metal Pressing Worka Private Ltd. v. B.K. Thricoor 
(A./.X.) 1960 Bom. 167 that the appointment of one as managing director by the 
will of one D was void in view of the provisions contained in Section 312, since, 
according to the High Court, the words ‘any assignment* were comprehensive 
enough to include every assignment or transfer of office of a director or of tbe 
appointment by a director of a person to the office of a director in his place, 
whether by a deed Inter vivos or by a wilL But this ruling has been reversed by 
the Supreme Court (viAAJ.R. 1961 S.C. 57S). The Court considers that the 
word ‘assignment* in Section 312 does not mean or include appointment. From 
ib very nature, transfer inevitably imports the passing of a thing from one 
person to another. A transfer without the passage of the thing, even when that 
being is an office is inconceivable. On the other hand, an ‘appointment* has 
nothing to do with passing from one person to another; it connotes the putting 
in of someone in a vacancy. So transfer and appointment are dissimilar. It 
would be an unusual statute which by using a single word, intended to prohibit 
St the same time, two wholly different acts. A construction leading to such a 
result cannot be permitted. 


Section 255 of the Act envisages an appointment by a director of another 
person as director to t^e bis office against a vacancy caused by his resignation 
or death or expiration of the term of his office. There will be nothing illegal, if 
such an appointmmt has been made by will If the word assignment in Section 
312 IS inte^reted as including‘appointment* Section 312 wfll come into conflict 
ivith Section 255. The object of Section 312 was not to prevent a director from 
apjMinting his successor. Sections 254 and 317 of the Act do not even impliedly 

J •hwld be no perpetual management. Section 255. on the 

■o^j^ihoMlhattheAcldUnotloolupo. i,„ u »j| wUch 


•. t while tank. 
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'4^ M«io( . be pgjd in tbe fblloiihig.(dieuinstaao^ 



KilMn tlie director re^gu on accoont of die qoiBfei^ icooiiitnip^ 
or'on eocount of itt amalgamation with any othm body or ho^. ooipotaite 
is ap^inted as the managing dirMtor, sianager or other officer of the reoonstmdted 
compaqy or of the body corporate reciting from the hniaigamation; (10 
where the director resigns otherwise than on reconstruction or amalgamation 
mentioned in (i) above; (iii) where the directorship has been vacated undfir 
) Section 203 Section 283 (1) (a) to (h); (iv) where the company is be&4 
' wound up—voluntarily, compulsonly or subject to the supervision of the Court— 
'provided the winding up was due tbthenegfigenceordiBfaultofthedireejior'; 
(v) where the director has been guilty of fraud or breach of trust in relathm 
or of gross negligence in or gros? mismanagement at the conduct of the affaiii of 
the company or any subsidiary or holding company thereof; (vi) where thf 
director has instigated or has participated in bringbg about the termination of 
his oflSce. 

The compensation admissible to the afbrementioned category of directors 
for lou of office most not exceed the amount of remuneration which they woidd 
have earned if they had remained in office for the unexpired reaidue of their terih 
.or for 3 years whichever is shorter. The calcuiation of this amount should be based 
on the average remuneration actually eanmd by them during a period, of 3 years 
immediately prior to the date on which they cased to hold the office, or where 
they held the office for a period shorter than 3 years, during such period. No sii^ 
payment would be admissible if the winding up has commenced before or at any 
time within 12 months after the cessation of ffieh office and the assets of the com¬ 
pany are insufficient to repay the shareholders their share capital (Section 318). 

Any amount proposed for payment to a director as compensation for ion 4 >f 
office or for consideration of retirement in connection with transfer of undertaking 
must be disclosed to the members and approved in the general meeting (Section 
319). Furthermore, a director is prohibited from receiving . a payn^nt by way 
of a compensation for loss of office or formtirement in circumstances stated ig 
Section 320 (1) either from the company or from the transferee of shares or any 
other person. Such a director most take all reasonable steps to secure that all 
particulars with respem to payment proposed to be made by the transferees or other 
persons are included in or sent with any notice of offer made for their shares which 
is given to any shareholders. A default in taking the reasonable steps would entaU 
a fine extending up to Rs. 2S0 (Section 320). 

Paynsent of pension and gntalty to a lellring wbele flms direetar. 
You have noticed above that under Section 318 (1); a company is permitted to 
make a payment to its whole-time director as consideration for his retirement 
from office. Further, according to Section 318 (4), the aigount of such payment 
must not exceed his remunc 'stion calculated on the average remuneration actually 
earned by him during a period of 3 years immediately preceding the dattl'bn 
which he ceased to hold the office, or where he held the oOm for a lesser' period 
than 3 years, doting such period. Aocordlpg totha pplfikmpf^jCpinpaayLaw 



Boifd, baaefits givaa ia any fomtoMaralitoaKtiiiniirfMiB'lhM 

director u* deemed to be an incr jaie bis remaneration. For the pnipoee, the 
a^oval of the Central Government wfll be required (Press Note date 9th 
Anfust. 1963). In view of this, if a oompany proposes to pay pemioo and 
i m«nity to a whole-time director who is shortly raring then it should apidy for 
the qipcoval of the Central Government in Form No. 26 of the Companice 
(Central Government’s) General Rules and Form, 1956, inasmuch as the payment 
of pension and gratuity can be construed m ’’monetary benefits in any form”, 
stated above. 

Sstf-Emminatlan QnMtInns: (Not to be answered for OHduatton. Answer ma^ 
be teen at the end of Study Paper 

38. A public company wants to malm loans to its directors. Can it do so ? 

39. Can a private company make loans to any firm in which one of the 
lelatives of its director ia a partner, without the previous q^roval of the Central 

Government ? 

40. According to law. a director who is direetly or indirectly interested in 
nay contract or arrangement—whether actual or proposed—made by or on behalf 
of a company must disclose his interest. 

(a) Where should it be disclosed if it is an "actual” contract 7 

(b) Where should it be disdosed if it is a "proposed” contract 7 

41. (a) Can an interested director vote on, participate in the diw-gwipn 
of, any contract into 7 

(b) Will he be counted for purposes of quorum 7 

42. The sanction of the Board 6f Directon is a ’must’ for certain oontraets 
la which particolar directors ate interested. 

(a) What are those contracts 7 

(b) Can this consent be obtained 1^ a resolution need by circulation 7 

43. What will be the efibct of the contract referred to in Q. 42, if the sane* 
Klon ofthe Board has not been obtained within 3 months after entering into the 
contract 7 

44. Will the said transaction be in order, if the Board accords itt sanction 
to dm Mid contract aay 4 months after it m ente^ into 7 

45. b the maintenaaoe of the following compulsory 7 

(a) Rqgbter of, contracts, companies and firms in which directors are 

■M i n w i i eg.. 

(b> R e gj hter cf s&ectera, m a n a gin g director, managar and secretary. 

<c) Rtigirtnr ofdtetoia’ihaiehold^ 



waidgammtt "'*** 

47. The m«ii«giHg dinctor of o ooibpuyf iNhito c wid ii n i hiepbii^ 
BOder the aftiolee appointed by hii wilt one elf the num i in ji diilbdUir to holdfbV 
offloe after hif death. 

(a) Was the eserciae of the power legal 7 

(b) Didn't it offend agahut the provision of the Act that any asaiiBMBl 

of offence by a direoUtf wonld be void 7 > 

48. Is com peiMetion payable for the loss of his ofke to the foUbwlig^ 
personnel 7 

(a) Toadiiector; 

(b) To a director who hu resigned: 

(c) To a director whose directorship has been vacated in tenaa of the 
specific provisions of the Act; 

(d) To a director where the oompuy wasbdnig wound np for reasons for 
which such director was not all reqKMsile in any way. 

(e) To a managing or whotvtiffle director or to a manager.' 

. of Directors: The liability of a director should be coniidetwl 

from the following standpoints (i) Directors may become liable to shareholders In 
multifarious ways, (ii) They may also become liable to third parties in (!eit^ 
c j n CT ; the liabdity may be civil and/or crimlnaL 

(1) Liability to sharchoMera. 

(a) Negllgenee. A director may become liable to shareholder for negligenee^ 
Where the directors acting within thdr powers* fisil to ezeicise as muA reasonable' 
skill and diligeace as may be eapected from person with their knowledge and - 
py piriMiMs in the management of the affairs of the company, they can be held 
luhii. for negligence (Ae : CUy Egiatabh Firt buurmn Co. 1925 Ot. 407). Thq|. 
are, however, not liable for errors of judgement as a result of which a 1^ fflighl. 
haw been caused to the company provided they acted hone fide fo^ the beaellt,of; 
the company and with such a case as may be reasonably expected of them. The; 
burden of proving bad faith in such a case lies on the person who challenges the. 
act of the directors. 

(b) Mlrfeaeanee tad breadi of trust : " M i sf easance" and "breach of tmst"^ 
are allied heads of liability. The former is defined as any breacb' of duty in the 
oonductofthe convany’s affairs, whidi causes lorn to the conqMay; the latter # 

to any misapidicatioo of the funds of the oompaiigr(Faimer-^p. WiDt 
Thus the payment of dividend out of capital (fSI/iief0/l*rcow),is abrea^oftAsst' 
pi^ Uie other land, aliptment of shatm.^ ap ^plgnt or ,givii|||^ a frssidiilem^ piefe- 
yyUcS s oredittw^ or ft wipyH any preach of yticlw 



Wie« director! <b any act irtidihh «weii«f fhefr 

powtn, e g., borrow money or create a moityasc wbicb is beyond tbeir authority 
aa ijy tbe articles such an act is called n/ifiB rfrar the directors. If however, 
It k not beyond the powers, of the company as laid down by the memorandum, the 
shareholders may. by subsequent ratification, make the act, which is u/tra wires the 
diracton but bara wires the company, valid and binding on the company. But 
two points must be established for npholding ratification. These are: (1) that the 
shareholders who ratified had full and dear knowledge of the act of the directors; 
and (2) that all the shareholders ratified and not merely those who were present 
at the meeting. The ratification can be made by a formal resolution at any 
ordinary general meeting or at an infomud meeting of the shareholders. 

(i) Act of eo-dlreetors: A director is not responsible for the acts and 
delhults of co-director, unless he has expressly or impliedly authorised the same 
[Clsrgl/ V. Bower 10 Ck. D. 502. The directors are jointly and severally able for a 
breach of trust. 

(10 liability to thbd parties: 

(a) Insofar as contracts entered into by directors on the company’s behalf 
an concerned, the directors cannot be generally held personally liable for the 
same, for they act as agent of the company. Buttb^ maybe personally liable 
if thqr act, without the authority of the company, on the ground of a breach of 
warranty of authority ? This personal liability may attach to them when they 
have expressly or impliedly undertaken to be personally reqsonsible for their act. 

(b) If the directors commit or authorise a tortious act, they are personally 
liable therefor even if they have been acting as agents of tbe company. Likewise 
they would be personally liable for commitment or authorisation of fund, e.g. nsne 
of a fraudulent prospectus. But a director would not be liable for tbe fraud of hu 
oo^inctor, unless it has been authorised by him, or he has participated therein. 

(e) Certain liabilities have also been imposed by the Act as regards director 
gwe Aiid parties, e g., for mis statement in prospectus under Section 62 to pros- 
peelive subscribers; for irregular allotment under Section 71; for failure to return 
applieation moneys where minimum subscription has not been raised within the 
prescribed period, under Section 69; for similar failure mentioned under Section 73, 
eto. 

Dlieeton’right! and liabilities for their nitre vires act; Tbe acta of directors 
wUriimay be regarded u ultra wires are two-foldin nature, namely, (a) the act 
wbiebTan beyond their authmity but within the company’s powers (f.e., Ultra wires 
the company). and(b) tiie acts which are beyond the director’s authority as well 
nt the coospany's. The nights and duties which emanate from uftra riresvacta, we 
shall dheuas hereunder. 

(0 (Merlhe^ riiefnodsofa company can be applied in canying out 
hepe tsii tle d wtjBetfc Thenbre,iraatiilrre ^ P^nuent ia made the director 



|M9Mk oTA* ^iMNil^wtar. oipittl tefnay 
tavQMyihemooqrtotheoMiipaiveMiaftttit^taio liqvidalkM (A m^Sinwi 
(fM2) ICA* I54t But tbo diceoton so oonpoUsd to rrf iy f d titto moiity to 
oonpsay coidd claim to be indemsfied by the jN^eea when nceived tbo noneiy 
from the dincton with the koowtedye that the payawat to tiiem was tUtm jtfti*-. 
The naaoa for this nile of iadeouifioatioa ii that m such a > the payees would 
be CooitruCtive trustees of that aiooey iRusad- y. Wdct(fidi Water Worke Ce^ Ait. 
20 Eg. 474). ,, 

(ii) You have teed eadier that the diieetors are the ageots of the coatpaity.' 
That’s why |they canaot do anything whkdi the company itself cannot do under its 
memorandum. But if they nuke a contract within the powers of the company 
(/.e., hirra vires the memorandum) but ahra vfrei the powers which the campaay 
by its articles has conferred upon them, then company may ratify the ' contract in 
genera/ meeting and be bound by it (<7ranr v. UaOed Kingdom Swttehbadt 'Balbmgt 
tl888) 40Ch.D 135). If, however, the company does not ratify sndi contract then 
the company will not be bound by the contract Consequently the direoton will 
remain liable to the other party to the* contract for the breach of an 
warranty of their authority (IFeeitiv. Prtfetl (1873) L.R. 8 C.P, 427; Starkejfg* 
Bank of England, 1903) AC. 114.) 

Directors with naliedtsd liability: la a compony with linuted liability, thiO 
liability of the directors, like that of any other members, is limited to the amount 
remaining unpaid of their shares. However, a limited company may, if the 
memocandimi permits have directors with an unlimited liability. If a limitdl 
company has the powers under its articles it nuy also alter its memorandum'!^ a 
4 >ecial resolution so as to make the liability of its unlimited (Sections 322 and 323). 

Directors’ loports: According to Section 217, the directors are under an 
obligation to make out and attach to every balance sheet laid before a company, in 
general meeting a report with regard to the state of affairs of the company; the 
amount (if any) which they recommend as dividends, the amount if any whidi they 
propose to carry to any reserves in such balance sheet and the material changes and 
oommitments (if any) affecting the financial position of the company which have 
occurred between the end of financial year to which the balance sheet relates and 
the date of the report. 

The report shall deal with any changes which have occurred during the 
financial year (i) to the nature of the company’s business, (ii) in the company^ 
subsidiaries or in the nature of the business carried on by them and (iii), genenff|y 
in the clan of businca in which the company has an inteiest. However, such 
matters are to be disdosC.'so far as these are material for the application of the 
state of the company’s affairs by its members and will not. In the Boards opinion be 
hatmfiiltolhebuaiaeosof AeeonqNuoyor a^rofHssubsidiaries. TheBasfdnmst 
abo give the WlesiialiDtmatien andeipl aiietions in to lepoit ormeiee falUgg 



wtetheproTiMto Seetioa 222.tiiiB •ddeiidnie^iapoclk'rataffvfju.,,^ 
tioa, qaalificatioD or advene remark coatained in tiie anditof^ fepw» <19ia> 
report and any addendum thereto mnit be riffled by the chaimiaii of tho fioaidvdf: 
be (i authorised by the Board; otherwise, it is to be signed bysiieb mnibop of 
dbwefonas a» requbed to sign the balance sheet nnd profit and lott noeoant of 
(be oompaqy by virtue of Seetioa 2tS. la default of oompliaaoe with Uieae 
ptovieioiu, each of the diteobui and ohairiipMit signing the report withoot tho 
Board's authority shall be punishable with imprisonment for a term extemUn g 
to six months or with floe up to Rs. 2,000 or with both. But no person is to be 
ly sentenced to imprisonment for sorii oflhaoe anJess it was ooauaitted wilfully, 

V Datlse of dfaweSen: The duties of directors m^y now be summarneifaa 

T follows: 

I (i) Since the diieoton are in fidudaiy position, their duties am onerona. 

I As you know, they are the trustees of the money of the complin the bank aa 
well u of the property of the company. Ihpyarealto agentsin the trnasactioiis 
entered into by them on behalf of the company. Therefore, they must act in 
Btmost good faith and take as much case u n man of ordinary prudence would take 
. in reqieot of his own afliiirs. la other words, they will have to Mraiyifft g]] t],g 

- powers they are vested with only in this fidudaty capacity. You must remember 

that a director is a trustee only of the company and not of the shareholders thereof 
Thetefon, though he may possess inside infomiaUon which may augment the valu^ 
of Shaies, yet he is not obliged to disclose the information to a shareholder who 
offers to sell his shares to the director [PereM v. Wrtg/it (1902) 2 Ch. 421)] How- 
^ in exceptional ciiwm.^ the director may own a fiduciary doty to sham, 
boldm as well, «.g., where directors are negotiating terms of sale of iss^ aharm 
oftheconipany -That is where the director, approach the shareholder. niZJ 
viee versa for sale of shares. 

(ii) He is required to evinceasmuch drill as is expected fromnpomoB of 
Us knowledge and experience-tbus far and no further. 

(iii) Every director must act honesUy. A director shUI be liaWe to the 
oompniv for any of hi. u^ih„d deding. irrespective of whether or not the 
pmiy suffers on account of such underhand deah'ngs. r...-f nir sham to J 

to n minor, sale by director to company without thedisdosnrf of Ih 

lent miarepresentetion to ctniiieotors enticing them into in*e»st frnudn- 

9 i^ill^gmtifleatioiia,hemust acobuntfor thema^TSake thm^vJ^J ^ 
BCppiuy ^ V. Mdtdale Co. 23 Q B.D. Jdg). A eom^y may 
^iruhas be^ iadneed by bribe. SUgte^ y. 

I Q.B. 233). 

jUniigfSf^iM_^«Manu if Hip oompangn. i|eeaB,<iheNfon^.ssgy rm 
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tfte fiill to tt*e lh# ^ 

grilty of deniielioo of doty oad bo lUio ibr ^ 
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<v) It itthedatyofadlnotortoiM^t CQOipoiqrbiiioiiqfiaieli^ptjif^ 
peily inveated, unton th« artieka wa^t the dat^m of tfaia doty to otfaeia.. 

(vi) It ia iiw""F *«««* upon dinctora to ioaiat on aome independent valnatidn 
of inveatmenU and fixed aaaeta at ^pibpriittlnfittVi^. Revaliiation of immoy^ 
propertymay not be neoeaaary fora eonaideiatde tinu^ butiMaloatian ofabm 
moat be made once a year. In fhia regefd. a director pot any telienoe on!^ 
■aauranoea of the chairman or oh the eipnaaion of the aaditor*a beHef. LikMrM 
OTd Ho** too muat not rely on the diieetora* aaanianoe. 

(vi) Directon lequiied to enaore the aoeiiiate c o mpUa ti on of the etoeic 
end the phy^ checking of eeitain of tbeae hema beipf done by the 
aoditora. 


(vUi) According to Palmer a liat hf chequea that the Board authoriiM k to 
be plac^ before each meeting of the Board. 

(ix) It ia the doty of the directora not to act hi a manner prcjndioial to 
intereat or oppreaaive to aiqr merabera. If they m act, pvooeedioga will be 

invo k e d agahut them under Section 397. 

(x) Dotiea of (Bieclor tegaading takeover nnder Section 395. (Rrfarih 
F.S.P. (N) CL 3.) 

g«i director : The managing director ia a director who, by virtue 
of an agreement with the company or a reaolntion paaaed by a company in general 
or by iu Board of Dinctora or, Iqr vinue of ita memorandum or atticlea of 
aaaoeiation, ia entroated with aubatantial poweraof management which would not 
otherwise be exerciaable by him and includea a director occupying the poeitiea^da 
managing director, by whatever name called [Section 2 (26)]. However, affixing of 
seal, algning of chequea, abate cer^fficatea, etc. done would not amount 
to aubatantial poweta of management A managing director muat exetciae bib 
powera aubject to the control of the Board. 

No company can appoint or employ, or continne the i^pointment or 
employment, ofai^ petaonaa Ha managing midurieHime dhectorwhofOHan 
undiacharged inaolveat on>aa at any lieae hecnadiodgad an inaohnart; <ii> a na p epde 
orhaaatany tHaeanapeaMpaynaentlohia oceditan ormakaaor hMatanytlme 
madenooatpoaHion ' with tham.f . <iiQ ia wr haa atany ■tane<' bean ce n v l med tfira 
Cdurt«f m ofltenoe involving mond.dn|ilado4SeellemBfl)^ fetkoanae of apoM 



OMipuy or* pri«*le eoiiip*«ir «hkb !■ mMMuf of* poUio oomm. 
appoiatmcntof* nuuiagiBg director or whole time (Ucector for the flnttiiMwill 
nmte effective unlcM epproved by the Ceotnl OoveminenL In the case of com- 
incorporated after 28th December, 196a Oovemment approval cu be 
within 3 montba after incorporatiu (Section 269). In the case of ezietiof 
cft i n p*nia«, re>appointfflent also requires Oovemment approval. The approval of 
the Central Government is also necessary for amending any provision in relation to 
the appointment of a managing or whole time director or a public company or a 
private company which it a subsidiary thereof (Section 268). 

A public company and a private company which is a subsidiary of a public 
compuy cunot appoint or employ any personas managing director if he is the 
fiifMgiwg director or manager of uy other company (indnding a private compuy 
wbmh is not a subtidiaiy of a public compuy, eicept at provided in Section 316(2). 
The afore mentioned category of company may, however, appoint or employ one as 
its managing director if he is the managing director or muager of one (ud not 
mote thu one other compuy including a private eompuy which is not a subsi- 
dkr y of a pnbHc compuy (Seetiu 316 (2)]. But such u appointment or employe 
ment must have beu made or approved by a resolution paued at a Board meeting 
with the oonsut of all the diiecton present thereat and a special notice of this 
'meeting ud the resolution must have beu givm to the director then in India. 
(Proviso to Section 316 (2)1 Thus, a person cannot be a managing director fbr 
more thu two companies simultaneously. But the Central Oovemmut has the 
power to permit a person to be appointed as a managing director of more thu two 
oompuies where it is satisfied that it is necessary that the compuies should, for 
proper working, function as a single unit and have common manuging director 
(Section 316 (4)]. The term ofoffice of* managing director of a public company 
or a private compuy which is the subsidiary of a public compuy sbafi not be more 
thu S yurs at a time (Section 317). 

A managing director is appointed usually to perform such funetions ud 
carry out such duties as may be assigned to him by the Board of Directors to whidi 
he is subject [flbidiiverrA ft Co. (Wak^U) Ltd v Caddies 1955 / All 
B.R. 725]. 

In the context of Section 316, you must note that the term "whole-time 
^hector*' signifies any director who devotes his whole or substutially the whole 
of bis working bountothe work of the company. An employee who is also a 
director may be the whole time director where the compuy employs him for the 
Seholetiine. For tfaepoipoae of Section 316, a ditcctor-in-charge or whole-time 
dbentoc may be deemed to be in the ume position u a managing director. Now a 
asdUlqiieatim arises as to what is tte basn for deeming whole-time director to be in 
Use; potion of the nunagiag director whn tbe Section is not explicit about 
it? fttetrae thatSectiu }16doas notexpress)y provide for its application to 
tin cases oFwbolwtime dhactor as other Sactiqa «f.. Section, 31S, Scctiosi 269, do 



Bat ydokoow that the approval; «rthe Crotnl Ooronaaeat ii nvMia all^ 
oppomtiiieatatothe efllwofwfaale-tiandinotw GoMeqoeBtly ItitpoiiiblBtiM 
the proViikm of Section 316 ouy be applica b le to n4M«le-tia»dinetofa. 

BcBiiwntiea of SIneten (Secden ^ : Thk bu been diccuned alrai^ 
in studies on Accounting and Auditing. 

OinctornottohoMoffleeor placeefpnSt: Eicept with the oonsent of the 
company accorded by a special resolution, (a) no director of a company shall hold 
any ofSce of place or profit, and (b) no partner or relative of his, no firm in which 
be or his relative is a partner, no private company of which he is a director im 
member and no director or manager of such a private company shall hold any 
office or place of profit carrying a total monthly remuneration of Rs. 500 or more 
except that of managing director or manager, banker or trustee for the debenture- 
holders under the company or under any subsidiary of the company, unless the 
remuneration received from such subsidiary in respect of such office or place or 
profit is paid over to the company or its holding company. 

The special resolution may be passed before or at the general meeting of thd 
company held for the first time after the holding of such an office or place of profit. 
Further, where a relative of a director, or a firm in which such a relative is a part¬ 
ner is appointed to an office or place of profit in the company or a subsidiary 
thereof without the knowldge of the directors, the ccmsent of the company may be 
obtained either in the general meeting held for the first time after the bolding of 
such an office or within 3 months from the date of the appointment whichever k 
later [Section 314 (1) and the provision thereof]. 

But the above-mentioned provisions of sub-section (1) shall not be applicable 
to a case where the relative of a director or firm in which such relative is a partner 
holds any office or place of profit under the company or its subsidiary, if the said 
relative’s or firm’s appointment had taken place before the director in question 
became the director of the company [Section 314 (lA)]. 

A partner of a relative of a director or manager, a firm in whidi such4ireo- 
tor or manager or relative of either is a partner, or a private company of which sudi 
a director of manager or relative of either is director or member cannot bold aqy 
office or profit which carries a total monthly remuneration of Rs. 3,000 or more, 
unless two eomBtkms are futfilled : fira prka consent of the company by Specki 
resolution must be obtained. Secondly, the approval of the Central Government 
must be sought. But according to the proviso to this sub-section, if the office or 
place of profit canylng Ra. 3,000 or more as aforesaid is being held prior to (he 
commencement of the 1974. Amendment Act then the company riiall. within 6 
months from the date of its commencement, obtain the approval at its general 
meeting as also the ^>provi.' of the Centoal Government [sub section IB) introduced 
by the 1974 Amendment Act. If these approvals referred to in the above, proviip 
are not laken witlun 6 moBtht «s afoiesajd^ tiieatbe direcitor^^iitaaetielirimi. 



ot suBagn concerned ihall bo deemed to btyo flatted 
" ortIwdilB 

oAee on ^ nddition, be or it ilwU bewe to 

dmie at the geaetal meetng wbK —ceived or the mooettiy eouivakot of 

r^bndtotboeoamMay the remunentioa itCMveo or wb iuwsmm/« i|uiir«rai or 

puqoUte or enjoyed [See. 314 (2C) introdoced by the 1974 Amendmeiit 

Aetl. 

Wbea en otSee it bold ia coatntventioa of the provithn ia lubeection (1); 
the director, putoer. relttive, Bm etc., conceraed ebali to deemed to have vace* 
lad olBoe from the date next foUowiug the date of the general meetmg of the com- 
pany referred to above or at the expiry of the period of three months as the case 
may be, and shall be liable to refund the company any remuneration received or 
the monetary equivalent of any perquisite or advantage enjoyed by him forth* 

The company shall not waive the recovery of any sum refundahi* •* j 

“iT’*? **'“'“*^ to do so by Central GovenmLJ lictioi”?!! 

(2) (6) added anew by the 1974 Amendment Act). l^on 314 

Eveiy individual, firm, private company or other bodv cnmnr^i- 
t^ appoints to any office or place ofprofit shaU, tofw orat 

appointment declare in writing whether he or it .*■ 1 . . * “ **“* ^ •“'** 

JWOA)! 

It may happen that, after the commencement of 197 a 
oflBoe or place profit is held without the prior consent of Amendment Act, an 

i«,nlUh..Inii orittlMleconiwi, ,pp^ 

«h-d b, 

It may be noted that nothina in Section via ahsu i 
beiag the holder of any office or nrofit in th* <.a *° ® person who, 

teal Oovemment. under Section 408. as director^^h’ bytheCen- 

•dded by the 1974 Amendment A^ " ofthecompmiy [Section 314(4) 




'‘^t,’ ^fi.'» -I'"4^*' *-^'/'.‘ft^’tilr fii ■ !>‘^.'*»^ ►'?* y«‘ ?«’ ' JV S'*" ’n*''?' ■'.'!»■'■.• * '■ •**-,•’ '^V .•»..• 
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(a). In OM h^^lqr'n ditectpf, if ihf director luddipg h 

dbtaini iirim wHtfins uqr^ilqf vay of remuiieratioo ovw and 
above the temiuietadoa to vrhieh he ii entitled as such director, whether 
as salary, fees, oonuniasipo, perquisites the right to oceopy firee of iott 
pcemises M a place of resident or otherwise; 


(b) in case the ofltoe or place is held by an individual other thaw « dlreptor 
or by any Ann, private oonqumy or other body oorpcnte, if the indhri* 
dual, Ann, private company or body corporate hoMing it obtains from 
the company anything by way of remuneration whether as salaiy, fesSk 
commission, perquisites, the right to occupy free of rent any premises 
as a place of residence, or otherwise [sub-section (3)]. 

Semoval of managerial peraoaael: In the principal Act, in part VI, 
a new Chapter i.e., VIA) and SectidaS 388-B. 318-C, 388-D and 388-B 
with the powers of the Central Oovernment to remove managerial personnel from 
office on recommendation of the Court hato been added. 

A Rtfinace to High Court qf easts against managerial personnel : There can 
be drcumstaoMs relating the affairs of a company, which mighr suggest: 

(a) that any person, concerned in the conduct aid of ^ 

affairs of a company is or has been guilty of fraud, misfeasance, persistent "« g Wj. |n»f 
or default in carrying out his obligation and ftancthms under the law, or breach of 
trust in connection therewith ; 


(b) that the business of a cmnpany is not or has not been conducted and 
managed by such person in accordance with sound business principles of prudent 
commercial practices; 

(o) that the company is or has been conducted and managed by sudi peiw 
son in a m inner which is likely to cause or has in fact caused, serious infary or 
dama^ to the interest of the trade, iudnsby or business to which such oonqumy 
pertains; 

(d) that the business is or has been conducted and managed by such per¬ 
son with an intent to defraud its creditors, members or any othiiT persona or ottwr* 
wise for a fraudulent or unlawful purpose or in a manner piqjudicial to public 
interest. 

If the Central ^vernment Is convinced that any one of the aforementioned 
dreomstances exist, h may state a case against the person afonsaid and itfr^ it 
tothe High Court with ;a request that the High Court may enquin into the ease 
and record its tediiig as to'' whether or not such a person is At and proper to hOU 

tordlee of dirsetor or any other eOce coaoemed tibe conduct imdidatt^ 



M 


The statement of the case should be in the torn of an appliestion psesented 
to the High Court or such officer thereof as it may appoint in this behalf, and tho 
person against whom such a case is stated andreferr^ should be joined as a res* 
pondent to the application. The application should contain concise statement of 
such circumstances and materials u the Central Government may consider as 
necessary for purposes of enquiry to oe made by the Court. The application must 
be signed and verified in the manner laid idown in the Code of Civil Procedure. 
1908 for the signature and verification of a plaint in a suit by the Central 
Government. 

At any stage of the proceedings, the High Court may allow the Central 
Government to alter or amend the applicatioa in such manner and on such term aa 
may be just and ail such alterations or amendments shall be made as i n*y be 
necessary for the purpose of determining the real questions in the enquiry 
(Section 388-B) 

B. iHierlm order by High Court: During thependenpy of case before the 
High Court, certain situations might come to the knowledge of the High Court 
which might necessitate the passing of an interim order restraining, in the 
of the members or creditors of the company, the delinquent person against whmn 
the case is pending. In such-situations, the Hi^ Court may either on the T r««»nti nn 
of the Central Government or on own its motion, by order direct that the respon¬ 
dent (delinquent person) shall not discharge any of the duties of his office until 
further order of the High Court, and appoint in his stead another suitable person 
to discharge the duties connected with the office of the respondent subject to such 
terms and conditions ns the High Court, may specify in the order. The person who 

is temporarily called upon to discharge the duties in lieu of the respondent will be 
oS"Srt' ‘ 288 ofSootioa 21 of the Indiai Penal 


C. Findings of the High Court : At the end of hearing of the case the Wi-i. 
Court shall record iu findings. In the findings it must specifically liteulo 

^ ^ h . a, P«.I»rp.rK«tol.dd5..^5 

director, or any office and to be concerned with the conduct and r 

the company [Section 388 D]. management of 

D. PoHWj qf ,he Central Oofemment to remove managerial o^rsomui • 

on the basis of the aforesaid finding of the Hinh Either 

High Court, the Centml Oovernm«t Iraol^bsSn/ ^ 
contained in this Act. by order remove the deUnquent respradem fmm 
An order of removal having been passed under ^ion 388B 
w«l be debarred from holding the office for • period of^fiJf’yea^K*th'°!T'!J 
,4e order of mmoval. mis time-limit rnyHIcwem Je ^^ ^ 

Owment with the previous conmirrence of the Hiih Cou^aSttjS^S 
^JovjBiament mgy aococdingly permit such person to hold the oS^Sn 

«ty Other office comiectod with the c^ 


int MOMml «f jieim ik» anmptmjf' maf, wkk tktputinli 
CHit9t09««rQam^«iHMiiit;iMthtf|MfiMtotlurtoinoplaaae^^ 
pNiwIifaMis tUi Act 1SO60M 3a8B (4) 

StleSittiti AtMti: .A otMipMiy cnnot Mle aeOtag afeirt'iNt- 

mj -uoi fora tern MOBeding 5 yean at i tine, iat k eaa r#a>fpeAtf, dr axMtf 
Ike tem of office by faitherpniod aocaneediiigS yean oil’ eacii- ooeaaioB. 

Boaid **chall aot appoiat a eole aeUtag ^eat for aiqr area eaceptiub|eet to Ike'^ 
eooditioB that the appoiatment than oeaM to lie valid ffit ia not'approved hy'dlh'< 
company ia the fint genenl meeting after the date op ahicb the qipolatment 
ia made.*' It hu been held that the ^ipbiatmeet of, a aole aelliDg agent meat pe > 
made aubject to the condition of Ha being cancelled if not approved by the coinpBf||r 
in ita general meeting; and auCh a dauw muat be inaerled u a mandatory coupUbpi' 
in all appointments of sde aelling agents appoiatment without anch a i^^ge - 
being inserted ia void at Mtkt (Armu liam^iiKturtiig Corperatkm r. Ar/gAi Wm ,. 
Prlvole Ui. 1967 Con^. Com 759: Shelagrem Jkaijharla v. Nation^ Co Ltd. IHS 
Con^ Cos, 706. If the company in the pneral meeting dHaapprovea the appointmeift, 
it ahall become invalid from the date of the general meeting [Siietide 294 (2d)]. 

Where a company has a aole aeiling agent, the Central Oovemmentmay 
require the company to ftimish to it anch inform^on ngarding the terms and 
oo^itions of the appointment as it considera necessary for determining whether or . 
not such terms and conditions are prejudicial to Ae intereat of the company. If Ae 
company refutes or neglects to furnish any such information, Ae Central Govern* 
ment may appoint a suitable person to investigate and report on the tenm gid 
conditioqs contained in the appoinment of Ae aole selling agent. After perusal of 
the information f^prnished either by the company or by Avestigator (as the ease nmr 
be), if the Central Oovemaaent is of the opinion AatAeterma and conditions of 
the appointment are pmfndicial to Aefntorestof the company, it may make ^ 
necessary modificatidna Aerein so that they are ao longer prejudicial to themtermla- 
of the company. The appointment of a^ selling agent shall be regulated by Aa 
terms and con Jitions as varied by tbe Central Government from Ae date as may bo 
apedfled by the Ceomal Govermnent (Saermn 294 (5i] It has been provided Ant 
where Ae company has more selling agents than one, Ae Central Government mia)r 
eserciBe aimiter powers referred to above—only for the purpose of deiennh^ 
whether any of those setting agents sbonld hededared to be the sole idling agekl» 
and if BO, for which area or arena. 

A company may have more sdRagageikB than one A eoy area maraaa. 
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lAfwBiih.v^P lodi infomatioa. Iba 
aMepanoo to jovwtiitla iad laportaai 
afalltheaeUiaf tfsati. Oh fha baaia of Ihe iafoviiiatiOB tiiw 
ar tbfoogh the inveetifator. the Caateal Oovantawat any <«Mtiaihlyiblteah 

opiikm that aoy of the aellidi a^ii «I* tdl talaan aad pmiweei Iwtila nttdtWl* 

fj-t. for neb area. If it ao forma an opinka, it may ba oedar 4aaiMe M aelUagf 7 
afaat to be the aole aettti« afcnt for that area.nith effect fiom andi data aa anrha 
Jo the order From the dale to apedfiedia the oidec. bb appdatiBeat 
M the aole aclling agent thall be ivgulated by the temia and caaditiootaa vacfcd by - 
the Oantral Qovenuneot [aub’Mctioa <6)1. 


It ahail be the duty of the company fa) to produce to ^e person under 
olauw(b)or aub-aection (5) or clauae(b) orsub-iec(ion(6).alllx>pksf|n4papera 
of, or relating to, the eompuy which are in ita euitody or power, and (b) r^erwlfw 
to give to that penondl aaaistance In connection with the inveaigatioii which die 
company is reasonably able to pvh taub-section (7)]. If the company refuaea or 
neglects to perform these two duties, then the company and every oficer Qiereof 
who is ia default shall be punished with fine eatending to Rs. S,000 and with n 
(hrther fine of not less than Re. SO for every day after the first duriag which such 
refusal or neglect continues [sub-eection (g)]. 


FuMbMoH of i^yewnr ^eompmuathn to tok mUtng ognitsfor tho hu ef 
offie*. Section 294A prohibits payment oX compensation to the aole selling agent for 
the loss of bis office in the following cases: 

(i) Where the ^pointment of file sole selling agent ceases to be valUby 
virtne of Section 294 (2A); 






Gi) where he resigns his office aaaresultofreeoastmctioa oram^amation 
of the oompany. and is appointed as the sole selling agent of the recoostrumed 
oompany or the body corporate resnliing from the ama|g uw» ^ri ^^ n ; 

(Hi) where he resigns his office otherwise than in the eifcnmstanees envfaas- 

^ddlttthefongoing calnsefii): 

' *1** ^ breach of trust in lelatioa to. wr 

^of giom negligenoe m the conduct of hn duty as the sole idling agent; and 




:■. ■ . *' 
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v9^flwG^0<»vaniiBnrti^ Itaai,beoftlieoo5»S 

Udiyeteeeds the }irodiietitfe^siq)^<ir4hA thaSTSS^-„ 

‘ lUfhiii ^lehti wHf not he iMoeiiety tie or^ « nhritttfo/aiitdi eobda. If 
roma^thia^iBibd. tfieiiHitiay. Vy abtiftoiMM lathe (Mfeia! 


gboda Tot aoeh period as anylM if^e^ hi ihe dedaiailon [Sob-seetloa < W"55 

uu* w “y bidiyidm, fina or body «>ri»wie’ 

which has a latereat ia the eoiapiay. Is We aelllat aiennr^i^ 

• • . f • 

If a compaay hu a paid up ahtie oaoital of Ri tn kvi.. 

•l«M itiolatkn ud tbb wxml fdthc CnM Onmunt i!i! SJSy nj|.f 

iHqriiiiMewofmcam«^^K ^i!S^ "^g^** 

•uch particubn as loay be pnaeribed [sol>seGtion (5)J. 

ftMyi.hM»wttM«iiiM»l«ineMiM. iw. mde or . mH wia. 

SSiSrinS’tssiS i2r “ •Sws; 

eonimiianaiBeBt{sBb<aeetioa (dj|. tftbaoettMav m — ^. PWrth»llNiialjiaai 

Sr=2=si»“=S^^K!«“' 
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The expiMiation to Section 294AA . . 

tnd •‘wb.ttntW interest”. Appointment Ind de re-appoMmiit, 

Inrditlon to iilndhMntl. “oubsUntial intewif A. 

held by such individual or any of his rclafvea singly Sktai 

; wZy. the aggregate amountpaid up on which «eeeds Rs. 5 lakhs or 5% of Ifc® 

pii ^jip share capital of She company, whichever is lesser. 

In relation to a firm, a body corporate, "substantial interest” means jlie 

beneficial interest held by such individual or aiiy of his relative signly or togetbei; 

one or more partners of the firm or any relative of such partner singly or together, 
such body corporate or one or more of its directors or any relative of sudi director 
singly or together, in the shares of the company the aggregate amount paid up on 
which exceeds Rs. 5 lakhs or 5% of the paid-up share capital of the conqMny, 
whichever is lesser. 

Sdf-Examlnatioa Questions. {Not to be an weredfor evaluation. Answers to 
be found at the end of the Study paper). 


49. The directors of and insurance company iefi the management of the 
company’s affairs almost entirely to B, the managing ditector. On account of B’s 
i fraud, a large quantity of the assets of the company disappeared. In the balance 
I sheet items appeared under captions “loans at call or at short notice” and "cash at 
bank or hand*. But the directors never required how these iteihs were murfa up. 
Had they done so. they would have discovered that the loans were chiefly m^ de to 
! B and to the company's general manager and that the "cash at bank or in hand” 
included £ 93.000 in the hands of the company’s stock brokers, in which B was the 
partner. Could the di|;ectors be held culpably negligent in the circumstances? [in 
m^lty Eqidtahle Fire insuranee Co. {1925) Ch. 407J. 


50. The Directors left all the management of a bank’s affairs in the *««!n ds 
ofamanageraad n^er cared to enquire whether the loans were made by the 
manager on securities or whether the securities were good or worthless. The 
manager advanced large amounu to his relatives and friends without security or 
WMirities which were obvioo^ly fake. Decide [Xe: Union Bank of Alla/M 


■■L . Mtire management of a cotton miU wu vesW in the manner. Tho 

,,bilaace sheet of the mill showed stocks of yam. As a matter of fact the mill did 
iMpoassm the stocks shown and the directors and never made any physical 
,ck^ The shaiehoWen brought an action against the dkectOTM 

of negligence. The directors contended that they could not be expected to 

■ of y«ni; the responsIbiSTto this 

^ho was apparently an honest man. WonM this 

.^^IkflihiMion of the directors be upheld {In Kingston Cotum Mills Co.) 

2 i an ogeirtieliable ^ directors would be liable- wLm th. 

Jl^^Itfatlachfo i thT ^ 



IMMiiiW PlMmU^Hcr taUw foUtnittf 


pttty. 


(t^ Wten the diieoKMi eMdce ikemNiwe ^enonlly liable to a thii^ 


(b) 'When the eoattad iuid'the iorroundiaf dtcimuteaces 
ue penonally liable. 

(o) When the directon coatnct witbtmt puipoiting tp bind the coietpuiy..’; 
(d) When the dincton wy.. **We the dinotoie of X 0>. Ltd. hcnby 


egne.. 


53. How ehall the nmunenthm pebble to dlieeton be detenBlead ? 

54. Can the mnuneration payable to dincton be determined at a meetfais 

of the directon themielves ? [RaOiey Shytm 9. Hie QffielaJ rjq,iid> ^„ ^ 

A?/2^1. •• • w 

55. The nmuneration payable to directon 

(a) ihall be. 

(b) shall not be, subject to the provisions of Sections 198 and 309. 

56. The Explanation to Section 198 includes certain items within the purl 
view of the word “remuneration*'. Can you account for this iWi y f iCT i 7 

57. What is the overall maximum limit of managerial remuneration 7 

5 8 . Does the said overaU ntaximum limit include any fee payable to dine- 

ton for attending the Board or its Committee « ne f t ie g s 7 


59. What is the basis bn which a managiiw or whole-time director may be 
paid his remuneration ? 

60. Can the reinuneratiofh Of directpnof public company or its tiihsiMlanr 
beincreased? 


61 . (a) If any director geu any amount in excess of iusututoiylim^oan 

he be forced to return the exceu amount to the ««mpoiiy 7 

(b) Can the company waive the recovery of any such sum ? 


ANSWERS TO THE SELF.EXAMINA110N QUESHONS 

1. Through human agency; 2. Directon and Board of Diieeton lenectively • 
3. Elected by shareholden; 4. (a) Both; (b) (i) ft (ii); («)(«) - (d)m! 
( 0 ) t 00; (b 0)! 3- The ail. prescribes none<«rticles* prescription prevails * 
6. (a) 3 ; (b) 2 ; (c ):2 ; 7. (a)False; (b) False ; (c) l^;(d) TmejfelFato • 
(0 Fate; (g> False; (h) True; (i) True; 0) Petae ; (k) noe ; (0 Fabe* 
8 . UmMn to mod odioMMd Ibr . fc p, 
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S. 256 (4) (b): 10. M Ordinafy molutioD; (b) Special reaolatioii; (e) Nch>- 
aaeeuaiy only in caw of (b); II. Yet. if the artielee permit; 12. No; 13. No ; 
14. No; 15. No; 16. ThownMatiooedinS. 274; 17. 20companieaonly; 
18. (a); No; (b) Yei; 19. (a), No; (b) Yea; 20. No; 21. Value of one 
■han; 22. Yei. in lection 233 ; 23. Becaiue the latter, being an eipployee. can¬ 
not give up office at his pleasure—his resignation must be approved or accepted ; 
24. No. because articles operate as long as the company n a going Goncem ; 25. No* 
26. No; 27. No; unless so delegated ; 28. Yes; 29. No; 3. No; 30. (a) 3; (b) 4; (cj 
2: (d) 2 non inteiested diiectors ; 32. No; 33. Yes; 34. No ; 35. Ibose prescribed 
by Section 293, Section 294(3), 314,370,149 (2A) etc.; 36. No ; 37. No, further 
resolution to be passed for delegation; 38. Yes, only with the previous approval 
of the Central Oovemment; 39. Yes. if the private company is not a subsidiary of 
a public company; 40. (a) At the first meeting of the Board held after the dire^r 
become, interested; (b) At the Board*, meeting at which the question of enterinn 
into it U first considered ifinterest ha. arisen by that time or at the first Boa^ 
meeting after the arisiog of the interest; 41. (a) No; (b) No; 42 (a) For the sale 
pureham o^upplj of g^ or se^ice. for underwriting share, or debentures • (b) 
Nb, 43. Voidable at Boad a option. 44. Yes. provided the Board has not reoudi 
ated the contract after the expiry of 3 months; 45. Yes; 46 Void • 4 ? 

Y« i (b) No: 41. (.) No: (C) No i M) y«, y«. i ^ 

exonerablefrom theirUability; 51. Yes; 52. Yes -51 ns»k “ “on- 

provision to that efiect in the articles • 55 fa) • 56 Tn * ^ 

b«»orbioombiim(h»ofbotbtb.bMjj» 

Central Oovemment; 61. (a) Yes; (b) No **** “Pproival of the 


«»*y »»«, oot i*H-woo-K,rti«i 
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FINAL cduffi^i tN!i 
COMf>>ANY LAW 
sTijdfV-iir ' 

Coateatt: “ 

* , R<aitrictioiui on Loan to Cempankt under the ^i^e Management. 

*. Por^aie by. a Company of Sham, err. of other Cpntipaniea in the Same 
Okoup. ^ 

* Certain Compeniei to have Secretaries. 

* Compromise, Arrangement and Reconstruction'. 

* Circulation of Information to Creditors or liieiabers. 

* Facilitating Reconstruction and Amafganialit^n. 

* Preservation of Books and Papers of Amalgamated Company ' ' ’ 

* Compensation for Loss of Office on AmalgatttifiOn or Reconstruction. 

* Provisions Prohibiting Reconstruction or Amnignmntion me Void. 

* j^eveation of Oppression nnd Manageipent.. 

* Who may Apply to the Conrt when Oppressiop pc Management, is Cdhi* 
plained of. 

* Diffisreape between Section 397 and Section 398 

* Powers of Court dii Application 397 of 398, 

* Reliof by Central Government > ' ' j 

* Ocnefal OMerVatioH on Remedy for OpiAeiisUin Under Sections 397 end 398 
** Diotinction between Various Remcdiei for Oppression.' 

* Powers of the Court and the Central Government Regatdini Oppression 

ud MiamanagemeHt : ■ ■■ ' 

Prescribed Bcnttvi': - - 

//‘ iCklkiraPon MrA 

IpMeipier 'pT CbMjump tmwi md $■ S.. 
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A leading cn.i.pany i. not competent to .dvnnee . loan to nobody ^..te 
or to give any guarantee or to provide any .ecunty, m connection with a loan 
made by any other person to. or to any other person by any body corporate, 
uhleis the same has been previously authorised by a special resolution of the 
shareholders of the lending company. But no such special resolution is necessary 
if the aggregate of such loans to other bodies corporate not under the same^ 
msnsgement as the lending company does not exceed 10% of the aggregate of ih. |p 
subscribed capital and free reserves of the lending company. 


However, the aggregate of all the loans made to all bodies corporate must 
not exceed without the prior approval of the Central Government • 

(n) 30% of the aggregate of the subscribed capital of the lending company 
and its free reserves, where all such other bodies corporate are not under 
the same management as the tfeiiding company ; or 
(b) 20% of the aggregate of the subscribed capital of the lending company 
and its free reserves, where ail such other bodies corporate are under the 
same management as the lending company. 


N B. The restrictions contained In the itforementioned two clauses are irttended 
to operate ahernativeiy : 


Sub-section (lA) provides that when a lending company makes any loan or 
gives any guarantee or provides any security in connection with n loan made by 
any other person to a firm in which one of the partners is a body corporate under 
the same management as the lending company or the loan has been advanced by 
such a firm to another person on the security or guarantee provided by the len¬ 
ding company, such financial assistance shall be deemed to have been provided 
to a body corporate under the same management 


When two bodies corporate are deemed to be under tho same management : 

The relevant conditions are contained in sub-section (IB). These are as follows : 

(a) If the managing director or manager of one body corporate is managing 
director or manager of the other body ; or 

(b) If a majority of the directors of one body consliiuies, oratanytime| 
within the six months immediately preceding constituted a majority of the direc¬ 
tors of the other body ; or 

(c) If, at least, one-third of the total voting power with respect to any matter 
relating to each of the two bodies corporate is exercised or controlled by the 
same individual or body corporate ; or 

(d) If the holding company of one body corporate.is under the same man- 

agement as the other body corporate; or > 

(e) If one or more directors of one body corporate^ while holding whether 
by themselves or together with their relatives, the major ty of share. In th*t body 
corporate, also hold, ^ther by tliemselves or together wHh their relatives, the 
laaiority of shares in the other body corporate. 
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WMet-ortiM4Mid»';^|Mm«e tJut. M ■ad«r'tiM 


ai tlw ksbdiaf caanpanj!, th«:as!ne of oiwy irm I 9 wbi^ a panaer u a l>odjr «Of:: 
porate urtdai ;the same nuoatoaeat u the kndiof company 9* » nwiy km#, 

made, suarantee given or security providtd to dtffeient bedim cpipo^ate uiuts^r 
tbe same manegemeat, as the lendings company The Register sbaU'abo contain 
particolars of every loan, guarantee or security. (sub*temioa (IC) 

Further, the particulars . of every such loan, gjurantee or security initi.t be 
recorded in the register within three days of the making of such a loan ol the 
giving of such guarantee or the provision of such a security. 


Heavy penalties have been prescribed for any failure to maintain such a record 
vis, fine extending up to Rs 300 and also a further fine extending up to Rs* SO 
for every day afier the first during wUch the default continues. Ibe'rccords 
must be kept at the registered olBce of the company and^ be available for iiupec 
tion as and when required. Also, it should be permissible to take out extracts 
when requited. . 

Exeeptlona: Tbe aforementioned provisions are not applicable to the following : 

(a) any loan made: (i) by a holding company to its subsidiary: (ii) by n 
banking company or an insurance company in the ordinaiy course of its 
business ; (iii) by a private company, unless it is a subsidiary of a puNic 
company : or tiv) by a company established with the object of financing 
industrisi enterprises: 

(b) ariy guarantee given or any security provided ; (i) by a holding company 
in repect of any loan made to its subsidiary; or (ii) by c banking company 
or an insurance company in the ordinary course of its business ; or (iii) 

a private company unless it is « subsidiary of a public company ; or (iv) 
by a company established with tbe obg^ of finenciag industrial enter¬ 
prises (sub section (2)1; and 

(c) nbook debt unlesi, in iu inception, it is in the nature of a loan or an 
advance. 


PnrAaac by a Company of Sherei, etc, Mother Cempenlee in the Shh 
G ron : Section 372 provides that a company cannot subscribe for, or purchase, 
the snares of any other body coiporate (whether by itself, or by any individual or 
association of individuals in trust for it or for its benefits or on its account) unless 
it complies with the restrictions and conditions specified in Section 372. The Board 
of Directors of such an investing company can invest in the sharce of any other 
body corporate up to 10 per cent of the subreribed capital of such body corporate 
provided by so doing tbe aggregate of investments in all • ther bodies corporate 
(which are not in the same groCip) does not exceed thirty p«r cent of the subscri¬ 
bed capital of the investing company and the aggregate of the investments medc in 
all other'bodies corporate in the same group does not exceed rweary per cent of 
the subscribed capital of the investing company (Section 372.(2)]. Sub section (3) 
of Section 372 provides that in^mputing tbe percentages mentioned above, the 
aggregate of all the investments ma^ by the investing company in other bmly or 
hodks corporeie mnsTbe taken into account. Moreover, this Hmit is inappHcabk 
- toll’ co mp n e y which hie to iuveel in elmios olfered to it as rights sheeas in termn 



oTfsotlea IL la other worde^inveittneatt.m rigkU-eha^ 

•peetiv* ortbeaforeMid peroentagee iKpermiiaihle. 'IFiiat Proyiea |!»e||||jyig|{^;, 
(4)]. Bat aeoordiiig to the aeomid proviso to thie tub'section ia eaBi(kaliflg>tJiei. 
above percentage* For inveiting in other (hanre*. iaveatinents made iii .'rightaahaim . 
ore to be included/ -'u," .-j:. 

An inveftment in excesi of the afqFeineaUoned percentages' cati’be ibade bniy 
after it has been sanctioned hy resolution of the investing comtAiny 1 b''a'generat 
meeting, and fbrther approved by the Central Government [sub»eeHon^4}J.‘ 

Besides, an investment within the. powers of the Board of Di^tora ^ be 
maJe only by a resolution passed at a meeting of the Board of the investing com¬ 
pany with the consent of all the directors preserV at the meeting and'entfllhti to 
vote thereat. The notice of the resolution to be moved mugt have been aeht to 
every director in the usual manner specified in Section 286 [sub sectipp .( 5 ^]. in 
this context, let us examine a problem. The directors of X Co. Lid. desiiwto 
anthorise its managing director to invest from time to time surplut funds iii the 
purchase of shares of other companies. Would such an authorisation be valid ? Al¬ 
though Section 292 fas you have read in the preceding Study Paper) empowers the 
Board of Directors of a company, to delegate to the managing djrector the power 
to invest, in general terms, the funds of the company, nevcrlhtlesa because of the 
overriding provisions of sub-section (5) of section 372, the, above mentioned 

authorisatiOT would not be valjd This is because Section 372 does not provide 
for such a delegation. prwvioe 


The investing company also must ntaintain a register of investments made bv 
it in iharea of any body corporate whether or not in the same group: rfisclosina 
Its name, the date on which the investment wga.made, the date on which investinu 
. company came ,n the same group, the names of ail the bodies corporate in thj 
same group. The entries m the register must be made within 7 days of die invest¬ 
ment' ^ving been made. The Ragisier roust be kept open to insrcciioo at the 
registered office and extracto thereof be allowed to be mSe and copieMhweif 
when requisitioned, should be supplied on the same term, and condit.Jn.TS7h: ' 
case of Registtr of Members [sub-seciioas (6) & 17;]. |f default is made in com 

' JMh*e‘“‘»-“ciion (6) or (7) the company and eviry officer 

:V 4li« dudn, which the def.ult continue, hn^icLon?«)l“ 

'' every inveiUng company must annex to each k.Uh i. 

attWgAnt showing the names of bodies corporaie indiraf ^ aheei a 

^thas^^oup. in which investments are Ld and fhe Ja? “ 

» madein hwdnhodjcorpo™,. topuhtt 
vinentf Since the. date of previous balance sheet P"*’*?"**" Pf mvest- 

^ *curi.i.. ■" 

^ .'AjWy^cbqguraieisdeemedioboiaJtheaamc . ' « / '■ 
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pi^Ate’eoilfpMiy OAlctt k it:* «ibtMMf)i pfiP,i|ubU(^ni|il|fi(^. !^ 

(c) to qny finuiciiig TOm^hp Mtiibffil^ fhe-^MyeotOfifi»«C 4 lCMjPf^^, 
^ by way of making loans or advakee^id'w^^ttbseriMitg<tb'tlMriaqpkglpf 

' pHvato 4ndttnriai'''anterprttM in {ndia.j..<ln j|;fyr.,.ca 9 e, p[faece. the Central 
'■' ''^ovtnnrieiit:iia<i aado or.agread.to iqgke t/a the, coijyj^y^a/peck^'i^C^ 
'farr'’tllO'''pur^se' or has guantnued or agreed .,Uf guarantee the paytuiil'df 
'mAncjfs bomwed-hgr the compai^ from aqyinf^tioo ‘qutnTde Itadia^i abd 

(d) ^ iqyestments by a holding eompi^y M itl subaidhiry |jiHb.sa6tiop4.1^,„ 

/VjA /« eKtrtiM .of the power*^nfemd by Seet&n 620 (If, An tSmiatf< Goi^upir 
munt hereby diteete ..that Section 372 ^!I not appfy ‘io any eeMtpBiVeJMMMifd 
with the .obieet fifj^nanctng, where aSidtS dovendhenf^heumulOferat/oedto 
make to the company a special advance Jbr 'tHk "plitptue'of making' home udf 
advances to, or subscrUiing to the capital of, private industrkd eiitlrfitrlses in India. 
(Not^t^thn ffb.'OSR 990 dated M.75). v „ . 

Cetlain Ceapaales. tp have Semtarics 

The provisions in this regard ,ti|aye bpei incorporated'intlie Aet-anew-by 
the 1974 Amendment Act and are contained in section 383 A. Every oompany 
which has a paid up (hare capital Rs,' 2S iakbs or more, must-have a ^hojetime 
secretary. If the Board' of Directors of such a company comprises only Vwo 
directors, then neither of them can be'the secretary of the eompany Lsubrsectlon 

' ‘If,'-at the eoTnmenceiiientorthe.CQmpan*es (Amendment) Act. 1974, (i.c., 
February 1st 197S) any firm on body . .c>>r,porate,.4s holding the office of secretary 
of a oompany/ then iti must yscate. thq. paid offipe, within 6 liiontHs from soch 
dortimencement. ilariher, ifany iadividual'is t|oldin|^ this office htkdGfetiomhMnee- 
tttent with more thnn«oneeoeipanx,bi*f^8 9 pud'up share cii^^ of .Rs. 25 fdkhs 
' id/nirbire.thea hethast- eaeroise bistpption as \p thq pompaiiy of ,Which he-intbids 
to coniffim-arthessreiCstar$t wkbin^ monthi'^m such ct^ij^enpei^cnt'; klkb on 
and from such date» he. ipust vacate office as secretary in relation to ail dHber 
, ,,conripunies {.sub-section (2) ]. It may w noted that prbvlshMs'df sub^section 
(2) are of historical impprtan'de dhfy. ’' '- 

i. • l-.- S ■ J, •• ■ , 

.;.Cwigpremlii, Anaagemet aad yecmpBtiytien, 

' ' ^Though Companics.Actdeffiies *Vrrangement" it does not define *compromiife'’. 
These terms have no definite legal connotation. ‘Cbmprotnipe* mrainK Sn athic* 
gbjki ^^reetDBiit . between parties to a controversy to sie^kfe tlwilr'diff 'rences by 
■ i,.ip{y||jipg.i;^ptuaj|pbnw»l^s,*^^ Mffil*‘ddjddtsJMdg-Mi (he^^is of an 

Psa«( gihii^aiiimagt «f ‘tba'i^osri^ r4btl.*Iji'i' c6ai^dmise, *^be!psHtieB agree 
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■otto try out to reltle it between tbemwlve. Iqr « gIve-Md-take •jrr.nieitg- 
(gtroud^Judical Dietionery). For the purpose of ‘ 
held that it i> but e.senti.1 that each party thereto rh. uld 

the necenary concesrione. {DMidiMmd A Co. vs. Vtain Du ^ Coi (1»47) *7 
Comp. Cu 195 FJ ). Thu« compromiie envingei the exiitence of a^ uiqNite, e g., 
one relating to rightt. But the word “arrangement*’ ia of wide import and it» 
meaning eliould not be limited to something analogous to a compromise. 


Section 390 (b) provides that the expression ‘arrangement’ rndudet a teor- 
■anisation of the share capital of the company by the consolidatioa of shares of 
different classes* or by the division of shares into shares of different classes or 
fayJtoth these methods. An arragement also may involve debenturehoMers being 
an extension of time for payment, releasing their security in whole or in 
part or exehanging their dehentures for equity shares in a new company: the 
creditors agreeing to receive cash in part payment of the claims and the balance 
in shares or debentures of the company ; preference shareholders giving up their 
rjgbte to arrears of dividends, further agreeing to accept a reduced rate of 
dividend in the future etc. 


Reorganisation or arrangement is said to have taken place only when one 
company ia involved. Amatgamation* on the other hand, is of two or more 
companies. The term “reconstruction” includes reorganisation, arratigemcnt* 
amalgamation, etc, and thus is a term of wide import. 


A reconstruction is commonly said to have taken place when a company 
resolves to wind up its business and it is proposed to form a new company* with 
only the old shareholders as iu members to take over its undertaking, the rights 
of sh reholders in the old company being satisffed by their being allotted shares 
in the new company. In that case, the old company ceases to exist in point of 
law, and its assets are transferred to the new company. Jit would be, n o netheless, 
a reconstruction even if all the assets might not pass to the company, or all the 
shareholders of the transferor company might not be shareholders in the transferee 
company, or all the liabilities of the transferor company might not be taken over 
by the transferee company. A reconstruction, in such a case, would imply that 
flubstantiaUy the same busineu would be carried on subsUntially by the sa«"* i 
persons [ Rt South African St^ph and CoU Storage Co. (1904) 2 Ch. 2867. 

A reconstruction may be necessary for the following purposes : 

(I) To Exieed the Opvrarioes of tk CempaBy : If the shares are fully paid 
up and further capital is desired u^ be raised, the shareholders in the old company 
may be issued only partly-paid shares ia the new company so that by calltag up 
uncalled amount the company would have the funds it would require for 
^ oaring on its business. 

Hr AMming /If em e wgM cf Aeacdatleu : When such 

pm alteration cannot by undertaken under Sectiep 17. i«.. 4n a case ^vh^thc 
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hove **oi;jMi"« li itt anMinMiiidam, b«tr«ad 


AMiongli tiM Coni(Mtii^ Act pernriti compute to 
•pcriyf Tccotetoo^,: with tbeconfinoction of tte Xompciny lAl^ BoiafdilTt'lk^a^ 
..powiUalo/adtelly alter the ‘object! clause* of, the Memorandani jpf AHbeitffoa, 
e.g.«o cooiiMny incorporated to oiaffufitoture rayon yarn camiM iWlttt tmr to 
the business of manufacturint jnnis. It may, therefore, be nccuiutf fitr a 
company to go into voluntary liquidation to carry on an activity totolly untdated 
to those Cor which it was originally formed. 


(3) For tespase of Reaiganlaatieu: The term “reorganbation** is usually 
applied to an arrangement to alter or modify the rights of shuohpklm or 
crmlitOTS, or both. 

(4) In Order to Aamlgamate wMi one or amro Casufante: Amalgainatioii 
is the blending of two or mote eompanies into a single nndoftalcing, the simre’ 
holders of each such company becoming substantially the shaiehoiders in the new 
company which is to carry on the blended undertaking. To achieve this tAgectivUr 
either a new company may be formed to take over the bueineea of the caitting 
companies or the business of one or more existing companies be taken over by 
one of the existing eompanies. 


(SI Keconstractlous or Arregcmeute Uudsrtnkeu lor ArtogNi Ih* CVqpliul 
Strucbuo of Compioies bto IJte With the KoqoircaMuls of the Act : TlloAct 
requires that the capital of a company must consist only of equity and piefcccnce 
shares. Companies having deferred or other forms of Capital, therefore, are obli'* 
ged to oo iform to the legal requireme nt as to their capital structure by a scheme 
of reconstruction. 


Reconstruction may be carried out: 

(a) to sale of the company under the powers contained in its Memorandum 
of Association ; 


(b) by a sdieme of arrangement under Section 391; 

(c) by acquiring ail or a majority of the shares in another compaiqr jUader 
Section 39S ; 


(d) by a compulsory amalgamatioa of companies in the public interast by 
ao order of the Central Government under Section 396; 


(e) by a sale under section 494 (members voluntary winding up) ; or under 
Section 507 (creditor’s voluntary winding up : in the fort.mrcaaea 
special resolution and in the letter case the senction either of the Court 
or of the Committee q** Inspection is necessary ; 

(f) by a scheme of arrangement srith creditors only; under Sacrion S17 
(voluntary winding up both by members and creditors. ^ cpct.'Sl 
resolution and coitent of three*r<R(iths in vslue. mf ereditoca are 
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■-»— Und f P*w«ri ta tk* _ 

tha obieets clauie of memorandum, it maj diapoae of the wbola of ft* 

tki .e. camp.n, .111 b. dlMrikulcd unoill tli. IBM*!*. »^t- 
^ holding. In li» old oompdliy. *<>«> n conipnnyji *« Wk'IJMWo-. 

" to raiii mnlier capital and it cannot otherwi»e carry on lt» busiUrt* or Whan the 
carrying on of the bu*ine«* of the company is considered iiecesiary;' the «oint>nny 

may resort to such a course. a 

‘Sale of the whole undertaking and division of th'e proceeds ca'nnbt be a 
corporate object. Under its Memorandum • of AasociatioB,-,a...'Sigf^p steamship 
coinpany may no ddubt' sell its only steamship with tbe.whole of,its eq^ent 
and with proceeds buy another. But under a clause in its MetiM>Fandi^,^;Af 90 ci- 
ation it cannoth Sir my opinion, sell ^ pply sUM^ip-and all ,it^ u^leriaking and 
divide the proems. Distribution of capital (except in reduction of capital^ can 
only be made in a winding up tBjnckl^ L. J., in Blsgood vs. Henderson’s 
Tttmsval Estate. (1908) I Ch. 743]. That it to say, it can orly be e^cted in 
liquidation of the company under the powers conferred by section 287 of the 
OwflHuh Cnwipan ias Act Which corresponds to Section 494 of our Companies Act. 

(b) ReeenatruethM nadcr Section 391 : In order to facilitate a reconatruction 
or amalgaaiaiioa, it is fnqueiftly deitrable or necessary for the company first to 
eflect a compromiae or arrangemeat with itt,creditors or any clus of ti»m or/and 
members or any class of them Section S9l lays down the prooeduie try which 
the Court’s assistance mgy be invoked in this respect. It must be noted that the 
meeting should be conducted in such a manner as the Court directs and that 
Section 170 (2) dealing with class meetings will not. apply to meeting^ held under 
Section 391. Section 391 applies also to a company which is bethg wound up. 
Where a company is not being wound up. provisions of the Act apply to such 
meeting unless the Court orders otherwise fMadras Compisnies Rvles : RR 41,4S]^ 
Under the Calcutta High Court Rules. (RR. 41,55) notice of petition under 
Section 391 has to be given 'o members and creditors. Tlicy should send notice to 
‘the petition to the effect that they intend to appear on the hearing.of the petition. 

When a compromise or arrangement between parties aforesaid is proptfsed. 
the following persons may apply to the Court: 

(il the company ; 

(ii) any creditor ; 

(iii) any member; or 

(iv) in the case of company which U being wound up, the liquidator. 

On such an application, the Court may order a meeting of the creditors or 
® “ ** members or class of members, qs the case may be. to be 

called, held and conducted tn such manner as the court directs. If at the meeting, 
amajouty number r^fgenting three fourths in the vripq of the creditors or 
members (or any class of them), as the case may be. present an^ voting eWier In 
person or by proxy, where proxies are allowed undei iW’RuIas made under 




^iiA, ttndi^ <mW ^ ervdlhori t^i^ V^ ac^^i flf 'o^ Af aMO^b^ar 
dlW’ af meinMri; at the eatt may W ilte edmprondie or arrantemcnt ii mo 
Itedhit oa Ite company or, 'tT tliecoiitiMiiy ii being wound op, on the llqi^tor 
rmid bflf’tha eontfributoriee Ob^aection iC^). '' , 


But, before according the aforesaid aanetion, the Court muit lati&fy Itsdf 
that the company or any other person which or who has made the application, ban 
disclosed to the Court liy an affidavit or otherwiM all the material facts refantng tO 


the Gompanyt e.g., latest financial position of.the company, the latest.anditor’s 
report on the account of the company, the pendem^ ot k.ny inyUtigatien proceed: 
ings in relation to the company under Sections 23S to 2Si, etc. [Proviso to 
Section 391 (2)1 


You have observed above that if the requ’site. tbrre-fourtbs majority is 
obtained in favour of a sehemc of reconstruction, the seme shall hin d the 
creditora; members, liquMatbrs and contributoriea 'if snnetidned i)y the Court.'. 
This impUes that the Court may not sanction,'i.e. itt pomcr it dttmtionary mi 
mr eb/lgiH«ry. Moreover, under proviso td S. 391. (2), the C^urt is under an 
obligation not to sanction any compromise or arrangement under a full disclosure 
of all material fact relating to the company have been made ' Thic proviao it 
designed as a safeguard against any failure on the part of the company to dis¬ 
close all the facts matyrinl to the scheme of tho compromise placed for consider* 
ationefthe shareholders or creditors. Therefore, the claim of the minority, on 
proof that directors had failed to disclose material Csets regarding a ebmpany* 
financial position, would succeed and the Coort.wopld.not accept the contention 
if there be any, that the scheme has been duly approved by the rngjority.if it ia 
satisfied that full disclosure of all material facts bad not been made at the meeting 
convened by dM Court Under tiib*sectkm (i) of Section'391 

■ ■ r . * 

An order of the douit, made as aforecaid eball npt be effective until a certi- 
lied copy of the tame has been filed with the Registrar. A copy of the order is 
•lad leqdired to be anneaed to every copy of. the memorandum or inatmment 
wliidi' defines the constitution of the company istnied after the certified oopy .of 
the Ofde^ tas been filed with Registrar; in default thereof the company ami any 
of hsiHfioers at fault shall be punished with fine. An appeal lies againat the order 
uadw the section to the Court ^lupowcired to bear ^’appeals from-the deemioos 
of the original oouirt,'or if moieAhea one court is empowered, to. the Court of 
4nrerierjti^tidletidii. t8ectibn39I (3);(4),0)A|[7)1. . 

.C.:. .v.'-..; ■-■■ ■ ' ■' ' ■ ■ - ■ 

Before .giving its ,tanc(toa, the Gowt must be sadsfied that the lifUatory 
'|^ovi^ons .havc been.|BompUed,midK. that’Ihe olasa ofdreditOfe oe Menibers have 
lis^ (gfrty,; .iepiuse!^ ^ tboea;Who.atlsBded^ and thnt theauimoiy'm^gd^ 

heofs/Edshi.ffie interest of Aednss R prafi)f^ 
alsmhiiBUch as a enris of hwrinsffi drotia 
. m ^if fWMl ju io nah l a aa .nagarili tfite dMUhtst'elniM If'aity 


Re. Alabamt, New Orleans, Texas Pacific in Junction ggtt COf Utfi. I 
Ch.2l3 CA, Re Hindustan General Electric (h^rathm lAd 4. i.E. 1959 
Cal 679; Hand Prasad vs. Arjun Prasad 1959 Pat (293). The Court eaoaot 
nuction any wheme which involvei the doing of an act which it ultra vim the 
company [Re. Oeeanlc Steam Navigation Co. ltd. (I939),_ Ch d.l. But the 
memorandum can be changed if membera consent. It ahould be noted that a 
laheme, not certified by the Reserve Bank, cannot be sanctioned by the Court in 
suspect of banking companies. (See Section 45 of the Banking Regulation 
Act. 1949) 


Powers of the Court: Apart from the power of sanctioning a compromise or 
arrangement the Court has inter alia the following powers: 

(i) to stay, while application under Section 391 is pending, the oommence* 
meat or continuation or any suit or proceeding against the CQiapany 
(Section 391 (6)] ; 


(ii) to sup:rvise the carrying out of the compromise or arrangement 
[Section 392 (1) (a)]. Oniy the High Court has this power when it 
makes an order under Section 391 : a District Court has no speh. power. 
It may be noted that under Section 10 (2) (b), the Central Government 
can confer jurisdiction under section 391 on District Courts in respect 
of companies with a paid up capital of less than Rs, I lakh ; 

(iii) to modify the compromise or arrangement for the proper workina tlier». 

of [Section 392 (1)] .-and ' * 


II It IS satisfied that the compro* 


(iv) to order winding up of the company, u u ■■ sansnei 
mine or arrangement it unworkable [Section 392 (2)]. 

It may be noted that only High Courts have powers (iii) and (iv). 

Circulation of Information to Creditors or Members ; Section 393 provides for 
* 'tatement which must explain ihe objects of the prooos-d 
corapromlae or arrangement scheme. The statement should accompany thlTT'^ * 

o the comp.>x)mi« or arrangement and eaplain itselTvct. In partiiiar Z 
*tatement must state any material interest of the directors 
or manager of the comoany whether in their capacity as Inch or aa!^S^^ 
..fa, .. tb.. .nu.,.,. .f 

"■“r* ’» Itt' ««•»' ■"« I* i«l«d«l i. ii „ i * 

stttrment. It must Jie furbished to sneh » ^ of the 

asr.s'.rj'r=~ 





ta WAMiriCi l|e noecfiary for ttie purpoM, . of ; a U ip«iii> 

■hable wl^'a fine.'. 


FaettlUttUtn. Ree»iultruetl 0 i and Aiml§ 9 matlmu :> In ordor' to facllitale 
tchem.-t of reeonitraetioa &-amalgaaution when application it made'the^Coart 
under Seetioi 391 for sanction of an arransement which involves the transfer of 
the Whole, or par| of the property of one company (called ‘’transferor company”) 
to anotlmf company (called ‘‘the transferee company), the Court may make an 
order uiiider Section 394 dealing with the following matters : 

(0 the transfer to the transferee company of the whole or part of the under* 
taking property or liabilities of any tranferor company : 

(ii) the allotment or appropriation by the transferee company of any sham 
' or debentures, policies, etc., to or for any person: . ^ 

(lii) the continuation by or against the transferee company ofanyWhal 
proceWiings pending by or against the transferor company ; 

(iv) the dissolution without winding up. of any transfer or company ; 

(v) the provision to be made for persons who dissert from the scheme, and 

(vi) any other Incidental matter. 


The first proviso to Section 394 (1) restrains the Cour from scee*Hing a 
compromise or atrangement in connection with the scheme of amalgamation, be¬ 
fore receiving a report from the Company Law Board or the Registrar that the 
affairs of the transferor company have not been conducted in a manner prejndieil 
to the interest of its members or to pubtk interest. 

Further under the second proviso, the order for the disso’ution of the 
transferor company cannot be made until the official liquidator, on the scnitiny.of 
the books and papers, has reported to the Court that the affairs of the company 
had not been conducted .prejudicially to the interest of the members or to piM k 
interest. 


N B >1 Unnafator company' inc/udet any body corporata, whathar, or 
not a company under tha Compantaa Act, while a ^ranaharaa eon$panf eoth~ 
prisca only a company within tha maaning of thia Act, Thh dlatlnetfon la 
praaumably daatgnad to faettitata transfer of foreign eompanha to Indian 
companha by aehamas of raeonatruction or amalgamation. 

Where, an order is made under Section 334. every company in leiation to 
wbidi the orddr is made must file a certified copy thereof with the Regiatrar for 
registration within 20 days after the order it made. 

Id thb event of the whole or any part of the undertaking of the company 
being transferred, the directors candv»t receive from the transferor'company, any 
compenaatiea forlorn oftfaaLffleeor bywdy of consideration for letirement. 
Thay nayr however, leccive sudi compehsation frioifi theUahsfeieeoompMy^or 
frqm any. eth^ person provided the pairtieuUrt: witb respect to the payinait prt^ 
d M i md to Ae BMofeeit of tte vompaiiy add ^Ve been 
Jby lNp4» gaaeral eneetiag'tBeeliaW 



. loi daes not tmnifer nntomnltei^n fopo^if 
An order under Section 3M _#rAMferffMl. fAMWi* 


'f"*h V *nSire incapable of being traaMferij»d^ 
which ere in their na ^__ ...iManwi tnMl^AnMi 


penonel eervieei which traneferor company) to'the tMnaferee 

oueiy eefating between an Cb//irrto ltd , ^ 940 ) 3 AH. B.R, 

[Ifoxtsfs. Doncaster 

549 (H L)h ablieatory on the part of the Court to aerve notice of 

every^pSSatlon made to it under Section 391 or 394 upon the ^ 

H»i^«nd to take into consideration the represanta^ madetoitby^ W 

Government before passing any order under any of these ^tiona. The obj^tive 
it to “enable the Government to study the proposal and to raise such objections 
thereto as it thinks fit in the light of the facts and information available with it, 
and also to the Court in possession of ceruin facts which might not have 

been disclosed by those who appear before it so that the interests of the investing 
public at large may be fully taken Into account by the Court before passing its 
order” 


It may be noted that Section 394A, which provides for notice to the Central 
Government, does not a,;ply to proceedings under Section 392/3/eArah CAsm(/ 
Golcka,r.Offielai Liquidator, Goleha Properties (P). Ltd. (1981) 51 Comp. eas. 103 
atp. 104], 

(c) Agnisitien or Ansalgamation by aian Pnrehase ; Of the various methods 
of amalgamation, this is the simplest method. A company may acquire husiness 
and control of another company not by amalgamation but by acquisition oF a 
majority of shares in that company. The consideration for acquisition may be 
paid either in cash or shares or both. Section 395 provides a means for the 
compulsory acquisition of the shares of a dissenting minority to prevent siich a 
minority from extracting unreasonably high for its shares. 


Under the aforesaid Section, a scheme of contract involving the transfer of 
shares or any class of shares in a company has first to be offered for approval of 
the holders of such shares by the company seeking to acquire the shares. The 
scheme or contract must then be approved by the holders of not less than 90% in 
value of the shares concerned within four months from the date of the oflbr (by 
the transferee company). Where however, such shares which are to be transferred 
are already held by the offeror (i.e transferee rompany) or its nominee or its 
subsidiary to a value greater than 10% of the aggregate of values of all the shares 
of the transferor company the terms of the offer must be the same for the holders 
of all other shares and the scheme or contract must not only be approved by. 9/lOth 
in value of such holders but they mutt also be net lets than 3/4thB in nqmber. 

^ When these ednditjons have been setisfied, the transferee, compatny may give 
notice in the prescribed manner to any dissenting shareholder, expressing Hs'dealre 
to acquire his shares. This notice, if decided to be given, must be served 4rithin 2 
months after the expiry of the peijad of 4 months. Ifsneh nmHoe hr gfafnji the 
transferee company is ^entitled and bound to acquisotbest shains ciRlhelihM 
approved by the majority, unless; the disaantiai. shareholder affiiliSsgA 




at ^ 1^.jfte O^. oOtiri^':' 

itf they hulEe no i^i^iion to tM CbiM'ior/ffIt#' 
application hat been made, hot the Court hat not ordeited to the 
transferee'e<mpany must t^ih the pmerihed peried,'aend < eopy'of'ttif netbe to 
the' traeeferor (l.e. olbrel conij^iuy' together with hh ifietnaMal''of tnMfer 
executed hy the transTeree company and* onhchairdf tho'PhtPelioidefeihya 
3 perion api>onnted hy the tramferee eampany. The trantfeiree'oomlhny nraU yap dr 
timnrfer to the transferor company the amount or ocher titniiilrretlnir mpmnenrlit 
the price payable for the thatw which the tranrferee eomptny it entitled toaeqnife:’ 
The transferor company muatthercupoii regtttor the trantferce company at'ehe 
holder of thdie tfaaret. and within ond month dl the date Of tudi mgl elr a tlon, 
infom the dittenting ahareheldertdfiubhregittration and oftheteorfpcerdM 
money or other consideration representing the price paynble to them by the tenns* 
ferce company (39S(3>1. 

.Alliumsof money and any xrthec oonaideration leeeivod bythe transfareK 
company from the ^Uaasfiene company, am to be htldin tnia^ for the aeeeral 
persons entitled to the shares in respect of which they haee.hena^rweiwda^ 
until tiisburted, these am to be kept in a sepamte bank account. These am to ho 
paid: to the shareholders, against the deposit of ralevam sham pertiflcptes. .(Section 


' tM'' fmatfefM 

ditsmt^ i^arefadSden ai 


393(4)1. 

In relation to every offer of a schema or contract involving the transfer of 
shares or any class of shams in the transferor company to the transferee company, 
Che following provisions are applicable : 

(1) Every such offer or every circular containing such ofesr or every 

dation to the member of the transferor company by its directors to accept olfer 
must be accompanied hy such information as may be prescribed. 

(2) Every offer must contain a statement hy or on behalf of the transferee 
company, disclosing the steps it has taken to ensure that the necessary cash WU 
be avaltable. 

(3) Every circular containing or reeommeatBng a^ptanee of suCb an ciSlir 
should be first presented to the Registrar for registration and it should nerha 
circularised until it has been registered. 

(4) The Registrar may mfuse to register any such circular which does not 
contain the information required to be given under paragiaph (i) above or whHfe. 
sets out such information in a manner likely to gfve a false impression. 

(5) Against an order of the Registrar refhsing to register any such circular 
an nppaal lies to the Court. 

(6) Wboaoever Issuee '4circa( *r mentioned in paragraph (S) above, which 

has not been ragistered, shall be puulsbable with fine e x fis n diat to Ra 500 
(8octiMt393.(4A)]. i-. j i'<w •. 

^Funhactto aafapued. ititahtiercst:of.dissei4wg<hamhc J deM » inhTaection(3) 
^r^leetleii Inpopeg an ighl^atiM; onthC: trMifeiwr)Onn)|NMW<h>«^ 
ahareholders, whose shatas hanp h ge nj e lan og f Tj gnlP «o them 
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Vitbin one month of the d.te of r^istration of the tharei in 

ferae company, and of the receipt of the amount or other conitdciation repieacii- 

ting the price. 

When all the iharee of the company have been agreed to be trapslerfpd, the 
dinetor'a oualification share will not bo transferred till new directora. properly 
qualified to act as directors, have been appointed {Brnts vs Wollsy (19S412. 
W.L.K. 832; (1954 l A I.R 909]. The directors of the transferor c >mpany cannot ^ 
revive compensation for the loss of office or as consideration for retirement from 
office or in connection with retirement from the transfm-or company. But they 
may receive it from the transferee company or any ether person if the particula's 
of the payments, proposed to be made, are stated in the notice of the <^er sent to 
theshaieholdersof the transferor company and the proposal is approved hy the 


company in general meeting (Section 320) 

It may be noted that payments r«»tved by directors in contravention of 
Section 319 and 320 are to be held in trust by them for the company. 


Pewar of the Central Govt, to Provide for Amalgamatlen df Csunpaales 
lithe FshUc iitcicat: Section 396 provides that where in the “Public" interest, 
it appears to the Central Government that amalgamation of the two eompaniee 
itessential, it may, through notification in the Official Gazette, provide fbr the 
amalgamation of the two companies into single company with such constitution, 
property, powers, rights, interest, authorities and privileges and with such liabili- 
tiea, duties and obligations as may be specified in the notification. Incidental, 
consequential and supplemental provisions necessary to give effect to the ainalga- 
matibh may also be included therein. 


f 


Every member of creditor (including a debentureholder) of each of the 
companies befqre the amalgamation shall have, as nearly as may be, the same 
interests in and rights against the amalgamated company as he had in the com* . 
paay of which he was originally a member or creditor. If his interests in 6r rights 
against the amalgamated company are less than his original interests etc in the 
original company, he shall be entitled or receive a compensation from the amalga¬ 
mated company to the esteni these have been reduced. 

me amount of compensation receivable would be assessed by the«reaciibed 
authority. 


But the Central Government would not make such an order for amalgama¬ 
tion unless: 

(i) the draft copy of the proposed order has been sent to each of the com¬ 
panies concerned; and 

Government has considered the suggestions, obgeotibns^r 
ino^^a to the same raas|e by the aiid eotapanies or any oIoh of 
shnrrtolito thereof or any dredifor or mss of cfodltbrs ihhieof, stitMB 

g period fined by the Central OoveroUMBt 


(ii) 


( 



HkB eiptMskm ^'piiUiQ Interett” hMaotteon delaed oUwr by tlito Aet, or 
by the Oeoetml 4iaaiiee« Act. It U o 'W tHde ohpiOMloo 'lBi eoripnheadt 
IntBftllt, (i) economic welfare of" the-eototShnity 0 / 

R»/»stlun /955.2 SCR S31 ; (II) welfare of labourei iBmittSo^mtt^¥$i,Ram 
U/agarAJR (1964)SC.3SSJ, 

Pkeaerratleo ef Hooka and Papery of AanblapaM Co^y CSee^ »S A) : 
The books and papers of a compaqy which hat been amaliamated with or whoie 
k'shares have been acquired by another company under Chapter V piiirt VI 
cannot be-'disposeo of withoui the prior permiuion of the Central Government, 
Before granting such permission, the Central Govefoment may appoint a person 
to examine the books and papers in order to ascertain whethw t^ contain any 
evidence of commission of an oCTence in connection with promotiop or fonnation 
or the management of the affairs of^the firs^-inentioned company or its amalgama¬ 
tion or the acquisition of its shares. 

It is a measure introduced to prevent aocongts and records of .a conipany 
being disposed of following amalgamation at^h a view to desticgring an incrimi¬ 
nating evidence. ‘- t 


AssalgamatioBoftaeCeBipanles slcpe to be taken by helk: 

Procedures for Amalgamation of tile Companies’: Proceedings for ainalgama- 
tion by the transferor and transferee compiMiei should be carried cot eimulta 
neously. These are as follows : 

kthelbanfoeeCesapeay Ip Ibe .Traaefeier Company 

1. To check up whether the memorandum •!.' The ibete as* in the'Case 

contains the power of amalgamation; if of'transfBieeCi«j|mny. 

not, then to carry out the proceedings for ' 

its alteration and to obtain Company Law ■ 

Board’s Confirmation. 

2. To prepare the draft seheme including 2. —do- 

exchange ratio and get it approved by thd ’ 

'%,oard meeting. 

3 . To qpply *1*® Court for directions to 3. ^o— 

convene the general meeting by way of 

Judge's Summons [Rule 67 of the Com¬ 
panies (Court) Rules, 1959]; such directions 
would be in respect of matters set out in 
Rule 69. 

4. To se-td notice fo^general meetin, to every 4. —do— 

member ^long with a statement setting 

forth the terpw qf the compromise or 
Mvannmeiit and aaplaining ha effect and 
phfliesdHly atathit any asaterial interests 
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-rf «he dUertor*. nuuMfiiif " 

aaiuca’ 'Wkellier in their ciptcity •• t®* 
or M nimbert or credttor. or oiher*^ 
and the effect on thoie intereite of the 
anmlgamation and Iniofar ne it is differ^t 

from the effect on the like intererti. of other 
penoni [Section 393 (0 (a)l. In caee of the 

•aid notice being given through advertiee- 

ment, then to either include the afoieeaid 
lUtement or to notify the piece for obtai¬ 
ning thecopiei of inch •tatement [Section 
393 (1) (h) 1; theie can be obtained free of 
charge on making an application therefor 
in the manner indicated in the notice 
[Section 393 (3)]. In case ofdebeatare- 
holdeta’ right! being affected by amalgama¬ 
tion. the Mid statement to give like infor¬ 
mation and eaplanation regarding the 
truiteei under the deed [Section 393 (2) ] 
Rnba 69 to 76 of the Companies (Court) 
Rules to be noted in this connection. 


5. 1^ htdd the general meeting and pats the 
resolution approving the draft scheme of 
amalgamation subject to the confirmation 
of the High Court the resolution to be 
passed by a majority in number represen¬ 
ting 3/4t)is in value of the members as 
required by Section 391. 

6. To move the High Court for approval of 
the scheme, and for the purpose to supply 
it with. material facts as required by the 
proviso to Section 391 (2). 


€ '■ 



i . 



. r 


5. The same aa in tha case 
of transferee company 


t 

6. To move the High Court 
jointly with the traverse 
company, and also to 
supply the Ct^ilirt with all 
material factiiV' ' 

V '.s.. ■ 

Further the Court would 
need a satisfactory report 
from the Cpmpany Law 
Board or the Registrar 
tiiat the aflUrs of the 
Company have' not been 
ooMhuned ih a manner 


' - t^prqjndklal fsi' |hn late* 
fssts'of Re f rnnhstsor 



to public interest, becauae 
it ie a echeme for ibe 
amalgamation- of it, 
which ii being wound up, .. 
with the transferee com* 
pany. [Proviso to Section 
394(1)] 

7. On receipt of the Court’s order, to file the 7. The same as in the case 

certified copy thereof with the Registrar of the transferee com- 

within 30 days after the making of the pany. 

order [Section 394 (3)]; otherwise it would 
not be effective. 

8. A copy of the Court’s order also to be 8. The same as in the cate 

annexed to every copy of the memorandum of trai tferec company, 

or instrument which defines the constitu* 

tinn of the company issued after the certi* 
fi.'d copy of the order has been filed with 
the Regirtrar under a pain of penalty 
[Section 39 (4)1. 

9 To proceed to effect the scheme of amidga* 9. To do the same in the 
mation as per the scheme approved and case of the transferee 

the directions given by the High Court by company, except of allot* 

issuing suitable notices to shareholders and ment of shades and taking 

persons concerned and to allot shares and over business, because no 

take over the business as per the scheme. question of these arises 

in this case. 

SeLF*EXAMINAT10N QUESTIONS 

• (Answers not to he written out They may be seen at the end of the Study paper) 

1. Will the companies mentioned hereunder be deemed to be Under the 
same management ? 

(a) When the manager of A & Co. Ltd. is also the manager ef B & Co. 
Ltd. 

(b) When 6 out of 13 directors of A & Co. Ltd. are also the directors of 
B & Co. Ltd. which has 10 directors including the 6 ef A A Co. Ltd. 

(c) When 6 out of 10 directors of A A Co. Ltd. are also the directors of 
BA Co. Ltd.-which has 10 directors including the 6 of A A Co Ltd. 

(d) Whei. l/4th of the total vot’ng power in respect of any matter relating 
to each of the aforesaid companies is exercised and controlled by the 
same individuala. 

(e) When one director of A A Co. Ltd. holding the majority of its shares 
also bold! the majority of shares in B A Co. Ltd. 


2. Of the propoaition compriiedthe followlni etatomente, one to poireci. 
State idtcb. 

(a) H to permiaiible for a public limited company to advance loan to any 
body corporate not under the same management as the lending company, 
(i) without any resolution ; (ii) through an ordinary resolution ; (iii) 
♦hmiij ii a special resolution, of the shareholders of the lending 
company. 

(b) It is (i) so permissiUe (ii) not so permissible, for a private company toc^ 
to advance loan. 

(c) Special resolution of the lending company (0 is necessary (ii) is not 
necessary, if the amount of the loan advanced to bodies corporate (not 
under the same management) is 10% or leas in aggregate of subrnribed 
capital and free reserves of the lending company, 

(d) Prior approval of the Central Government will be needed if the aggre¬ 
gate amount of loan advanced to other bodies corporate (not under the 
same management) (i) are 10%, (ii) 20%, (iii) are 30%, (iv) are 
above 30%, of the subscribed capital and the reserves of the lending 
campany. 

(e) Special resolution of the lending company (i) shall be required, (ii) shall 
not be required, if the loan advanced to a body corporate or to all the 
bodies corporate together is S% or less in the aggregate of the subscribed 
capital and free reserves of the lending company, assuming that the 
recipient or recipients of the loan are under the same management as 
the lending company. 

(f) If the loan, advanced by the lending company to other bodies corporate 
(which are under the same management as the lending company) is an 
the aggregate (i) 5%, (ii) 11%, (iii) 15%, (iv) 20%, (v) 2S% of the subs¬ 
cribed capita] and free reserves of all the lending company, then only 
the prior approval of the Central Government will be necessary. 

3. Suppose, A & Co. Ltd. marks a loan to a firm, and B & Co. (P; Ltd. 
which is under the same management as A ft Co. Ltd. is a partner in 
the said loaned firm. In the circumstances, can the amount of loan be 

^ deemed to have been made to company under the same management ? 

4. (a) Is it essential for the lending company to maintain register and 
record therein, the requisite particulars in respect of the loan, etc. and the loarees 
under the same management as the lendiog company 7 

(b) Is there any time limit for sucb recording of the particulars ? 

(c) How can the compliance with these provisions be ensured ? 

(d) Can this -register be inspected by a number of the company and if so, 
where ? 

5. Examine the following case; 

(a) A ft Co. Ltd. makes a loan to B ft Co. (P) Ltd., which is the subsidiary 
of A ft Co. Ltd. 
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(b) A bankiog eompaay or an inrarance company makes a loan, in the 
ordinary course of its business, 

(c) A company which is established with the object of financing industrial 
enterprises, advance ioans to such enterprises. 

The aforesaid companies msde the loans beyond the statutory limits without 
obtaining the approval of the shareholders by special resolutions or of the Central 
povernment wherever, it was necessary. Can these lending companies be pena-' 
lised for violation of Section 390 (1) to (IE) ? 

(A) State which of the propositions comprised in the following statements 
is correct. 

(a) The Board of Directors of an investing company: can invest in the 
shares of any other body corporate which is not under the same manage¬ 
ment as the investing company; (ii) cannot invest in the shares of the 
other body corporate which is under the same management. 

(b) It can invest in the shares of another body corporate (not under the 
same management group) (i) 10% of the subscribed capital of the investr 
ing company ; (ii) 10% of the subscribed capital and free reserves of the 
investing company ; (iii) 13% of the subscribed capital and free reserves 
of the other body corporate; (iv) 10% of the subscribed capital of such 
body corporate. 

(c) The aggregate of the investments in all other bodies corporate (not in the 
same group) should not exceed (i) 30% of the subscribed capital of all 
the bodies corporate together; (ii) 30% of the subscribed capital of the 
investing company. 

(d) The aggregate of the investments in all other bodies corporate (in the 
same group) must not exceed (i) 25% of the subscribed capita) of the 
investing company; (ii) 20% of its subscribed capital; (iii) 13% of its 
subscribed capital. 

(e) The aggregate to the investments in excess of 30% or, as the case may 
be, 20% ; (i) needs only the sanction by a special resolution passed in a 
general meeting of the investing company; (ii) needs only the sanction 
by an ordinary resolution passed in a general meeting of the investing 
company ; (iii) needs the sanction of the general meeting by an ordinary 
resolution and also of the Central Government; (iv) heeds the sanction 
of the general meeting by a special resolution and also of the Central 
Government. 

(f) The investment within the powers of the Board of Directors can be made 
at its meeting (i) passed by simpl' majority ; (ii) passad by 3/4th nuyoiity; 
(iii) passed unanimously.' 

(g) The investing company: (i) may; (ii) may not (iii) must maintain a 
register of the ahov^mentioned investments. 

(h) The entries in the aforesaid register must be made; (i) withinTdayai 
(ii) within 14 days; (iU) within 21 days from the date of investment. 
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(i) Thi Mid regiiter (i) ii not, (li) i« open to inspection. 

7. How will yon describe (whether as compromise or as arrangement or 

as reconstruction) the following situations. 

(a) When the parties to a controversy amicably agree not to try their diffe- 
reaces out. but to settle them between themselves on give-andTtake 

basis. 

(b) When there exists no dispute, but nonetheless an adjustment of rightif * 
or liabilities of members of creditors is proposed, 

(c) When a company resolves to wind up its business and it is proposed to 
form a new company with only the old shareholders as its member to 
take over its undertaking. 

8. Where a company has power in the objects clause of its memorandum 
it may dispose of the whole of its undettaking to another company. 

9. Can a compromise or arrangement be proposed between a company and 
a class of its creditors or members ? 

(a) Can a shipping company with only one steamship, under a clause in its 
memorandum, sell it with the whole of its equipment and with the pro¬ 
ceeds buy another ship ? 

(b) Can the said company, under a clause in its memorandum, sell the thip 
and all its undertaking and divide the proceeds amongst its share¬ 
holders ? 

10. (a) Is it necessary to apply to the Court for the above-mentioned 

proposed compromise or arrangement ? 

(b) Who can apply therefore when the company is a going concern ? 

(c) Can the liquidator do so, when the company goes into liquidation ? 

11. Suppose, in the said creditors’ meeting convened bv the Court a nume¬ 
rical majority agrees to the arrangement which is also sanctioned by the Court. 
Will it be binding on all the creditors ? 

12. Before sanctioning the agreement, the Court (a) may, (b) may not 
(c)jnuit, satisfy itself that the applicant has disclosed to the Court all the mate¬ 
rial facts relating to the company. Which is correct 7 

13. The disclosure of all the Material facts (a) need be, (b) need not be, by 
an affidavit. State the correct position. 

14. Does the fact that any investigation proceedings relating to the company 

under Sections 23S-2S1 are pending, constitute a materi-^l fact for disclosure 
as aforesaid ? 

15. The Court’s order sanctioning the compromise or arrangement becomes 
eSbetive as soon as it passes thb order. Is it the correct exposition of law ? 

16. An appeal (a) does lie, (b) does not lie against the order of the Court 
under Section 391. Which is correct ? 

17. In the matter of sanctioning the scheme of arrangement, say whether 
the following statements are correct: 
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(a) The Court moit be latiafled that the atatntory provlatona have been 
complied with. 

(b) It is not necessary for it to see that the members or creditors (as tim 
case may be) have been fairly represented by those who attended the 
meeting. 

(c) The Court is bound to see that the statutory majority approves the 
scheme, but it is not bound to see that the statutory majority was acting 
bona fido in the interest of the members or the creditors (as the 
may be). 

(d) The Court can sanction.a scheme even if it involves the doing of an act 
which is ultra vires the company. 

(e) While the application for compromise or arrangement is pending with 
the Court, it can stay the commencement or continuation of any suit 
against the company. 

(DA District Court can supervise the carrying out of the compromise or 
arrangement. 

18. Suppose, the compromise or the arrangement is found to be unworkable. 
What should the Court do in the circumstances ? 

19. Suppose, that an application has been made to the Court under Section 
391 for the sanction of an arrangement and that the arrangement involves the 
reconstruction and amalgamation and the transfer of the whole or the part of the 
property or liabilities of one company to another company f (a) Can the Court 
accord the sanction ? (b) When ? 

20. In the circumstances, mentioned in Q. 19. the Act empowers the Court 
to make provision for the dissolution of the transferor company. Is this power 
of the Court absolute or contingent ? 

21. Can the directors, on reconstiuction and amalgamation of the transferor 
company, claim compensation from it for the loss of office ? 

22. Can the aforesaid directors in the like circumstances claim compensation 
from the tran-sferee company ? 

23. Of the propositions comprised in following statements, state which is 
correct: 

(a) A company U) can, (iil cannot, acquire the business and control of 
another company by the acquisition of shares in that other company. 

(b) The scheme of the acquisition offered by the transferee company to the 
transferor company requires approval fi> by the holders of at least 73% in 
value of shares concerned (i)^ by the holdeis of not less than 90% in value 
of the shares concerned. 

(e) The above-mentioned approval of the shareholders may be accorded 
within (il 30 days, (ii) 60 days, (iii) one month, (iv) 2 months, (v) 120 
days, (vi) 4months. from the date of offer for acquisition. 

24. It is said that in the matter of acquisition of shares as afore-mentioned 



9/lOihs in value of the .hareholders of the transferor company mvA approve the 
transferee company's proposed acquisition. Now suppose, the transferee 
already holds shares in the transfeior company to a value greater than 1/lOth of 
aggregate values of all the shares concerned : 

(a) How would you compute the aforesaid 9/lOths for the purpose of 

approval 7 , _ 

(b) In such a situation, will the approval by the shareholders holding 9/lOtha 


in value of the shares be sufficient ? 

(c) Will your answer be different, if more than l/tOth of the aggregate value 
of all the shares in ihe transferor company is held not by the transferee 
company but by its nominee or its subsidiary ? 

25. If the statutory majority approves the scheme of acquisition offered by 
the transferee company: 

(a) Can the Jatter acquire the shares of the dissentient minority 7' 

(b) Has the dissentient minority any right of appeal against the majority 
decision 7 

(c) If so with whom and within what period 7 

26. Which of the following statements are correct: 

(a) When the dissenting shareholder does not appeal to the Court, or when 
he appeals to the Court, the Court does not order to the contrary then 
a deed of tran.sfer executed by the transferor company on dissentient 
shareholders’ behalf and by the transferee company. 

lb) The transferee company is required to pay or transfer to the transferor 
company the amount or other consideration representing the price pay¬ 
able for the shares, 

(c) The transferor company must first inform the dissenting shareholders 
of the receipt either of the money or of other consideration repreinling. 
the price payable and thereafter register the transferee company as the 
holder of those shares. 

(d) The registration must precede the act of information as aforesaid be¬ 
cause the dissentient shareholders mu.st also be informed of the registra¬ 
tion by the transferor company. 


(e) Till disbursement the transferor company is a trustee of ail the money 
or any other consideration received from the transferee company for the 
person entitled to the sh ires. 

(0 Till disbursement the transferor company must keep all the above- 

mentioned money or any consideration representing the price payble in 
its strong room 

(g) The shareholders must be paid the aforesaid sums of money against the 
deposit of relevant share certificate. 


27. There are two public limited companies. It is felt that these should be 
amalgamated into a single company in the ihterest of the public. Who is to decide 
the question of public interest and order for their amalgaaatioa ? 



■ . ' ' ■ ‘ . ■' 

^ ' 

2t. TIm ofomald order of unalgametion (a) need not eninie, mut 
ensure, tbnt the intereits and rights of the members end creditors in or against 
the new company on amalgamation will, at for as practicable, remain aM/Mi qm 
mnUt Which is correct ? ,, 

29. Can the Central Government straightaway order without parliament* 
ary approval the amalgamation of two or more companies on ground of public 

_ interest ? 

30. Can the book and papers of a company which has been amalgamated 
with, or whose shares have been acquired by, another company under Chapter V 
of part VI, be destroyed 7 ^ 

(e) Reeonstmetlon under Scctien 494 : The Section gives complete power 
a special type for sale of business in winding up A company which is proposed 
to be, or is in the course of being wound up. voluntarily, may sell its business to 
another company and the compensation received, whether in the form of shares, 
policies or other like interest in the transferee company may be distributed among 
the shareholders of the company that is being wound up, or the members of the 
transferor company may receive any other benefit from transferee company. To 
give effect to it the following conditions must exist : 

(i) the transferor company should be in process of being wound up as 
a members’ voluntary winding up; 

(ii) there should be a proposal to transfer or sell the whole or part of its 
business or property to another company (i e., the transferee company); 
and 

(iii) the transferor company should approve, by a special resolution, the 
proposal to confer authority, whether general or particular, on the 
liquidator to put the above scheme or arrangement into effect. 

The liquidator usually gWes notice to the shareholders of the transferor 
company as regards the number of shares to which they are entitled, the amount 
payable by them thereon and the time within which they must apply for the 
shares. The sale or arrangement under this provision is binding on all the 
members whether they agree to it or not. If any member does not vote in favour 
of the special resolution, he may address to the liquidator his dissent in writing 
seven days subsequent to the passing of the special resolution and require-him :• 

(a) to abstain from carrying the resolution into effect; or 

(b) to 'purchase his interest at • price to be determined by agreement or 
arbitration in the manner provided by Section 494. 

The liquidator has the right to exe. 'sise either of the above options. Should 
he elect to purchase, he must raise the money in such a manner as determined by 
the company. It must be paid prior to the company being dissolved. 

It is s common practice to make a provision in the scheme, enabling the 
liquidator to sell the shares of those who neither agree nor apply within, the pres* 
eribed time and to distribute the sale proceeds among them. 



_ with tho resolution for voFuntery winding up or for tho nppoln^ent 
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would not be valid unless sanctioned by the Court. 

Arbitration, under this Section for determining ihe purchase price of ihnrw 
of the dissentient member, will be governed by the Arbitration Act. 1940 

Section 494 makes no proviilon as regard the rights of creditors who felt 
that they have been affected by the scheme of transfer. As such, the only remedy 
available to them is to present a petition eithei for compulsory winding up or for 
winding up un ler the supervision of the Court within a year of tht making of the 


order. 

The impact of Section 494 on the sale bf the whole or part of the business 
or property is that a sale under such .scheme can be made even to a foreign 


Under Section 507. it is provided that the procedure under Section 494 would 
apply to a creditors’ voluntary winding up as well as to a members* voluntary 
winding up. The liquidator in the former case will have to exercise the power 
only with the sanction of the Couit or that of the Commhtee of Inspection. 

At times an existing conip iny may requiie further capital to make up the 
deficiency caused b> losses or otherwise but the usual methods of raising capital 
may not be available to it. In such a case, it may resort to reconstruction under 
Section 494 by constituting anew company to take over the undei taking. Tht 
members of the existing company will be allotted partly paid shares in the nwe 
compiny in lieu of assets transferred. Fiesh capital afterwards will be railed by 
calling the unpjid amount of the shares. The shareholders of the existing com* 
pany, however will not be bout d to take the paitly paid shares and they may not 
assent to the scheme ; they may call for the purchase of their interesi or for giving 
np the scheme. The shareholders concurring ir. ibe scheme, however, shall have * 
to pay whenever the call is made fur raising fu<tlier cupiial. 

(f) Rsconstractioss under Section 517 : It is another form of reconstruction 
pursuant to an arrangement with the creditors when the company is being volon* 
tarily wound up 'Under this Section, any arrang>-ment entered into between 
a compiny about to be wound up or in the course of winding-up and ita creditors 
is binding on the company and its creditors provided it baa been : 

(a) approved by a special r : olution of the company : and 

(b) agreed to by three fourths in number and value of the creditors. 

Any creditor or contributory may, however, within three weeks frna the 
completion of arrangement, appeal to the Court and the Court may amend, vary, 
confirm or set aside the arrangement. 

N. B. Sfudentt may, note that reeoiutructlon wider Section 517 Is n0t eww 
mniifv resorted to inasmuch as it might be diffteulf ta secure the 3i4thtmi^rtty 
referred to in paragraph (b) above. 



SoGtibn 518 (3) of Act prohibits tbo paymeat' of eompentatkm to a maaagiflg 


dkeotor. or othar dlfCGtoc for thp loss.of office when be. resigns his office in eobse- 
quence of the reconstruction of the ^mpany or its amalgamation and be is 
appointed as a . managing director, manager^or other office^f the tecodiitructed or 
amalgamated company. 


fhPfislon Prohibiting Bsconstmctlon or AmaJgematieii are Void : Any 
|>rewsion contaiMd in a document, (e.g., memorandum or aticles of associations; 
resolution of the Board of. Diiectors or the curitpiiqy in general meeting ; deed 
of agreement beiween the company-and another person^, which prohibits, or has 
the effect of prohibiting, reconstruction of the company or its amalgamation with 
any other company 'absolutely or on the condition that the managing! director.or, 
manager, will be appointed to such an office of the reconstructed or amalgamation 
company, is void (Section 376j. 


S£Lp-EXAMINATION QUESTIONS' 

(Sot to be answered. Answers may be seen at the end of the Study Paper.) 

31. You have noticed that arrangement, reconstruction or amalgamation is 
possible in the case of a going company. Is reconstruction also possible of a 
company which is in the process of being wound up voluntarily 7 

32. A company is proposed to be completely wound up as a members’ 
voluntary winding-up. There is a proposal to transfer or sell part of its business 
or property jto another company. The transferor company approves by an ordi¬ 
nary resolution of ihe prdpo«ai to confer authority on the liquidator to put the 
scheme into effect. Cun the liquidator do so in the circumstances ? 

33. In the case of members’voluntary winding-up, how is the aullbority to 
sell the business or property to another company given to the liquidator 7 

34. Do you find any distinction between reconstruction or amalgamation 
under Sections 391 to 395 and recpnstruction.of amalgamation under Section 494 
or 517 7 

35. Ate the following statements[coriect 7 

(a) Any arrangement entered into between a company about to be wound 
up or in the course of winding up and its creditors (under Section 517) 
is binding on it end- its creditors only if it is approved Jby an ordinary 
resolution. 

(b) It is so binding only if it is approved by a special resolution. 

(c) It is binding only if it is agreed to by 3, 4 this in number of the credi¬ 
tors. 

(d) It is binding only if it is agreed to by 3/4ths in number and value of 
the creditors. 

(e) It is binding if it is both afiprovcd by aa oidinary resolution and agreed.' 
. to by 3/4ths in number prthe creditors. 





(f) It !• binding if it it both npproverf by'n ipeeiil 

*n hu i/4tb» in value of the eredhort. , ■ • , 

(i) It it If it i» i»®tb approved by a tpecial reaohitlon and agraedv 

to by 3/dthi in number and value of tile croditora. 

••Maierity RuU*’ at applM la the BanageaNUt of a eonpauy : 
romnaZrAct. 1956, together with the protection granted to minority under 
the Common Law. atlempti to maintain a balance between the rights of majqrrty 
tad the minority tharehoideret by admitting in the rule of the majority but 
limiting it at the tame time by a number of weli-deined minority rights, and thus 
protecting the minority ihareholders. 

Minority ehareholdert are protected by— 


1 the Common Law ; and 

2 the provisions of the Companies Act, 1956. 

1. Proteeden at Common Law : It is a well-known principle, enunciated in 
Fottv Hf*"* *** . that the rule of majority shall prevail. Butthero are certain 
etception* to this rule where the majoriQr rule does not prevail. These are as 


unQ«r• 

(a) Where the act complained of it ill^al or ultra vires the company : 

(b) Where the act done by the majority constitutes a fraud on the majority ; 

(c) Where a resolution it pasted a simple majority for any act which 
requires a tpecial resolution for it to be eifective ; 

(d) Where the act infringes the personal rights of an individual member; 

(e) Where any act amounts to oppression of minority or mismanagement of 
the affairs of the company. 

In all these cases a minority shareholder is entitled to bring an action for a 
declaratioii that the resolution complained of is void, or for an injuctionto 
restrain the company from pstsing it. All these principles have been followed, 
in a few leading cases in India as well. 

2. Protection under the Compaaies Act, 1956 : Various rights are given to 
minority shareholders by the Companies Act. 1956. These relate to : 

(a) The variation of class rights (Section 107). 

(b) Schemes of reconstruction and amalgamation (Section 391). 

y (c) Prevention of oppression of minority and of mismanagement under 
Sections 397 and 398. 

(d) The rights to apply to the Central Government to have the affairs of the 
company investigated. (Section 235). 

There are some other Sections of the Companies Act which protect the 
minority shareholders’ rights. These are : 


1. S- 17: Consent of the Company Law Board is necessary before certain 

actt can be validly done by a company, e.g., an alteration of the 
objects of a company. 

2. S-101 : Consent of the Courtis necessary in case of reduction of shafe 

capital. I '' 
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4. SMOl: Right to apply to the Central Oovemment (by a ipoc^fied numbbr: 

of membera) for the appoiatoidiit of such nvoiber of persoai at. 
directors of die company to look after tba interest of oppressed 
mieorit^. 

5. S'439: A contributory i,s entitled to present a petition to the Court for ' 

the winding up of the company on the ‘jyst and equitable' giound. 

6. S'S17: An arrangement between a-company and its creditors may be 

amende?, varied, confirmed or stt aside by the Court on the 
application of any creditor or contributory. 


Preventioa of Oppression and Mtamsaai^BBent: 

« 

The management of companies is based on the principle of majority rule. 
Ordinarily, decision of the majority is the rule for the minority. This sound - 
principle has, occasionally, been abuud and the whip of the majority has oRetf 
produced sullen effects, prejudicial to the besh interests of the shareholders. Until 
the commencement of the Companies Act, 1956 the only remedy available (under 
the Indian C<'mpanies Act, 1913) to an oppressed minority was to petition to'the 
Court to wind up the company on the ground that it was ‘*just and equitable*’ so 
to do. The winding up remedy is however, not always advantageous to the 
petitioning shareholder, or shareholders because the very persons whose conduct 
is complained of, may be the only persons capable of buying up the shares of the 
dissentients Nevertheless, the oppression or mis-management calls for some 
remedial action. Sections 397 to 4 9 of the-Companics Act, 1956 empower (i) the 
Court and (ii) the Central Goverunie.it to deal with such situations. 

The powers vested in the Court are contained in Sections 397 to 407 and 
those vested in the Central Governinenit'are contained in Sections 408 and 409. 

Section 397 provides that any members of a company who complain that the 
affairs of the company are being conduct^ in a manner oppressive to my member 
or members may apply to the Court for appropriate relief subject to Sertion 399. 
Under Section 398, too, any members of a company may apply to the Court for 
appropriate relief on the ground that the affairs of the company are being conduc¬ 
ted in a manner prejudicial to the interest of the company as a whole, subject to. 
Section 399. Section 399 provides, however, that a single member is not entitled 
to make an application under either of the Section, viz.. Sections 397 and 398. 

yiho may Apply to the Court whoa <H pc ew l uuer btemuua g emo n t fa Cam^faei 
of; 

The application cm be made only by : 

. (a) In the case of a company having a share capital; « 

(i) not le«8 than one hundred members or not less than one tenth .of tbq . 
total number of members, whichever, is less : or ■ ' 



(il) 


(b) 


(0 


w .. not lest than oae-tenih of Ibfe iMWd 

8 member or mem * ^^ided that the ftpplicMtt have paid 

respective ^mre. [Section 399 (1) 

(8)1. It may be noted that joint members are counted as one member. 

In the case of a company not having a share capital: 

not less than one-fifth of the total number ef members [Section 399 

Thn Central Government: The Central Government can also a^ly or 
The Cent members to make an application under Section 

thouS the requisite conditions under [a] and [b] are not 
satisfied [Section 399 (4)J. 

An application under Section 399 (4) must contain the names and ad-resses 
of the ap^icants. the total number of applicants, etc. It must be ve..hed by an 
affidavit The Central Government may require the applicant to produce documen- 
tary evidence in support of the complaint [Section 399 (4) : Rule 13 af the Com¬ 
panies (Central Govfs) General Rules and Forms. 1956J. It may also require the 
members to give security for costs [Section 399 (5)]. 

Diffemnee Between Section 397 nnd Section 398 : Under Section 397, the 
existence of conditions justifying the making of a winding up order on the ground 
that it is just and equitable that the company should be wound up. is a condition 
precedent to the interference by the Court. On the other hand, under Section 398 
rc“urt would interfere on its being satisfied that by reason of any material 
changes in the management or control of the company, it is likely that the affairs 
of the company will be conducted in a manner piejudicial to the interest of the 
company. The two positions are distinct. Whereas in the first case, Ihe Court 
acts to prevent injustice being done to a member or members in his or their indivi¬ 
dual capacity, in the second case the Court acu in order to prevent injury being 
inflicted to the intererest of the compapy aa a whale. 


-Thus on an application made in the foregoing circumstances, the Court will 
interfere only if it is of the opinion” 

(I) When it is made under Section 397 : (a) that the company's afifairs are 
being conducted in a manner oppressive to any member or members 
[Section 39? (2)J or in a manner prejudicial to public interest; and (b) 
that to wind up the company would unfairly prejudice such member or 
members but that otherwise the facts would justify the making of a 
winding up order on "just and equitable” ground ; 


(II) when it is made under Section 398 ;— 

(a) that affiiirs ol'the company are being conducted jn a manner prejudicial 
to the public interest or in a manner prejudicial to the interests of the 
cpmpany [Section 39^ (1) (a>l t or 

(b) that a material change has taken, place in the management or control of. 
the company may he condurted in a manner prejudicial to the’public 
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The dcmt may tike loeh order ee it thinke fit with • view to hriafing an to 
ead. .or pieveating the matters complained of or appiehended, as thoj^ase may be. . 
The material change in the management or Controfl contemplated in the preceding 
paragriqth will be deemed to have talme place in any of the following circum^ 

- tancetvi*:— . ' 


(1) when there has been alteration in the Board of Directors; 

(ii) when an alteration of its manager has taken place: 

(iii) when a change has occurred in the ownership of the shares of the 


company: 

(iv) when there has been a change in the membership of a company liaVing 
no share capital; 

(v) when a ehange has taken place in any other manner whatsoever ; 


(vi) by reason of any of the aforesaid changes, the aibirs of the company • 
are likely to 'lie conducted in a manner prejudicial to public Interest or 
to the interests of the.compaiiy [Section 398 (1) (b) ]• 


( rn> Under Section 397, the Court can end the oppression complained of:— 
whereas, under Section 398. it can prevent the matters complained of or apprehen* 
ded. In other words, only Section 398 it preventive; Section 397 is not. 

A complaint under Section 398 can be made only by a member or members 
and not by officers or directors who might be oppressed in these capacities [Elder 
vs. Elder A Weston Ltd. (1952) 102 Law J. 91; (1952) S.C. 49J. 


In the aforementioned case, the interpretation of Section 210 of the English 
Companies Act, >948, corresponding to Section 397 of our Act, was considered. 
There it was alleged that the majority of the shareholders of a private company 
had removed two minority shareholders from their directorships and employment 
but there was no suggestion of mismanagement to the detriment of the shaie* 
holders. The Court held that these,allegatiens could not s ipport an application 
under the Section which required oppressive conduct to members in their charac¬ 
ter as members. Such conduct towards a member in any other capacity, e g. 
as a director or creditor could not-ityr se justify an application. The “conduct 
complained of should at the lowest involve a visibje departure from the standards 
of fair dealing and a violation of the conditions of fair play on which every 
shareholder who entrusts his money to a company^ is entitled to rely*’ (Ibid Per 
Lord Cooper). 

Powers of Coort on Application sps^^ Section 397 or 398 ^ Without prejudice 
to the generality of the powers of making, any order as it' thinks fit under 
397 or 398, the Court has, in particular under Section 402. thefoHowiitg 
pom: ■ . . ■ } . ' 

<a) to. regulate by order the conduct of the company’s aBhifs in ^ 

, ■ Ailnre; 
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to order thepurohAe ofeheiee orinterertofawinemlw or pemb^ 

(c) -“oSIm. to order 

on the other nnniely!“ • jb jk 

(0 the managing director ; 

(ii) any other director ; and 
(IH) the manager; 

*upon such termi and conditions as may, in the opinion of the Court, be just and 
equitable in all the circumstances of the case ; 

(e) to terminate, set aside or modify any arrangement between the company 
and any person not referred to above, after giving due notice to, and 
obtaining the consent of the party concerned ; 

(f) to set aside any transfer, delivery of goods, payment, execution of other 
act, relating to property made or done by or against the company 
within 3 months before the date of the application under Section 397 
or 398 which would in the case of an individual be deemed in his insol¬ 
vency to be a fraudulent preference: and 

(g) to deal with any other matter fot which in the opinion of the Court, 
it is just and equitable that provisions should be made. 


The Court may make an interim order for regulating the conduct of the 
company’s affairs, pending the passing by it of a final order under Section 397 or 
398 (Section 403). 

Where an order made under Section 397 or 398 involves an alteration of the 
memorandum or articles of association of the company, the company shall Pot 
have the right to make any alteration therein, subsequently, in a manner which is 
inconsistent with the order passed by the Court without its leave (Section 404). 
Certified copies of the alteration must be filed with the Registrar. Where, an order 
of the Court under the foregoing Section involves the termination of any of the 
agreement mentioned hereinbefore such termination shall not gi\e rise to any 
claim for damages against the company for loss of office or in any other respect 
either under the agreement or otherwise. Further, no managing or other directors 
or manager whose agreement has been terminated or set aside shall, without leave 
of the Court, be appointed in any of the above capacity in respect of the company 
for a period of five years from the date of the order. Any contravention of this 
provision it punishable with imprisonment for a term which may extend to one 
year, or with a fine up to Rs 5,000 or with both. Before leave is granted, the 
Central Government mutt be notified and beard (Section 407). 

Relief by the Central Geveminent : Section 408 haj vested somp pawers 
in the Central Government to prevent oppression or misihaaagcir.ent. It^an 






'-•wralie ^eil» iwinn cm ittdwa mteon or (im thc ^^iicMkw'df-ict Immi 
. 100 awmbe r i ! -of tho coopaay or ofiaeiiiben boldiagat IcMt'otioieiiittiof lie. : 
total voting poorer therein. But eierdiiog before such pooere, it mtiei make sttch 
enqniry aa it deems fit and lie satisfied that it is neoessitir to' exejrdse its powers 
in order to prevent the affairs of the company being conducted ei^r in a manner 
oppreulve to any members of the company or in a manner'prejudicial to the 
interests of the company or to pubiic interest. Being thus satisfi^, it may appoint 
snob number of persons as the Central Government may, by order in writing^ 
specify as being necessary to effectively safeguard the interest of the 'company, or 
its shareholdfen or the public interest, as directors thereof for such period not 
exceeding three years at one time as it may think fit [Section 408 (1)]. In the 
alternative, the company may be asked to elect its directors by the system of 


proportional representation by means of a single transferable vote ao that the 
minority may also have representation in the Board of Directors of the company 
[Proviso to Section 408 (1)1« 


If the Central Government has passed an order under the Proviso to Section 
408 (1), it may, should it deem fit. direct that until new directors are appointed 
purstiant to the aforesaid order, such number of persons at the Central Govern* 
meat may, by order in writing, specify as being necessary to effectively safeguard 
the interest of the company* or its shareholders or the public interest will hold 

office as addlilotutl directors [Section 408 (2)]. 

m 

The director or directors appointed under sub-section (1) or (2) of Section 
408 are not liable to retire by rotation as contemplated by Section 25S [Section 
408 (3)1- These directors are not required to hold any qualification sharer ; nor is 
their tenure of office liable to termination by retirement of directors by rotation. 
These directors may, however, be replaced by some others by the Central 
Government (Section 408 (4)J. No change in the Board of Directors, after a 
person has breii appointed or directed to hold office of a director or additional 
director under Section 408 shall so long as such director or additional director 
holds office, be effective unless confirmed by the Central Govt [Section 408(5)]. 

On appointing directors or additional directors referred to in the first two 
sub-sections above, the Central Government may issue such directions to the 
company as it may consider necessary or appropriate in regard to Its aflSdra. Such 
directions can be issued not withstanding any thing contained in this Act or in 
any other law for the time being in force [Section 408 (6)]. The Central Govern¬ 
ment may require these directors or additional directors to report to it from time 
to time with regard to the affairs of company [Section 408 (3)] 

On a complaint being lodged by the managing or any other director or the 
manager the Central Government is empowered under SeCton 4M to prevent agy 
diiu^ in the Board of Directors, which i» likely to affect the oompai^f prejudiei- 
atly. The power confer^ by this Section, ho^er. cknnot be exercised Ji^ 
retotioa to a privats company, unless it is a subrididlry of a public ooffipany. ' 




GmmI ObMmtlM M Mmair tx OgtnultamiuStcilmS^ m^ jM : 
The »iiie4y eveltable nnder Section 397 of the Compeniee Act, cea be i» 
yoked only when the affein of the compeny ere being coadncud in a manner 
oppienive to e •hareholder or ahareholdera. Likewise, the remedy nvaileUe under 
Section 398 can be invoked only when the nffairaof the company are being 
conducted in a manner prejudicial to the interest of the company, Theae two 
Sections clearly postulate that , at the time 8n>licaiion is made, there must be a 
continuing course of conduct of the affairs of the company, whicdi is oppressive 
to any shareholder or shareholders or pr^udicial to the interest of the company. - - 
Tt is this course of oppressive or prejudiciai conduct winch can be made the 
subject-matter of a complaint in the application. The foregoing provisions of law 
de not confer any power on the Court to set aside or interfere with past end con¬ 
cluded transactions between the company and the sbaieholdera or third parties, 
which are no longer continuing wrongs or to award a compeniation to the com¬ 
pany for the aggrieved shareholders in respect of such transactions (Seth Mohanlal 
Ganpaimm vs. Shri Sayajl Jubilee Cotton and Jute Mills Co. Ltd. (1964) 34 Comp. 
Cae, 777). 

There are only two cases in which, on the application under Section 397 or 
398 of the Companies Act, 1956 the Court is empowered to give relief in respMt 
of past and concluded transactions which are no longer continuing wroqga; 
they are really in the nature of eaceptions to the genera] principles as stated above. 
Firstly Section 402 (f) enables the Court to set at naught transactions amounting 
to fraudulent prefetence, effected within three months befoie the date of the 
application under Section 397 or 398 even though they are no longer contin uing 
wrong!. Secondly, Section 406 of the Companies Act, 1956, read with Section 543 
of that Act in the modified form aet forth in Schedule XI enables Court on an 
application under Section 397 or 398 to bring to book delinquent directors, 
managers and other office-bearer! of the company and to enforce the company’s 
claim against them if they have misapplied or retained or have committed any. 
misfeasance or breach of trust in lelation to the company (Seth Mohanlal C ar ^ t 
ram vs Shri Satyaji Jubilee Cotton and Jute Mtlls Co Jjtd. andolhera, ibid). 

Persons who hold majority of beneficial Interests but minority of voting 
power, can complain of oppressions which term includes not merely obtaining un¬ 
fair pecuniary advantage but also an overwhelming desire for power (Re Harmer 
Ltd. 109 LJ. 24 C.A.). The remedy available is analogous to that of winding up 
and, consequently. Section 4f 6 provides that Sections 439 to 544 shall only apply 
v> companies in respect of which application baa been made under Section 397 
or 398 in form set Pwth in Schedule XI. Before seeking a winding up. a member 
must exhaust his remedy under section 397 [See Section 433 (f)J. 

ObfhMttoa Betwcra Varfotw Remedies for Oppressions 
. The remedies available are : suit for injection and declaratioh by ^ho' 
OHtMf ihareboldera who have been oppressed by an lafringanent ofclaaf rig^ta. 



•(». 'Tl^'it'IM^-Moeptibii to ^ iitle 
' i ftpiBc t of Strang done to only eoQpaayoto Me; (fi) wted^up 


petkioa; (iU) rdief under Section 397 or 398. Remedy (i) applies edieie wrong 
consists of single act or acts and it has not been the course of a condfiet; Remedies 
(u) and (iii) apply whme wrong is the outcomh of a course of conduct and not. 
due to an individual act The oppressed shareholder must act reasoitbly 
M. exhausting the remedy (iii) before remedy (ii) can be availed of. 


liawara of the, Coart aad the Ceatral Govonaaeat Segardtag Opprsasioa aad 
Mlsmangemeat : The Court may, with a view to bringing to an end of preventing 
the mutters complained of, make such ordet as it thinks fit. including order for 
the regulation of the conduct of the companyTs affairs in future ; the purchase of 
shares or interests of any nftmbers of the compsmy by other members thereof or 
by the company : the terminat.on. Jetting aside or modification of any agreement 
between the company and its managerial personnel. In fact, the Court may make 
any order as may. in Us opinion, be jum and equitable in the eircumttanoe«.of the 
case (Sections 398 a d 402 of the Act). 


Though the powers of the Court are vary wide, the application for relief in 
cases of oppression and mismanagement must state, in the prayer, the nature of 
the relief sought. It must contain enough material to leave no doubt aa to what 
the applicant desires the Court to do [Re Laboratories Ltd , (1951). 1. A.E,R. 
110 ]. 

The powers of the Central Government are now unlimited. Under Section 
408 It may appoint any number of persons to bold office as directors of a 
company when it is satisfied that it is necessary to make the appointirente in 
order to effectively safeguard the interests of the company or its shareholders or 
the public interest. 

' In addition, under Section 409 of the Act, if the Central Government is 
satisfied on a complaint being made by any managerial perspnnel of a public 
company or a private company which is a subsidiary of a public company, that as 
a result of the change in the ownership of shares, a change in the Board is likely 
and that such change would, if alloawd, prejudicially affect the affairs of the 
company, the Antral Government may by order direct that no resolution passed 
or that may be passed or no action taken or that be taken to effect a change in 
the Board of Directors after the date of the complaint, shall have effect unless 
confirmed by the Central Government. The order of the Central Government 
shall be directed to .prevent the change in the Board of Directors bnt will eatend 
no further ■ 

Powers of' the Ceatral Gev en nwo t to remove Managerial Pwrsoaael ; The 
powers of the Central Government to remove a director of a company are 
eonUined in Section 388 B to 388 B of the .Companies Act. TheCentral Ooveril* 
meat may- state a case against any of the managerial personnel of a company and 
refhr the ease to the High Court with a request that the High Court may inquire 
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u- raeord > Hadlni or not 1» !■ * fttiad fr^rpOtMfl 

director or nay other office connected with tbe ooiic^t 

thi. power Wheri in its opinion there me circumstances suggestiQg : 


fi) that any person concerned in the conduct and management of the ailkira 

of a company is or has been in connection therewith guilty of fraud, 
misfeasance, persistent negligence or default in carrying o*|t hisoWiAX 
ggf frtiiM and fhnetions under the law, or breach of trust; or 

(ii) that the business of a company is not or has not been conducted and 
managed by such person in accordance with sound business principles or 
prudent commercial practices; or 

' (iii) that a compan y is or has been conducted and managed by such person 
in a manner which is likely to cause, or has caused, serious iqjury or 
^nfnagi. to the interest of the trade, industry or business to which such 
company pertains; or 

(iv) that the bttsinesa of a company is or has been conducted and managed 
by such person with intent to defraud its creditors, members or any 
other persons or otherwise for a fraudulent or unlawful purpose or in a 
manner prejudicial to public interest [Section 388 B (1)]. 

Every case under sub-section (1) shall be stated in the form of an application 
which shall be prasented to the High Court or such officer thereof aa it may 
appoint in this behalf [Section 388 B (2)]. 


The person against whom a case is referred to the High Court under this 
section shall be joined as a respondent to the application. [Section 388 B (3)]. 
The application made to the High Court must contain a concise statement of 
the eheamstancea and materials ai the Central Government may consider 
neceiMiy for the purpose of the inquiry, and be aigned and verified in the mnnnej 
laid down in the Civil Procedure Code, for the signature and verification of a 
plaint in a suit by the the Central Government [Section 388 B (4)]. 

The High Court may on the application of the Central Government, or on 
its own motion, by an interim order, direct that the respondent shall not dis¬ 
charge any of the duties of his office until further orders of the High Court; 
and appoint a suitable person in place of the respondent [Section 388 C (1)J, 
Such appointee shall be deemed to be a public servant within tbe meaning of 
Section 21 of the Indian Penal Code. [Section 388 C (2)]. 


At the conclusion of the hearing of the ease, the High Court must record 
Ui findings (Section 388 D). If the finding of the High Court is against the 
^eeipondent, the Central Government, by order, shall remove him froiq office 
tSection 388 (1)]. The person against whom an order of removal from office is 
made mutt not hold the office of s tKreetor or any other offloo eonnec^lcd syith 
the conduct, and management of the affain of the company for a pdriod of 
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5 jetft [dactioB 388 E (3)> On the l^ovnl of a peraoii froiai dlBoo in thadddva. 
'inuner, ' ae compensation in any cireurnttan^ce whatever is payable to him for. 
this loss or termination of office [Section 388 &(^)]. The comany may, with the 
previcms approval of the Government, appoint another person to the office in 
placeof the person removed. [Section 388 B (S)J. 


Misbasanee : Where an officer has committed a breach doty to the eenr> 
pany the direct consequence of which has been a misapplication of its assets, fdr 
which he could be made responsible by an action at law or in equity a 
breach of duty, if established, is a “misfeasance” /ff/naiton Ctaton Mills Co. bt 
Re No. 2 (1896) 2 €h. 279 C. A.]. Action for misfeasance can be taken under 
Section 543 of the Act. It does not, however, create new rights, nor does impose 
new liabilities. It is only a convenient procedure for enforcing rights and 
remedies which would ordinarily be enforceable by a direct action, if there had 
been no winding up. It is a summary remedy for enforcing, in the event of the 
liquidation of a company such liabilities as might have beep enforced by the 
company itself or by its liquidator either at law or in equity, [/n reC^y 
Suitable Fire Insurance Co. Ltd (1925) I Ch. 407 at P. 527: Govlnd Ndfayan 
Kakada vs. Ranganath Gopal Rajopadhye (1950) I L.R. 54 Bom. 226J. 

The Section, however, cannot be invoked In every case in which the company 
has a right of action against an officer of the company; it is limited to cases 
where the action arises through a breach of duty by an officer of the company 
whereby a pecuniary loss has been caused to the company. Breach of duty wou.’d 
include mUfrasance or breach of trust, in the stricter sense, and the Section will 
apply to a case of misapplication of money or property which the officer was 
bound to have paid or returned to the conipany. It is not the remedy available for 
claiming repayment of an ordinary debt, e.g. a sum overdrawn on account of 
salary or expenses in respect of a visit abroad fJte Etic Ltd (2926) I ChB6I)J. 


Concept of ^‘Public Interest’^ and it« Impingement on Compnny Law ; The 
expression “public interest” is ah elusive abstraction ; it means general welfare 
of the dbeiety or “regard for social good” and predicates “interest of the general 
public in matters where regard for the social good is of the first irioment.” 
According to Justice of the Supreme Court of the U S. A., “the idea of public 
interest is a vague, impalpable, but all controlling consideration." 

A thing is said to be in public Interest where it is or can be made to appear 
to be contributive to the general wa’^are rather than to the special privileges of 
a nlf i—. group or individual. In common parlance, it is assumed to denote the 
interest of the community or nation as a whole as well as the State Governnsent 
which ropresents it. “The expressioa is not capable of precise definition and has 
uot a rigid meaning, and is elastic and takes its colours from the statute in.which 
It oemn^tbe concept varying with the time^and state of socimyqud hsneete« 
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Thu whufa ‘imbllc li>»"«’ '“••» 

!m^«d drumHMoM". U-«r CHtfJMIc tl<*^lnSMi^»a»r,. 

Kameshvfor, A.I R: J952 S C.2S2]. 

Since the concept of public intereit U i>ound to undergo frequent change* 
with a change in our locial, political and economic values, no hard and fast 
definition can be, and actually has been, laid down by the Act. Whatever further ^ 
the general interesU of the community as op^sed to the particular interest 
of the individual (a company formed and registered under the Act is a legal 
person) is to bs considsred as “pubic interest", ie, an interest in which the 
cammunity is direc.ly a td vitally concerned. A survey o the provisions of the 
Act wjuld reveal the iruih of the statement that the concept of public interest 
has been making rapid inroads in to the Indian Company Law, e.g.> Sections 396, 
397, 398,408,637A A etc. : Schedule VI also being intended to safeguard public 
interest. 

A survey of the provisions of the Act would reveal the truth of the statement 
that the concept of “public interest* has been making rapid inroads into the 
Indian Company Law: 


Q) Section 396, as you have seen earlier* empowers the Central Government 
to provide for eon^Mory amalgamation of companies (notwithstanding 
anything contained in Sections 394 and 395) in to a single company in the 
public Merest. It may be noted that the expression “national interest" 
■ was used in 1956. The substitution of “public interest" for ‘'national 
interest” was brought into effect by the Amendment Act of 1960. The 
Indian Companies Act, 1913 contained no provisions akin to those of 
Section 396. Therefore, such a provision was.made in the Company Law 
for the first time by'the Company Act, 1956, 

(ii) You- have read in your Study Paper on Auditing that Section 211 (3) ein; 
powers the Central Government to exempt any class of companies from 
compliance with any of the requirements in Schedule VI pertaining to 
form- and contents of balance sheet and profit and loss account) if, in its 
opinion, it is tecessary to grant the exemption in the public interest. {The 
expression “public interest" has been substituted for "national interest” 
by the Amendment Act, 1960] 

(iii) The annual statements of account (in the form set out in Schedule VI) of a 
public company and its subsidiary companies are public documents (In 
the case of a private company, the profit and loss account is not a public 
document). -^ The Companies Act, 19S6 has laid down the minimum in> 
formation which is to be disclosed in these statements along with general 
principle that it must exhibit a true and fair picture The information 
now required to be given is much more than that under the Indian Compa¬ 
nies Act, 1913. The purpose behind this !s, undoubtedly^ the safci^rdinf 
of the ptMic tntrreat. 
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Qf> "Hiiiil * «**• wiMM mmfer of ikam is a Imi 

ilnedrilliiy toldMplaciBaiid. Maranlt dtenofa eteBtela flM Gm^ 

peritlea of 41te Board vf Diracton te likaly to take |iiaGo ;aadl\irther 
eadi a cituation (in the Oovt?i opiaioB)/iBay be pr^ndiclal iiothe i^blio 
intereet. la eoch a eaie, the CMtral Ooverament it empowered, aader 
Seotioa 250 (31 and (4) to iiapote rettiictiont on each trantfert e g.* the 
voting rlghti in respect of lucta abaret shall not be exercisable for the 
period Bpeolfled not exceeding three yeart>the resolution approving the 
transfer of such shaies should first be sanctioBed by the Oovemment in 
order to be eActive. Thus, the provisions of Section 2S0 have been ex* 
tynimA iq ptMic intereU alto by the Amendiaent Act of i960. 

(v) Under Section 397, the member (rf a company has been given the right to 
file an application to the Court for appropriate lellef where the aflUrS of 
the company are being oondncted. hirer oAe, in a manner iSNjndicial to' 
piAHe iWeruef provided the requirements of Section 399 are fhlfilled. 

« 

(vi) Under S^tioa 398. the shareholder company can Sle an plication to 
the Court for relief in cases (a) where the affairs of company are being 
conducted in a memier pMjJudida/ to pMie ititereti. 


aJ ’’t: 


(vii) Under Section 408, the Central Oovemment is empowered to appoint 
such number of persons as the Central Government may, by order in 
writing, specify to hold office as directors in the oompany, where, on the 
applicatioa of the members of the company (holding the requisite quali¬ 
fications) or of its own motion, the Government is satisfied (after hold¬ 
ing .such enquiry as it thinks fit) that these appointments are necessary in 
order to prevent the afiairs ot the company from helHi conducted, .Auer ' 
c/ie, ia a manner whieh is prejudteb^ to pMie tnteroti. 

(viiQf Uitder Se^oo 394 (1) Of the companies Act, 1956, the Cowl Imi been 
empowered : (a) to refhse its sanction to any compromise or arrange¬ 
ment in oonneetion with a scheme for the amalganuuion of a company 
which is being wound up, with another company wherqji^|eceives a tO' 
port from the Company Law Board or the.Registrar th^ytbe affairs of 
the company have been conducted After e/fe in a manner pr^udireiB/re , 
ptMte Urtoreat; and (b) to refuse the dissolution of any transferor com- >* 
pauy under clause (iv) of Section 394 (1) where it receives a report from* ? 
the Official Liquidator (on security of the books and papers of the 
oompany) that the affurs of the company have been conducted, inter 
ptki in a manner preJudMal ti,yubfie imtereat. 

(ix) The off Nv of pMic trustee has been set up so as to enaMe him to take 
over the voting rights of shares and debentures held in trust from tbe^ 
trustees to be exercised in such mnner as hemay determine (Sections 
I SifX end 158B). The otgect of this was to ensure that voting powms 
ji^)|ilig to funds held in true! for the company or tiie j^Uic were 





3* ■ 

wir rri wl to promote the poblic intereet oad not to fbrtber tboio of frkete. 
iodivldnelt who bed formed tM-free tnute oetensible for *publio motlvee*. 

(«) The object of Section 13 (o) end (d) (ei amended in 1965 on tto recoa»- 
of the Vivian Enquiry Commiasion and cndoraenient the 
recommendation by the Daftary Saitri Committee) ia to enable ahardiolder 
and others intereaied to a form a clear idea of the ‘main object’ and other 
object. Thia amendment, in combination with Section 149 [2A] which 
requires that whenever a company embarks on any kind of bnaineas 
activity regarding “other objects** the aanction of the company by tpei^ 
lesolution must be obtained will give the shareholdera an opportunity to 
know for themselves the actual busineu which the company is carrying on 
or proposes to carry on. This is likely to put a positive cheek on the 
public money being jeopardised. 

bi) The evasion of income*taa or super-tax ia a matter of public interest 
benamt shareholding and shareholding in the names of fictitious or non- 
existing persona were once very common because in such case tax might 
be evaded and the revenue could be defrauded in cases where the super-tax 
limit was reached. To check such a practice, jSection 68A has been 
incorporated in the Act in 1965, tendering it a punishable offence for a 
person to apply for or get an allotment of share or get a transfer of shares 
registered in the names of fictitious or non-existing persons or benarntdars. 
Further, to check such practice, both the benamldar and the holder of 
beneficial interest in a share have to make declarations under Section 187C 
(introduced by the Amendment Act 1964), 

The Central Government is empowered to state a case against managerial 
personnel to the High Court under Section 388B where the circumstances suggest 
that the company is or has been conducted and managed by such person in a 
manner which is likely to cause or has caused serious injury or damag e to the 
tMtnus of trade, industry or business to which such company pertcint (v/d'e ' 
Amendment Act of 1963], 

SELF-EXAMINATION QUESTIONS 

(Answers not to be written out. They may be seen at the end of the Study 
paper.) 

■St 

36. (a) When oppreuion or mismanagement is complained of, can the Central 

Government apply to the Court for redress 7 
(b) tJan it also authorise a person or a member to make an application ? 

37, Answer the following question ; 

(a) In the msc of an application for oppression, can Court interfere if the 
conditions, warranting a winding up a order on just and equitable 
ground, do not exist ? 

'b) If the conditions referred to in (a) exist and the winding up of the 
company would not unfairly prejudice the member or members, can 
the Court interfere? 







' <e1. Caa Court maku an iatatia order for retulatinB tha aooduct of i3i« 
eMBpanj^a aflkin, pending the final order Section-397 or 398 ? ■ 

(d) Cantne Court, in the case of oppieteibn and mismanaiement, set aside 
or interfere with past and conclude tranpactions between the .company 
and the shareholders or third parties which are no longer coAttnuing 

* wrong 7 

^re there any exception to rule underlying (b) above ? 

answers : 

1 (a) Yes; (b) No; sc) Yes ; (d) No: (e) Yes. 2. (a) (iii) ; (b) (i). (c) 

fii) • (d) • (e) (i); («• (V). 3. Yes. 4. (a) Yes; (b) Yet; 3 days from the 
thl ararit: (o) By imposition of the prescribed penalties; (d) Yes, at the 
- reaistered office of the lending company. 5. No. 6. (a), (i); (b) (iv); (c) (u): 
fd) (iO • (e): (0 (iii); (i) : ^h) 0). (u). 7. (a) Compromise; (b) Arrange- 

ment • (c) Reconstruction. 8. (a) Yes; (b) No. 9. Yes. 10 (a) Yes; (b) Company 
creditor or members; (c) Yes. 11. No unless the majority lopiusents 3/4ths 
in value of the creditors: 12. (c). 13. ib). 14. Yes; IS. No. 16. (a). 17, (a); 
Yes ■ (b) So ; (c) Yes, only regarding the first part of the statement; (d). No. 
re) Yes * (f) No. 18. Order the winding up of the company. 19. (s). Yes ; 
Jh) On the recdpt of a report from the Company Law Board or Registrar that 
transferor company’s affairs have not been conducted prejudiciaUy to its mem- 
1,.. int-rests or public interest. 20. contingent. 21. No. 22. Yes ; provided thg 
c^rr,«.criW b, S«.io. 319 «. fulMed: 23. (.). (i); (b)00 : 

24 (a) Transferee company’s shareholding in the transferor company be 
inLded ’for the purpose ; (b) Yes. only if they constitute at least 3/4tha in 
iLir- Sno. 25 . (a) Yes; (b)Ye,; (c) With the Court and within one 
month from the date of the notice received from transferee company. 26, (b) 
(el & (a)' 77 Central Government. 28.1b). 29. Yes, 30. Yet. but not 

without Central Govt’s previous permission 31. Yes, it U a member’s yolunta^ 
winding-up 3^ No. 33. By a special resolution : 34. The former is m respect 
of a comMHV which 18 a going concern and the latter is in respect of company 

• r 'dation 35 (alNp; (b)No; (c)No; (d): (e) No (f) No ; (g)YM. 
M 'S Ym • (b) V»: 37. (•) No i (b) No; (c) Ye.: W) No: (e) Y... S.. 406 
Srfoo 402’; (f) .no S«t.on «.0 with S.-4lon 543 in tb. modlfcd fn>m M fortb 

in schedule XI. 




jfoy Art P'ess, Srptfmber 1984, SoSo 
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_j.gip; xhe winding up—more popularly known M liqulda^ 

tten-of a company relates to the proceedings by which M all itt aflUn are 
ISL up. (b) its rights and liabilities ate dis:emeJ. and (c) the claim of ill en^n 
an settled either fully or to such an extent asmay be warranted by the auett of the 
oompanv. Having met all the obligatiooa of the company out of the ai^ leal^d, 
the surplus assets of the company, if there be any. are dutnbuted among ite members 
iu proportion to their rights laid down by the articles of association. On this beipg 
doneandoncomplunce with certain other statutory requiremente, the company is 
Mid to have been dissolved. 


The term ‘winding up’ should not bo construed as synonymous with ‘bank- 
luptcy*. In the matter of windiqg up. the general rule is that a ctmpany may be 
wound up if its members so desire or if it cannot pay ito debtt or if its extiaction is 
cemiderd desirable on any account It thus follows that a company may be wound 
up even if it is otherwise solvent, as w..ere the winding-up is for purposes of recon¬ 
struction. Moreover, a company cannot be declared bankrupt, in spite of the fact 
that it is unable to pay off its debts —it can be only wound up in such a case. 


Where a solvent company is beiqg wound up, all debts payable on aoootin- 
jMicy and claims against the company, present or future, certain or contingent, are 
admissible to proof against the company, a just estimate being made, as tar as possible, 
of the value of such debts or claims as may be subject to any contingency, or may 
■ound only m damages, or for some other reason may not bear a certain value 
SectioB (S2S). As regards the right of the creditors of the company which is being 
woand up for its inability to pay to its debtt, the same rules prevail as case of insolv¬ 
ency law in respect of debts provable, the valuatioo of annuities and future and 
rnntipggn* liabilities and the respectis'e r^hts of troured and unsecured creditors 
(Sectioa 529). 


The secured creditor may rely on the security ami ignore the liquidation all- 
together, or value his security any prove for the balance of bb debt, or give up hb 
security and prove for the whole amount. Unsecured creditors are paid in the order 
prescribed by Section 530. Preferential creditors are paid first; liabUity for dividends 
b satisfied only if the claims of the outsiders are fully met. 

So far as the employees are concerned, a winding-up order by a Court operates 
as a notice of discharge to the employees and officer of the company except when 
the business of the company b continued [Section 443(3)]. A voluntary winding 
up which involves a discontinuation of the business also operates as anotmeofdb- 
ohaige, and may also rise to a claim for damage where there b an agreement for" 
employment for a fixed time (Abigiue y. Unlow Mamifaamiitg Co. (i97«) i.lLB. 597), 

A ooBqmqyi being .a body corporate^ continues in exbtenoe until it b dissolved 
aoooidiiig to law. Dissolution can be brought about in the following ways 

1. ^nmofoto/theeoi/^iiyoiiamefromthtnglMrbjftliglteglftim-ifritlima 
irtHibigif order): Adcfiuctoompsqybtheoneiriiidiliasaot beeahplydaMived 
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whonitoii||ittolM«ebendiHoi«Bd» batAeBuie ofwbUiooiitfaaeioatheRegii* 
ter of Conpeniee i—iiitemwl ia the R^giitnr’s oflioe. 

Where the Regietnr has a naioBable grouad to believe that a oompany h not 
carryiai oa baeiaeH or is aot ia operatio a he must send to the company a letter 
tfan^ post eaqairiag if it is earryiof oa busmees or is ia operatioB. Ifnoicplyif 
received by him irithia oae moath. the R^istrar. within 14 days after the expiry of 
the period of oae month, must send to the company a register letter referring to the 
and slating that no answer tiiereto has been received and Anther staling 

if no answer is received to the second letter whhia one laonth of the date thereof, 
a notioe will be pnUisbed in the Offldal Oaaette with a view to strikiag the company’s 
name off the regbter. If the Registrar either gets a reply to the ellBct that it is not 
canyiag on businem or Is not in operation, or does not within one month, after the 
second letter, receive any reply, he may paUish in the (NBciai Gazette end s^ to the 
company by registered post a notice that at the expiry of a period of three months 
from the date of that notice, the name of the oompany will, nnlen cause is shown to 
the contrary, be strode off tte Register and the company will be dimolyed. 

Tftbe Reghtiar has reason to bdieve eitber that no liquidator is acting or that 
the affahs of the oompany has been completely wound upb and any returns requ ir ed 
to be made by the liquidator have not been made for coneec u tive ax the 

Re^etrar must publish in the Oflkial Gazette and send to the oompany a simitar 
notioe When the time stipulated ia such notioe expire!^ the Registrar nuqr, 
cause to the previouly shosm, strike its name off the Regtater and publisb notioe there* 
of in the Qflkial Gazette, whereupon the company shall stand dteolved. 

Rat the liability (if any) of every director, manager or other oiBeer who was 
exetcMog any power of management and of every member of the oompany, sImH 
continue. This liability may be enforced us if the oompmqrhad not been dis^ved. 
Abo, theaforemid provisioni will notaffed the power of the Court to wind np a 
oompany the name of which has been struck off the register. 

Where a oompany has been struck off the renter, the oompany, or any member' 
or crediter who feA aggrieved, may, within 20 yean from the g—of the notice, 
apply to the Court to have the company restored to the mgirter. If the Conrt is satis* 
(led that the oompany was canyiag on basinam orwai ia oper a tion srfm strack off 
Athatitisodiecwisejastthit it be restored to the regirtcr, it may make an order 
^/Koidingiy. When a oertUed copy of this order is delivered to the Regtatrarfor 
regiet im thm, the company would be deemed to have oontinued ia eztatenee ae if its 
male bad not been atrpek off. 

A letter or notioe Rferredto above may be addieeead to (he ooeapoity. at its 
l eg htered odloe. If there is no such oflioe^ it may be addremed to the oompany to 
theeamofioiBedireetororjotlieroilleer of tne oomonay. If Aere tanomdidifti^r 
or oOcer wfaoee. muae and addiem is known to the Rg^iar, it SMqr bie sent to each 
of dm penqns iriw aabseribedto dMmeaM)nadBm atAe addiem mentioned ta Ae 
meaMMandnm [Section SM)]. 
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I 


1lev4«al0f Mmit cwupMJ 
gtcthaSSy. 

SectiMi5S9 

/n ' Applicstion for revival mint 
be piesented by the liqui¬ 
dator or other penoo who 
i^ppeaa to the Court to be 
inteiealed. 

(li) Limitition period for appli- 
ii 2 yean of the date 
of dnsdIutioiL 

ffii) Acts done after dissolution 
and before revival are aot 
T a i i4«**d by order of 
revival. 


Seetleu 560 aud disMlvod ceipaiy aiar 

I 

SecthnSOO 

(0 ApplicatioB to be made by 
the company, or aqr onditor 
or member. 

• if 


(ii) Limitation is 20 yean, from 
the date, of gaaettinig of the 
notice. 

(SO Such acta, done after the name 
of company being stnick off 
before revival ate validated: 
TfmaK Ud. v. Oaten (1925) 
1. AJB R. 513 C.A. 


2 of the Court or by the order of the Centrat Gotermient under Section 

396 : A undertaking is being transferred to another company under a 

ichetne in acoordanoe with Section 394 may be dissolved by an order of the Court 
[Section 394 (I) (iv)]. 

The dissolution of existing two or more companies may take place when the 
Central Government, by virtue of Section 396, orden of the amalgamation of the sau* 
—{.tiwg companies into a new single companv in the public interest. 

3. By wbutog yp : Ibis method is by far the most common one and is followed 
when for any reason other than those mentioned above, the company’s existence is 
not desired or ought to be terminated, e g., because the object for which the company 
had been formed has been accomplished, or because the company is insolvent, 

Madas ofWiadhsg up: PartVn of the Act deals with the winding up of a 
company. Under Section 425, a company may be wound up either: (0 by the Court 
(compnlaory winding up); Oi) voluntarily ; (iii) subject to the supervinon of the 
Court Whichever method is adopted, liquidator orliquidatois moat beappoinief 
to administer the piopjrty of the omiqNuiy, and thpy first apply the assets of the com- 
patv towards the payment of debts which have statutoiy priority in a winditig up^ 
neat to the pqmsent of creditors in their order of pncedeboe and then drstribnte tte 
surplus, if any, among the shareholders according to their rtyhts dstsr se. 

In respect of companies wift a paid-up capital of 1cm than Ra. 1 IsAh; winding- 
up jnrisdiotiott can be conferred on the District Courts. ha other cases, only the 
Comt has jnridiction in winding up mattem (Sectimi 10). 




Distnetkm betweeri thUMt’iiiibte of «indifi| vp : 


Solijeetto 


Compdioiy 

1. Signifij Settkmeiit of 
mice/ iSiiin of the 
company by 
the Court—the 
Court being 
the abwrfnte 
controlling au¬ 
thority. 


2. Grounds ; those speci¬ 
fied in Section 433. 

3. Com- From the pre- 
meoce- sentation of 
ment tiw petition 

(S.441). 


* 

4. Liqui- Official Liqui¬ 
dators. dator eventu¬ 
ally, becomes 
Uqnidalor and 
acts under 
Court's super- 
nsion (S 430). 


Viduntaiy 

Setdement of affaiis with¬ 
out the intervention of the 
Court, either by monbesa 
or by cnditon uridi, of 
course, a right to apidyto 
the Court for any direc¬ 
tions or Older if and when 
aeoesMiy. If the diceotom 
an in a position to make 
the statutory declaration 
of solvency required u/s 
488. it will be conducted 
as a member’s voluntary 
vrinding up—members 

having the controlling 
authority over, and credi¬ 
tors having no voice in, 
the proceedings. If the 
directors cannot make the 
dedaration, ft would be 
all creditors’ affaiii. 

These specified in Section 
484. 

From the passing of the 
resolution ^ 441) 


In erne of member’s, liq- 
nidalor or Uquidators nie 
appointed by the company 
in general nmeting 
Da the othei^' see ciediloft 
and m en d mm appoint a 
liquidaloc 


S up er visio n of Court 
Setttement of dm affiAs 
diroagh the''iplervention 
qf tim Court—not ll|fam 
the ootaet as is titO icaae 
in ooeapulsory windiag-Bp 
but after the paswife of 
the resointiaa for volun¬ 
tary winding vvw on the 
application by creditor, 
contributory or voluntary 
liquidator. Finun this 
stage onwards 4he con¬ 
trolling power shifts from 
the members or creditors 
(as the case may be) to 
the Court 


IntareelB of the conspaiqr 
or oootribulories or of 
creditors. 

From the passing- of the 
first resolilian Ibr voian- 
tary winding np^ foreup- 

noB wiEdiBg^ buteoali- 
nnee with that already 
oommenoed (Jhrr Tburtae 
ACo.U88Si2SCk.Dimi 

Unkmthe Court MppekiM 
an liquidator 

or Official Liquidator m 
a liqnidalor in Iwme of 
Section S21, the Ihpiidatar 
afauady appoiaied in the 
so l a ntagM ali y 



MMktbe eraditofs*cMbe 
piwaib MlcM utf dine- 
tor, neaiMr or cnditor, 
withm 7 doy» after nomi- 
aetioa made by thecredi- 
ton,a|>piia to the Court 
fOT an order tiiat theoom- 
fMuqr'a noaioec ihalt be 
the liquidator iartead of 
orjonCly .with the aedir 
ton* nooiinee or for an 
order a ppoi n t ni g Official 
Liquidator or some other 
penon that the crediton* 
nominee. In the abaenoe 
of aiqr nmninatioo by cn* 
diton, the compa n y*! no- 

tor(S.S02L 


1 Ttana- 

Void 

enlem 

Valid if made to the liqui¬ 

fer ofiba- 

the Court or- 

dator or to miy other per- 

na made 

deni 

other- 

sonwith the aanction of 

after the 

r/ive (S, S36 

theliqnidator[S.53((l))L 

comm- 

(2)1. 



ofwio' 
dhif up : 




6. Attqob* 

Void 

whan 

This rule ii inaimlicBble 

ment, die- 

pot m 

Ibrae 

to the volnataiy windhii- 

tram or 

mithoi 

It the 

up. 

amcation. 

kaee 

af the 


elb ima* 

Court ( 

PaeCian 


jaar the 

S37.) 



alter ooaa* 
neooc9Mat 
of mb. 
dtag op : 




7. fttaa 

Lfc|ofdator (ian 

Liquidater OHUot doio: 


Void nnlcm 
denochenii 


the CoiirtflF* 
le (S.S3601. 


at doto oatyan ha am oa|y report to die 
ttedtremhmof Raii^Hnr&»Aaappropriate 
or lift CM IS. acltai[aLStf(9]. 

WM. 


I do 10 
[S.S45]. 
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CoatriMariai: fo t winding up. the tenn *^BanCribatof]r umui patt or piUNnt 
memben. Strictly, it jneane every penon liibJe to oontribute to die aMteoiTnooffl- 
penyintbe event tfitt being wound up, end indudee holden of duuci wfakh ue 
ftilly paid; for the purposea of all proceediage for detenniniiifr and all phopeediagB 
prior to the final determination of, penoas who are to be deemed oontributoiitoB; the 
term Contributory* indudee any person alle^ to be a opotiibutoiy (Section 428). > 

U If a member is once placed on the list of contributories, he is liaUe to the 
^ent of original shares that remain m»p»id, unless he proves that he should not have 
been placed on the list For «■■*—«% soaae applicaats cons e nte d to becooM share- 
holders of a company on the oonditioa that thieir suggestions were included in the 
memorandum and ^idm of nssodntion. Ibeir suggestions, however, were not carried 
out by the promoten. But Che npplicsnte s^ned usual applicatioas for shares which 
were alloCt^ to th^ and thereby hecame sbareholden the oompeay. it was hdd 
that it was not open to them to object inbieqneatly to their being shaicholdem of the 
company on the ground that theoonditkm had not been fulfilled (£hsr Beago/Shgar 
i/Ob Udian: (1941) If Comp. Gu. Ifi94 

I la MIl i j nf fanlrihnlafkis as yrms u f and maa*rn Hartiaa 426): When a eom* 
pany goes into liquidation, every measber, whedier pact or present; has to contab ut e 
to the asMs of the conspany. However, a past member will not be requited to con- 
tribote in the following dicums tan cm: 

(a) if he had ceased to be a member for a period of one year year or upsmrds 
before the oommenoenicnt of windiiig up. 

(b) if the debt <»r liability of the company was contracted or incaired aiter he 
oemed to be a member; 

(c) if the present memben are able to satisfy the contributions required to be 
made by them under the Act. 

niere h; however, a limiution ou the amouni the members nmy be nqoired to 
oontribuie. In the case of a oompaqy limited by shares; any past or pieaent mamher 
is not required to contribute in eaoess of the aaaonnt, if any. uapaiu oo the aharea in 
respect ctf which he is liable as such member. 

In the case of a oompa;i.y limited by guarantee, a past or present member is not 
^nind to oontribuie an amount whidi is e xe em of the amount nedertetcf to be 
contributed by him to the assets of the oonapauy in the event of its bemg wound np. Is 
the case of a company Umited by guarantee but having a share capital, every mendier 
(present or pusi) of the company it liable, In addition to the gnarantead amount, to 
contribute to the extent of any aum unpaid on aqy shares held by him aa if the omn* 
pany were a oompaagr limited by shares. 

When any provaions are contained in a polky of iosucanoe or other coatmet 
whereoy the liability of individual members on the poliqr or ooatiacC is redricted or 
whereby the Amds of .the compeay are almm made payable^ the liability of the ooatii> 
hntoiy wfll be objected to such a piovisiou. Dividends, profits or other sums due to 
a pest or p resent member, must net be treated u debts due from the oonapoy pv* 
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able to thatmenber fonetting off the righuof the memben « cnrfrton 

ifmme otherwise then in the charwrter of nieihb«. But mdi mms 

taken into nccount for fimJly ‘h® rifh*« of *«“ contributories ptr » 

422 (0 (0 ^ (8)1- Aeco«^'«8 to Section (I) (g). end deM due to • part oenber 
n ^t ^ un^W.*! dividend, cannot be admitted to rank in comperition with-the 
i^e toorfinaiy creditors (lU: Cbnsolttbreff Ge/^^e/dro//fewZnrtanrf 
(/P5J) Ch. 689J. 

Thennbility of a member to be included in the Hat of oontributorieB ii nqlT'^x 
cMtractu but ex Age. This is borne out by Section 426. It provides that the liabOity 
at H contributory shall create a debt accruing due from him at the time when his lia> 
biiity coiumciKcd. but payable at the time specified in the calls made on him by 
hquioator. In other words, thd liability of a contributory though commencing at the 
daiewhv.nhc crtered into the contract with the company undfir which he became a 
mtmiicr! is o«ity contingent upon the company oeing wound up, inasmuch as it js. until 
P call is inade, nothing more than a mere liabUity to contribute, if oecesoaty, to the 
asiei: oi the company for payment of the debts due to its cicditurs and eapenses of 
the winding up. Thus the liability of a contributory ariaes ex Age and. not ex eon- 
iraetu The effect of this provision is to give to the liquidator » new cauae of action 
which a company itself might not have. For inataime, if the daim of a company for the 
realisati«>ii of any call from a member is barred by limitation, auch member becomes 
liable to I'^iy <>!i that has remaind unpaid on his shares including the unpaid call when 
the (omp'.ny c into liquidation [In re East Bengal Mills Ltd. Supra] Thu statutory 
liability of (he contribuuny is a new liability which arises after the winding-up of a 
company lias si.'irtcd. Therefore^ it is no answer to a liquidator’s claim against any 
o.'.rsor; \ hose name appears on the register of membeis that there was an agreement 
with the directors to esciude this statutory liability [Hansraj Gnipta v. Asthana (1932) 

1* C. 240J. 


A director or manager—whether part or present» whose liability under the pro- 
vLsions ct'thc Act is unlimited shall, apart from his liability to contribute as an ca¬ 
nary member, be liable to make a further contribution as if he were a member of an 
unlimited company. No further contributiOa is requited of him. 

la) if he ha- ccuscd to hold office for a year or more before the commencement 

of :hc Ai.id'.jg up; f 

ti>) if the debt w.a:^ one which the company had contracted aAer he had ceased 
to hold office; 

fr', subject tn the articiss, the director or manager shall not be liable to contri¬ 
bute so as to satisfy the debt or liability of the company and the cools, 
rha^ and expenses of the winding up unless the Court deems it neoesury 
(Section'427|. 

CeniHbutorles in ease ef ieaA or tnsohrnry of tntmber or of wtading vf of a 
body eorporate sAleh is a member : In the case of death of a member, fata 
legal repnsentative will be liable as i^nttiibutories svhetber the death took 



9 


before or afler hit Buiie had been piaoedootbe IteoTooiitiibBtofies. IteaHiiaeeB 
of ittoivcBtiBenben are liable as oomributMica subject, hoerever.to their pooer of 
disdahner. When a body corporate wlueh is a contributory is in the process of a 
whidiog up, it will be icpreaeated by its liquidator in icfard U, its own, liability, and 
the liquidator sliaU be aoontribiit^ subject, however, to his power of diselaiiaer 
(Sectiona 490.431 and 432). 

GOMPULSOBY WINDING UP 

ChCBsaslaneaa for coaspriBocj'wlaliai up : tieetion 433 deals with the cueums' 
canoes in whicfa a com^y may be wound up by the Court. These are asfollows: 

(a) if the company has by a special resoAtf/oa resolved that it shall be wound 
up Iv the Court; 

(b) if the company defaults in delivering the statutory report to the Registcar or 
in holding the statutory meeting. But instead of ordering such a company 
to be wound up the Court may direct the report to be filed or the meetiiv 
to be held; 

(c) if the company does nnt commence its business within a year from its ui«»^ 
poration or tusptnds lis ImtiiusM for a whole year. It should be noted that 
the power of the Court to wind up, when the company has not carried on 
business for a year, is discretionary and it will not be exercised unlem there 
are indications that the company has no intention to start or to continue its 
business. However, the Court would not grant an order against the wishes 
or.a mejority of the contributories if the delay in oommenciog, or the inter* 
ruption of, the business is explaind and if it is satisfied that business would 
be commenced or resumed (MiirAdfav’ v Saigal Steam Ce.£ML,y92l) 
I.L.R. 47 CaL 634]; 

(d) if the number of members is reduced below seven in the case of a public 
company or below two in the case of a private compiny, the Court wonld, 
however, permit the compmiy to wind up itself voluntarily. In this conneo* 
tion, it is necessary to reeall that according to the provisions contained in 
Section 43 of the Act a member is personally liable for the debts of the 
company if the number talli below the statutory minimum and the butsnem 
is carried on for more than lix months after the number has been so ledu- 
oed and auch a fact is within the knowledge of the shareholden; 

if the company is unable to pay its debts. Under Section 434, a company 
is deemed unable to pay iu ddvts In aqy of the foUowiug ciieumstaaem; 

(0 If a creditor of the company, to whom the company by —M gnnwnt or 
otherwiw owes a sum ei.;^ing Rs. 300, has demanded the same in 
writing, and the company has for 3 weeks tbereiftar ncglcGtod to pay 
the amount or to secure or compound for it to the reasonable satirfac* 
tkm of the creditor. » 
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The tbove-mentioned letter ordena’id may be delivered by refirtered post or. 
otherwise at the registered office oT the company. Tlie meaning of the word "deliverad** 
in fespect of a registered letter cannot be limited to cases when the roistered letter is 
mrf ptfrf by the addressee. A tender of such a letter, even if it is refused I 9 tbo 
addressee, is a good delivery. The refusal to take the delivery of the letter preeindea 
the addressee from pleading ignorance of it<^ contents 

Prior to an order for windiitg up a company being niade, it is required to be 
shown that the debt due from the company is presently payable and tlmt the title of 
the petitioner is complete. A petition cannot be supported on the allegation that somb' 
debt is due. unless it was a debt for whkh a statutory demand was made, [in Re. 
Jambad Coal Syndicate Ltd. I.L.R. 62 Cal. 294J. 

The demand under clause [i] above a called alatutoiy notice and highl y formal. 
Notice served at some place other than the registered office of the company will be 
invalid [Bakhtlarpur Bihar Light Railway Co. Ltd. v. Utdm of India [J9MJ 93 CU LJ. 
271] But if the comyany has no registered office, then the notice of for njo 

payment of the debt may be given at the place where the company carries on 
BrUiA A Foreign Apparatta Co., ( 1865 ), 12. L. T. 368 ). Where the debt a bona fide 
disputed, clause (0 does not apply; 

(ii) If execution or other process issued on a decree or order of a Court in 
favour of the creditor of the company is returned im— iu whole 
or in part; or 

(hi) If it is proved to the satisfaction of the Conit that the company is 
unable to pay its debts. 

A company maybe woundup even when its assets are valuable, ifth^are 
locked up in investments and the company is carried on at a loas. In considering 
whether a company n able to pay its debts, die company’s contingent and proapective 
liabilities have to be taken into account, and, therefore, it may be —iHr to pay its 
debts, although it has paid its debts as they become due. ifiu cxistii« and probable 
assets will be insufficieat to meet its prospective liabilities 


Tojusti^ the application of clause (Hi) above, the company maybe in the 
words of Sir WilUam James, V.C ‘•commercially insolvent”. Insolvency may te pro¬ 
ved easily by notice under clause (0 ; under clause (iii), it is more difficult to prove to 
the satisfaction of the Court For imtance. the fact that the liabilities of a comnanv W- 
far exceed Its assets does not ipao facto mean that the company is unable to oay iu ^ 

debts and does not give rise to aground for compulsory winding up under S^ion 
433. It 8 rather the commercial insolvency’ (i.e,the circumstances in which the 
existing assets and liabilities “are such as to make it reasonably certain .. «I! 

make the Court feel satisfied that the existing and probable assets would be imnffi 
CU to ™cl toc Uto^ IMIty, .rticb 2^ 

of nUljt,oar ItoJcM, Ap.rtlcto.r„toS„^7£” 
the capacity to meet the demands of its creditors ; in that case awi^ineu»o»w 

AML luiuLMlf’■ 
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la the Re^rar CompoHlet, PmOab vs. Ajanta Ludty Scheme and immetmeet 
Co. Private ltd. and Otken {1973^, 43 Comp. Cos. 314, the Registrar of Companies 
filed pethioii for the wmdiog>ap of the respondeat company under Section 433 (e) 
read with Section 439 (Si of the Act on the ground that the company wu unable to 
pay Its debts and that iti fiaWlities, eneeded its assets.' The two issum that emeigcd 
therefrom were as follows, vk. (a) whethm the company was unable to pay its debts 
and meet its liabilities; and (b) whether it was a proper case ‘for whidingiop. Hdd: 
^a) That for determining the company’s aNUty or otherwise to pay ib dc^. it was 
\d be considered whether the company was able to meet its liability as and when they 
acoved due. Section 434 of the Act preaeribes the cireumstanoes in which a company 
was to be treated as unable to pay its debts. Admittedly, none of these drcumstaoces 
was present in the case in question and no complaint bad ever been received by the 
company from its creditors as regaids non*fulilment of any of their claims was pending 
against the company. In a case where no debt had been doe^ a demand therefore 
could not be made The mere fact that certain liabilities might accrue due in future, 
which could eiceed the existmg assets of the eompany, would not neocsarily lead to 
the conclusion that the company v/ould be unable to meet its liabilities when they 
aocrneddue. The mere fhct of the oompeny's liabilities being ineseem ofitsasseli 
could not tfeofeceo be a ground for putting the company into liquidatian. Thetest 
would he that the company should be commercially solvent, ie., the company 
to be in a position to meet its Kabilittcs as and when they arose; (b) that there was no 
ground for windini up. because it was shown that (i) the paid>up capital had augmen* 
every year the businem fiourished, to iu profit and the subccriben’ claima oo 
maturity had been met; and (ii) any creditor or contributory or even the Reserve 
Bank had never lodged any complaint against the financial stability of the company. 

(0 "just and cquilable" rule; Where there is a petition to the Court lo wind¬ 
up a company on the ground that it u “just aiid equiiabm’’, the Court baa 
power to make a wiodiiig-up order in any case where the special dreum- 
stanoes are such that it appears just to make such aa order. Sudt ooden 
have been mide by the Courts in the following dreumstanoes. 

(0 Where the substratum of tliecompaoy haadisappeared. c.g.. where the 
main oliject of the company was to acquire and work a mine or patent 
oroonoession which could not be obtained or where the minewH 
> worthless or the patent was invalid or the concession has lapsed [Re: 

German Date Ctnjfee Oh (1962) 20 Ch D 1<9]. 

A company will not be wound up because it had ceased to cany one of several 
busineses authorised by its memonuidum unless, upon a fair construction of the memo¬ 
randum, that business is regarded as the main object of the company [Rc; Anudgama- 
ted Syndkate (1897) 2 Ch. 603]. Similarly a company which has amalgamated with 
another company cannot be wound up on the ground that it has ceased to carry on 
business as a aepante company. 

Thus the sub-stratum of a company is deemed to have disippeMed or gone, if 
the main.object for which the company was formed has bacome impracticable, /<„ 
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permuieBtly impncticabte. "U»ual tests for determhiiiig wbether the snb-stntDm of 
the compsny hss dissppesred are whether: (a) the subject-matter of the oonvuiy is 

or (b) the subject for which it was ioootporated has substantially failed, or (c) 
it is impossible to cany on the businea of the compapy except at a km! whidi means 
that there is no reasonable hope that the object of trading at a profit can be attained 
or fd) the existing and probable assets are insufficient to meet the existing liabilitKs” 
fin re Kirithal Cotton rintGoneral Mllb Co Ltd, 1951, 31 Comp. Gas. 461] 

Where the sub-stratum has gcme, the Court can wind up the oonqumy, ev^ 
though the majority of the shareholdera oppose the winding-up order. But befora tfe 
Court can wind up on this aocount, it must be proved that the whole of the business 
of the company has become impossible of being carried on. The question whether 
the sub stratum has gone or not would cjpend not on the intention of the Board of 
Directors or of the shareholders, but would depend upon, and should be decided by. 
the Court, on a true and accurate construction of the memorandum of association and 
the actual facts of the case(Afo48s Lai Mehta \a. CAuR/ls/MeAra, (1962) 32 Comp 
Cm. 970]. 


If there are two or more main objects and some are frustrated and 3 ^ 
pursued, the company cannot be wound up. All the main objects must be destroyed 
in order to justify winding up [Kitson d Co. (1946) I.A.B.R. 435 (C.A.)]. (t should 
be noted that even if the sub-stratum is gone, if the members do not ask for windina 
up, carrying on of the other objects of the meoioraadum will not be ultra vtrn. * 

(ii) Where there is a deadlock or a crisis in the management of a company 
e.g., where the two sole shareholders, who were also directors, w g c 
not on speaking terms owing to disagreement [Re : Yenitife TobtKco 
Co. 1916,2 Ch. 4261; where there is a deteriorating Mtate of manage¬ 
ment and control of business owing to sharp differences between the 
memben as reflected in their resoluGons at their metuinj . [vuawt- 
bkahml TaOdea vs. Roe, A.I R. 1966 Andh. Pr. 285] ; where the r^ 
management is such that there is no practicability of remedyina it 
IRqfahnwndry Ebetrk Corporation vs. Jtao. A I.R. 195 s S.C. 213J. 
However, factions, quarrels. «c., among sbarebolden are not sufficient 
grounds [5.5 RvRiiinar vt. Project Caatinga Prhate Ltd. (1968)1 
Ctnnp. LJ, 4I\. ' 

(liO merellKcami»qr.lu.bmi fenKdtociny ^ 

illegal businem. 


(iv)fftbeeom^ny ha "bubble”, fe.. if it never had any businem to 
cany on (Re Uatdm <f Comty Coal Co I8S7,3 Eg. 355]. 

<v) Where the company is insolvent and is beiim carried on for the hri«.flr 
of the debentureholdeis [Re. Ckmdom CoBierjt Co. (/ 9 / 5 ) i CA. 3691. 

SSL*’” **‘'***®" wchided from aU pankapation in the 
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(viO Where preponderance of voting power wu permuentty vectedini 
Board in which minority sharehoidert had juitifiabiy no confidence 
[Loch va John Blackwood Ltd. {1924) A.C 783]. 

rtmny> (f) of Section 433 should not be constni^ as ^odtm geaeiis [Lt. of 
the some kind or nature] with thd other clauses {a] to [ej of that Section. The ^ound 
need not at all be similar to any of the other grounds mentioned in Section 433. 

^ He AHenndve Remedy to WMiag ap In Caacs of Opp ra w l on: Cases have 
e^icn from time to time where minority shareholders have fonnd it diflicult to resist 
oppression by tte majority. Section 397 provides that, where the affiurs of a corn- 
pony are being rondurte^t in a maiuier pn>ressive to some members, the Court may. 
with a view to bringing to an end the matters complained of ouke such order as it 
thtnks’fit to remedy the position, when the winding up of the* company would unfidity 
prejudice the complaining members. A similar reliel* can be applied for in the case 
of mismanagement, where the aflEsin of the company are being conducted in a manner 
pf^udidal to the interests of the company, or when a material change in the manage¬ 
ment or control of the company or in its constitution is likely to prgudioe the interest 
of members of the company [Section 39gJ. [For a detailed discussion of this remedy 
g ttiHeiUs should refer to F.S.P. (N) CL-3I. 

Wha may Petition for Winding np: (Soetlon 439) : The various persons who can 
m«ife an application for the winding-up of a company through Court are: (1) thp 
,y.m p«n y ; (2) any creditor or creditors, inriuding any conting.ait or prospective ere- ' 
ditor or crediors ; (3) any contributory or contributories ; (4) all or any of the above 
parties, together or separately ; (S) the Registrar; and (6) any person authorised by 
the Central Government in a case falling under Section 243 of the Act (/.e., when the 
Central Government is satisfied that it is just and equitable that the company should 
be wound up on the ground that the business of the company is being conducted in a 
fraudulent or unlawful or oppressive manner or that the company was formed for any 
fraudulent or unlawful purpose, etc 

A creditor has a right ex debUo justitUu [ta., a remedy whiph the applicant gets 
as a right] to a winding-up order if he can prove that he claims an undisputed debt 
and that the company has faded to discharge it. Under Section 439 (8), a contingent 
-^prospective creditor, however, must obtain leave of the Court, give security for 
mts and the Court must be satisfied that there is a prtma facia case for winding-up 
of the company. The Central Government or any State Government or Municipal or 
other local authority to whom any tax or other public charga is due is also an entity 
comprised in the term creditor’.. It has been held in Hart Nagar Sugar Mills Co. Ltd. 
w.M.W.Pradlum [Court Recelwer (1962), 2 Com, U. 17 (S.C.] that a receiver of 
creditors’ properties is also a creditor and as \ jch he has a right to present a petition. 
He is creditor by statutory assignment. A secured creditor, the holder of any deben¬ 
tures [including debenture stock] whether or -not trustees have been appointed in 
respect of such and other like debentures and also the trurtee fix the debentuicholdeM 
arecieditoia and hence entitled to present a pothion for windingrnp (Section 439 Q)]. 
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holder Of ruiiy p h that the com^y has no awM at 

holders aPer the satisfaction of its liabilities [Sec 439(3)]. 

TheRegistnir may present a petition for winding-up l^y on the f round that 
dehulThL l2m made in delivering that statutory report to him or m hddmgthe 
default nas Dcra _^na-v has not commenced itt business within a year 
•tatntoiy meeting. financial condition of the company as diaclos 

V«».^ lS»Jta.i35« 237J.jr 

^J^TisunabirSpayitsdc^s. ^ ^ 

pcerions approval of the Central Government [Sec. 439 (5)]. 

The Official Liquidator may also present a petition for windinrup by the Court. 
*here the companv is being wound up either voluntarily or subjem to the inpervision 
!f ihl Court /tnd the Court, before making a winding-up order on such petition, 
must be satisfied that in the cireumstances such a winding-up cannot be continued, 
due regard being had to the interest of the creditors or dontributories or both 

(Section 440). 

PMcrs of Court en Hesriug PetWeu (Seclluu 443 ) : The winding-up petition and 
its hearing nie goemed by Rules 95-123 of the Compsniee (Court) Rules, 1959. Such 
a netition is required to be made in Form No. 45, (General form of petition), 46 (vfe, 
oetilion by creditor), or 47 (vfe, petition by compeny), as the case may be with such 
variations as the dicumstonces may require, and shaU be p^a^ in duplicate. The 
Registrar shall note on the petition the date of its presentation. * 

After the Court hears the petition, it may (i) dismiss it with or without costs, 
(ii) adjourn the hearing conditionally or unconditionally, or (iiO make an interim 
order or (iv) make an order for winding-up of the compaqy. . It must not refuse to 
make a winding-up order on the ground only that the company’s aiKts have been 
ipqfIgpjipMt to an amount equal to or in excess of those assets, or that the company 
has no assets. 

If a petition for winding-up is presented on jnst and "equitable” ground the 
Court may refuse to make an order of winding-up if it is of the opinion that some 
other remedy is available to the petitioners and that they an acting unreasonably in 
eedcing winding-up instead of pursuing that other remedy. 

Where the petition is presented on the ground ot default in ddivering tiie 
■taintoiy npoit or in holding tiie statutory meeting, the Conrt may direct that the 
report be delivered or the meeting be held imtei^ of making the whnUng-qi order. 
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The^penom ooniidered rapontiUe for the deikult may be charged with theooita 
involved. 

Pataaf CewwMrfii cnt of Windiyp hy Ceart. (Section 441): Where^ befom 
the pteeentation of a petition for the winding-up of a company by the Coyrt, a resolu¬ 
tion haa been pasied by the company for voluntary winding-up, the windiqg-up of the 
companj' shall be deemed to have commenced at the time the icsolntion was paamd. 
Unless the Court on proof of fraud or mistake, thinks fit to direct otherwise, all 
pioceedingi taken in the voluntary winding-up shall be deemed to have been validly 
^jq icen- In any other case, the winding-up of the company by the Court is deemed to 
commence at the time of the presentation of the petition for the winding-up. 

This date is important for several reasons. Some of the immediate effects are 
that the Official Liquidator becomes the liquidator of the company (Section 449). A 
statement at to the affairs of the company has to be submitted to him and he has to 
report thereon to the Court (Section 454 and 455). The winding-up order ganari rmf^ 
a notice of discharge to the officers and employees of the company taaotpt when the 
business of the company is continued [Section 445 (3)J. The Court hat to communi¬ 
cate winding-up order forthwith to the Official Liquidator and the Registrar 
(Section 444). 

Within 30 days from the date of the making of a winding-up order, a certified 
copy of the order must he filed with the Registrar by the petitioner and the oompoqy 
(Section 445 (I)]. In computing this period of 30 days, the time squired for obtaining 
a certified copy of the order is to be excluded. Then the Registrar shall make a 
minute thereof in his book relating to the company and shall notify laiheOfficiai 
Ganette that a winding-up older haa berm made. 

When the winding-up order has been made or the Official Liquidator bos been 
appointed as piovisional liquidator no suit or other legal proeeedbig can be commen¬ 
ced or if pending at the dale of the order, shall be proceeded with egainst the com¬ 
pany except by leave of the Court and subjea to terms imposed by it [Section 446 (1)J. 
The expression : “or other legal proceeding”, in [Section 446] does not mean a kgal 
proceeding analogous to a suit {Shaikh Manaoor vs. Gaverimtem A.I.R. 1952 TC, 14). 
An award under the Industrial Disputes Act is not a legal proceeding (l^lce vs. Clna- 
th^ashekharoH A.I.R ) 1951 Mad 987. Leave of court will be granted where asbare- 
^Ider applies for rescissioa or the suit is for specific performance 

As regards the ‘Leave of the Court’ appearing in [Section 446 (1)J, the Supreme 
Court decision is that the Court has the jurisdiction to grant leave to prooeed with a 
suit or other proceeding against a company in liquidation, even if such leave was not 
obtained for the commencement of the suit or proceeding. “Tiie proceedings may at 
ben be i^rded as instituted on the data a.' which the leave was obtained from the 
Hi^ Court” [Aznsfdktfr Shaakariai vi. Mohammetl Ibrahim (1971) Comp. Cat. 21]‘ 
But the Court does not grant this leave as a matter of course. The facts ami dreums- 
tanoes of each case have to be probed into by the Court. The discretion of the Court 
must be exerted judicially bnt not caprkiou^ or arUtcarily. Usually, leave is granted 



.. uB mhh somedifpote with theconiiwiy •od the Conrt thiafcs 

where outnden get Iml^ “P action by the ordinary Civil Court. It faaa 

ft «!!«. the dispute an vpeal Iks under 

a labourer of OD * Co. Lid. which h in liqnktalion. pray, fw 
«rmta!Snfihe tourt to implead theOflieial Liqoidatora ai the pvty revondat m 
rSSrSrtftion made before the Labour Court lubiequent to the windof^up order... 
ShtldthrieavaoTfranted in this case? It haa been held [il. vs. 

Cj” “ Mkerly A Q» (Wodrw) Ud U97S) 43. Comp. Cos m VM tbe^ayer for 
SS^ISertion 446 (1)1 was miwxmce.vcd. In the e^nt rf^h l«ve•*«»- 
^ a flood gate of litigation would be opened before the Utour Court and every 
would be filing petitions and drawing tte Oflfcial J!! 

oSurtefordcfendiiig the case of the company. The part)r« an^e intenlhon ofthe 
Act was that all such claim against the company which had been wound up would 
have to be filed before the Olfijial Liquidator who was empowered to decide such 
daims. The petition was. therefore, dismissed. It baa. however, been held that RC 
could wfthdraw the proceedinga before the Labour Court and file the aama before the 
Official Liquidator for appropriate reltefs. 


It has been held that the following prooeediaga are not aflheted by [Section 
446J • (a) a private sale ouUide the Court by public auction by a mortgagee [Reitva- 
miilm VI Oort, of Madras 1935. S.C. 6041; (b) a defendant’s pka of set-off or counter¬ 
claim in defence lAadhra Paper MUIs Co. Ud. vs. Anand Bros. {1951) iMJLT. 3401; 
(c) proceeding by peiaons out of jurisdiction in a foreign country [Re. Voelabi {foreIgH) 
Ud. {1935) 5, Ch. 196) ; (d) 8 claim petition by a third party where a company in 
winding-up has attached the property of a judgment debtor [Setra Iyer vs. MaOmra 
Mereamile Book {1962) 32, Comp. Cos. 47). 


it may be noted that the proceedings for assessing a company to income-tax 
under the Income-tax Act are not legal proceedinga and hence are not affected by 
[Section 446 J Until the I T.O. makes an assessment order, be is not a creditor, and 
as such cannot prove his claim in the winding-up [TlUdc Bam d Sum {Prtmte) Ud. vi 
CommbsUmer of liKome-tox, {1964) 34 Comp. Cos 757]. However, it has been held 
in [ 7 te/« va. DrsApoiMfo. (7967} 2 Comp. LV. 270] that the re-asieaament proceedinga 
by the Ineome-tax authorities cannot be commenced or oontinued without the leave 
ef the Court. 


It may ftirther be noted that if a accured creditor lealiw bis Mcnrity yvUhout 
intervention of the Court, be will be outakk the juriwliction of the Court in winding- 
up. But where the secni^ creditor invokes the aid of the Court and takes any legal 
proceeding agahiat the compeny within the meaning of(Section446), it will beneeo- 
aniy for him to seek leave of the the Court [Rangam^ai vs. Garemmeat of Madras 
[Agsru]. 

In the windiitg^ip. Court shall have the jnrisdietion to cwlertain or diipoae of: 
^•aymftor pMcaediiig by or agaimt the ooa^^aiQr; (ii) any daia madobyor. 
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or ^ of in hnuKtei ia ^dtt: 
any'iSPflicIMi^aMdeaiider.^^ orimeqKGl oftheconqisaf ;(jv)Miy 

^uetftioBoTpneritiMor aiqr «llttr qatiAn of Inror fact wbieb aay icfale to or ute 
iatheto«iMofthe«rMiii|>apofthe cofltoBoy fSeedoo44(Q}]. Anywdi n^or 
jMoeeeittag ponding in py other Oontt aany be tronofond to or ditoOMd by the 
Cooit in oAkii the windi^nppio9eetUiig« ore taken (Seeliaa 446.3)]. The provisioae 
coatainedinMl>-secthMi(lior(3)ae dbeMoaotiooed, ihallnot be applicable to a^y 
prooeeding pendhii in appeal. either beforethe SapnetoCoart or^ iSighGoart 
^j^^ection 446 (4)1 ■ • 

Seetioa 446 ii to eaf^neid the aaeeti of the company in wiadint^ 

againat araaiefbl or expenive lirigation in r^ard to matten capable of being rlffrraiii 
ed eapeditXMiily and cheaply by the wntdiag-up Court itaeir *‘An cventaaaded jattke 
fcqnirea that tte Court ahiuld have power to intervenr^ at aa early stage for the pco- 
tectioo of the asMts. and this'power is ghrea by (Section 44A)**. 


The winding-up order opqntet in favour of all the crediton and contributorte 
of the company as if k had made on the jomt petkion of a CRdiior and of a 
contributory (Section 447). 

Slalaasmtcf Afliaira: Where'winding-np order has been made or the Oikinl 

Liquidator hu been appointed as provisional liqnidi.tor by the Court* a statement at 

regards the affairs of the'oompeny in the pneerilwd form [From 57, Companies 

(Court) Rates. 1959] shall be de'ivered to the Official Liquidators. Such a stateamat 

shall have to be verified by aa affidavit and shnil contain pnrticulan of ({) the assele 

of the compeny stating separately the cash beiance in hand and at the bank, negoii- 

abk aecaritiet; (iO its debta and liabilkiea; (iii) the nnmes, reaidenoe and ««^TitTiiTiir 

of the crediton (seenred debts being segregated from thoae considered unseennd) 

and in the caae of seeuredHlabta the particulars of the securities given whether by tbe 

company or an officer thereof, their value and the debts on which they were green; 

(iv) the debta due to the company and the names, and residenoes, and of 

the persons from whom diey are due(aIao ce tiia ated amoont to bn realisedD : and 

such further or other inforicatioa as may be preecribed or as the Offimai 

may require [Segiion 434 (I)]. 

• 

The aforementioaed statement is required to be mede' and verified by one or 
mpre of the directon and by > penon wbev at the date of wiadjag-ap older or the 
'.ap^mtmeat of the provisiaaal liquidator, ae the case may be^ is the manegnr. eeere- 
^ary or other chief officer of the company. Abo^ itmay bemade by the following 
peitons if the Qllkial Liquidator so requires, sahjeettothe diiectioasoftheCoait: 
(i) who are or have been offlom of the oooqiaoy; (iO who have participatod inthe 
fonaalioa of the eompany'at ay ttese widita ope iaar before tbe rdevaat dafa; (iii) 
whoareiatbeentoloyBMatorthaoorepaiqror have been lo within die said year and 
aw.iaffie eptefaBoftiipOffiaal (iqnidtoor. capable of ghriui the teAmaktiaa requi¬ 
red ;^vffioai« or kavabasa rt^ T~~ii~ itlUniTi if nr in the niiliijaMii 

oLacotopMgrwhkh l^erwiihiB rhasaidyaar wastaa officer oftha oonspaagrto 
wbfchlhBffiaiHBeatnhlw(Seeiioo 494(2S. 
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... T-r_- -■ nq«H»d*o bewhBi^ viOiD 21 d^yiof 

tfw wWiiii vp otdbt or the appoiatiiMBt of the provinooil lk|iiiditor at^ie mn Bif 
heor*ithinwcheileiidedUine.iiot eiceedim three montlw. i mty b e fiad hf the 
Ofleiel Liquidilor or the Court for epeael leasoni. Thepe n^ pte^iug the 
ililBm..iit and alldavit AaD be alloired nich ooets and expaMinciiiiedinooiuieo- 
lioo therewith « the Official Liqaidatorina^ reaeonaU^ aul^ toanappaal 

to the Chert [Section 4S4 (3) A (4)]. 


Noi^compliaiice with anjr of the reqaiteaMiiti of Sectioa 454, without a reasotH^ 
able T——. ehall render the deftulter liable to be poniehed with imprinnnient to the' , 
olcdt of two lean or with a fine extending up to lU 100 per dqrdurinf which the 
or with both [Section 454 (5)]. * 

The Court oonoemed map take oognizuaoe of an offence, mentioned rdtove, upon 
noeMwaconipHuitoffacti ooostitnting eudian olftnor and tty the offenoetiMlf 
h a mml*""* with the procedure laid down in die CtiininBl Praceduie Code 1898 

for die trial ofioninians rijee by Magietfetes [4S4 (SA)]. 

Xhf tffMnMU of afiaiia muat be open to intpection by any one lUtmg himNlf 
hi writbg to be a creditor or oontributory. Aleohe ia entitled to a copy thereof or 
ah eaMract therefrom. For both inqpection and copy or extract, the prescribed fee ie 
to be paid [Section 454 (6)]. 

[Nat *: The expceesKHi *the rdevant date’ ia a case where^ a provhiooal liquidator 
{•appointed, b the date of his appointment and in a case where no such appointment 
ii made, the diue of the winding-ap]. 

Section SlIA extendi the provisioiis of Sectioa 454 to every voluntary winding- 
up in the same way as they are applicable to a winding up by the Court For cons¬ 
truing these provisions, references in the Section to (a) die Court shall be omitted ; 
(b) the Official Liquidator or the provi: ional liquidator shall be construed as referen¬ 
ces to the liquidator; (c) the ’relevant urte’ shall be construed as references to the 

of commencement of the winding-up 

Hw afore-mentioned provisioas of St ^ion 454 are intended to enable the liqui¬ 
dator to have mftmnation as regards the c fairs of a company, so tbnt the liquidator 
may know aomethiog about the property ai.d the assets of tte company, the names, 
addresses and oocupatrons of the creditors, > he debts due to the company and the 
persons firom whom they are due. The statement ofaffairi of the company ia moti¬ 
vate to afford facility to the liquidator in his management of the company's affairs 
In disehaiging the company’s obligations, realising, its assets, and drstributing luiplus 
amets (if xiy) among Ha members. 

Offidtf Llqffilalar’s npart (Seetta 4SS): The Offidai Liquidator must, as 
soon M practicable after the receipt of the statement ofaflhiia under Section 454 
hot, nut luter thua. jix mondu ftom the date of the windiaf-up order orauch 
olimded period as may be allowed by the Court, or where the Cnurt orden that no 
atateasentof affldtsnead beaubmitted assoouas rrarfinahlr, afterthadateofdm 
iMder, submit a ptdiminary report to the Court: 



Oi) Mio theamoiut ofc^^ Mned. rabieribed, and 

iaatedaiiMimt(^asMtBaiKllkbailiei,giviQ|teiMni^ under tha headiiM 
ofaaets:parlieDlan or:(0 caih ndn^iotiabk HCBrilia:(iO debtadne 
from oootributoriaa; (ui) dabtodnetotbe conpaiqraad. wcmitiei^Mw) 
avaflabk in respect tbenwr; (iv) SMvable and janovablB prapwtiei »-«Tr i 
to dw ooaopany; and (v) napahl calb 

<b) iflfr rirTTiranj Tier Thilnl aa tn thr r a n e r i iif IIil nuluii, juilJ 

. (c) whether a ftifflierjiM)uiiyiadeatrableo to the ooa4iaqy*sbiluie,|iniasotiaa 

^ or formation .or the conduct cl the businea thereof. 

IftbeOfficial Liquidatorthinke, fit,heniay aakea MtHerttpoAor 
etatinf the manner in which the company was promoted orfbrmed and iriwlhar ia 
his opinion any fraud has been-oommitted by any person in its fotmatioaor pramotian 
or by any oflker of the company in relation to the company ainK the formation mid 
any other matters which, in hisopinion.it isdesimbit to Mag to the notice of the 
Court Such further report may lead to the public caamtauijon of a person or 
in accordance with Section 478 (Section 

A person ordered by the Court to be examined will be entitled to a copy 
of the report of the Qflkial Liquidator at his cost and to employ an advocate to 
enable him to explain or qualify any answer given by him. TTie person so charged 
may apply to the Court to be exculpated from any charges made or -g- fT t 

him and, if he does so. it shall be the duty of the Official Liquidator to T rfa r on the 
hearing ol the application and nil the attention of the Court to any matters which 
appear to the Official Liquidator to be relevant [Section 478 (Q ft (7)]. 

The Preliminary Report mentioned above shall bt- in Form No. 60 with auch 
variations as may be necessary [Rule I3J, the Companies (Court) Rules] 

Appointment of Official LlqoUaior : In order that the debts and obligations of 

a company in liquidation may be satisaed, and the surplus assets distributed _^rt 

the members according to their right to shares in such surplus asMls, there muatte 
some person to discharge these duties. Ihe per»on who docs ail them is called the 
liquidator. 

For tlm purpose of the Compenici Act and in so far as it rdates to the windkii- 
up of a company by the Court, there must be attached to each High Cbuit an (MiSl' 
Litiuidator. He is appointed hy the Central Government and is a whole-time officer 
\unlcu the Central Government thinks that there wiU not be sufficient work to justify 
aruli-tiine appointment in which cases part-time officer maybe The 

Official Receiver attached to a District Crartfpr iasolvcni^ piiqmiea. or iftheieis 
no such Official Receiver then such person as the Gntral Goveinamt may, by notifi¬ 
cation in the Official Gamtte, appoint for the Mpoae, shall be the i - 

attached to theDiftiict Conrt [Section 448 (l)J. Abo^ one or moro iSpofyor 
Amte Official Liqnidaton maybe appointed by the Central Govenmieat eo m to 
•■htffiaOffieU Uqirldataria dlicha^lnthb Anctioa(Sestion 448(1-A)]. Onn 
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\ *iidib|-Hp Older being made in R^eet erf aoenvaay. theOAeinl Lifaidator«flr^|leii 

dmn become the liquidator oTtte eoflqmiijr [SeedoB 440]. 

Thekpl poritkmofanOifeialLiqaidatorietbatlieiinpablic aacnat and an 
oiloerortlicCdaft.x Sndi a portion teqn^ him to be hoaeat and impartial and to 
act in the inienata of all eoaoam (il/jpaa Pnu ea. Chaff SS Mai. MO]. He haa anch 
powenasarapRacribedbySactioB4S7.' Sactioa 402 leqaiiM him to loider aKountj 
totteCourt. He it not a •tnialee*, in'the aaaae of the term, althoaga he in a omet i m m 
dcacribed as snch [cv parte WadtOt 18S7. I Ah. E. iJD]. He ataada ia a Odncfaiy 
relaUa^ip with the company he ia appointed tor [Mack aai Gn., 7072,0 Gh. 254^1 
Hetadebancdftommnkiog any aeuct proSt If^e ab n a d a hit power and betrays 
hit position, he shall be liable to make g^ a«y seiaet prolllB that he may have amde 
aa well as be liable to be removed by the Conrt. Thoa, he is a traatee ia the wiwy 
tl^hemnstactiiitheintarealaoftheooiiipaay, thecrediton and the ooatnbatoriaa. 
He should not art in hia own mtareat [S<tt Stem A TiSadih Moor Co. 1900.1 Ck 167.] 

Appalalmaat aai Pewers ef hetUonal Ugailalar: After a windiqgHip 
has been presented, but uefore awiadiqg-ap order has beea issued, the Court may 
appoint the Oflfcial Liquidator as the pFOviskmal liquidator. But prior to auch an 
appoiatmeat being made^ the Conrt is bmind to give notice to the oompaiv and also 
a naaonaUe opportunity to make ita repreaeatiition. The Court may, however, waive 
this notice for special reasons whidi must be recorded in writing. The piovaaoaal 
liquidator will he vested with powers of a liquidator, unlem they are or res> 
trieiadtoaay atentby the appointing Court. On winding-up order having been 
made, the Oflicial Liquidator ceases to be a proviaionai liquidator and r the 
liquidator fSeetion 450]. 


Oenerally, provisional liquidator will not be appoinled unlem a. strong care ia 
madt out by showing the necessity for such an appointment and unless it a proved 
that the property of the company neer i be taken possession of immediatd|y [/« re Day 
Doeke Co^ipantkm of Lanha. I88f 3> rh. D. 309 : Em Fiai/ab PtetaresJhabar 
Aedab 139]. ■ His appoL tiaent is temporary and eonthnirs till the 
apfujatnunt of the Official Liquidator, he reason for his temporary appointment 

is that th're most be some persons to take proper custody of the company's proper ty 
so that ib debts and obligations are met w.b equitably and in aocontance with the 
provisions of the Act and fraudulent pRft';mKe is prevented. [In n Day Doeka Co- 
pperattM.mrra]. Asagainstanoider of the Court by which a,provisiooal liquidator 
is either appoi^ or not. anapplkation for premimioa to move the Supreme Court 
camot itp. as tlus order; being or,.y an interlocatory order, is not a ftial order Ukatar 
MM vs. The Pap/ab Ptetare* UJ.. 1949. 99 Caa^. Qu. 172]. ^ 

•«l“'J*w «■» he removed and replaced by aiaotiier. if the Conrt is satbfled 
y ftwfw thegenaml advantage ofthom imeremed ia the ameis of the company 
[Xa irnmgjnamlti {ia87)3fiCk.D 209]. «ecompany 


: A liquidatorhm tbefoUowi^ pnasma which hemast 
fha ^tka Coon : (i) to mstllute or dalhml any sniL'promGnlkm 



tocuny 


<m lh> bMinrn of the coapf, w fiir at amF ba MOMMiy fbr ill bcna^pU 
wndiafbPb (*>0 to idt'BOvabk aad naaovahld yi ywiy and acdoaaMa daiwi of tha 
by pablie a uc t io a or privala coatmet io imola or ia ipnali^ Qv) to ariMaay 
aioB^flaqaii^oa d^MCurity ofthaaneti ofthottMapaaiFt (v^lodo aadiodHr 
thb^aiaiqfboMoaiafyIbrthevjadiDg-up ofaooamaay aadtta dUribotioBof 
jtoamla (aeolioa4S7(l)): 

TbsGoaitmyoidKthatttoIbpudaiorcaaoaHcte thabbovopomaaUoat 
the MUictiM or ialenmtinB of the Com Hoieem. ia aaoh canib the liqaMilor. k 
•Kicuiiv the afbnaiaatiooed poweiri, eritt he aabk^ to the cootralof tboCoort 
(Sectioa 458). 

The fbnowkf ■ a Am of pooenapbich hecaacmciM whhoat ttaaQaaoMijf 
the Court—(t) do all acts aad to eecate deeds, laeekt aad othv **"«•"—n** Ibr aad 
oa behalf of die oompaay'aod use for this puipoae the oonpaay^ seal; (ii) to iamk 
the recofds and leturas of the company on the flkl of the llfiatraf adthoat pt^maal ■ 
of any fee; (iii) to prove rank aad claim Ia the insolvency of aay eoatribalory for aay 
baJanro against hh estate and to reoeiro dividends k his insolvency, in les p ec t of that 
balanoe, as a separate debt due froin the insolvent, and rateabi/ with the other a^a* 
rate creditors ;(iv) to drew, accept make aad endone bilb of kmdfor 

promissory note in the name and on behalf of the company as if theae have been 
drawn, accepted, made or endorsed byw on behalf of'die oonqauv Ai die opur> 
se of As business; (v) to take out in ha official name^ knees of administiatioii to aay 
deceased contributory and do any other acts ne ed e d for oblakkg]MynMnt of money 
dne from the contributory or hb estate and (vi) to appokt an apeat to do any bod* 
ness which he himself u unable to do (Sectico 457 (2)]. 

AU the above>mentioaed powers, anrcisabic by the liqaldaior, awwld wt iio 
thd control of the Court Any coat.ibntmy orcreditor mayapidy tothuCoartk 
regard to the ciaicke of dm pow ers o o u lhn e d oa the ihinUalor (Ssetian 457 Cl)]. 

A Ihpridator m a vokataiy wkdint-u|h with the sm ictfc o of a veckl loolation 
hi caw of mem b era* wkdkf op. and. or Goint or oommitlea of k m » *W M or Of Akia 
h no sudi committed ofa meedag of die oredhois in crsdAors* vtdaataiy wkdkg iqi^ 

' ^ caet d se pow er a spaeffiod' andar chom (a) to (d) of Section 457 (I) [f.e. powen 
^ (0 to (id afor e am a ti o B c d wWdi are ex cr dse ab le with the sanction of the Court {See- 
tkm 512(1) (a)1< The eaercisu of fheue powen, however, wfllbesBljecttodieoont- 
rolordNCoint(Seetian512(91. TimAquidulorniayCi)withoutffieaunclknnikied 
to k Section 512 (1) (a), ea er e i se any of ^ oOar powen plven by dm Aet to the 
Ihpridator k a wkffiat up by the Co^;^anBWieo ^ p o we r of dm Court, uader 
theAct,efmtllktaliMofcowt r lb n kr i et whfchihklba prkaajfaakeaiklmofke 
Ikbffity of the panna named thank tobs eanliihatacfei(AO.nnNiK«apMimar 
tliaOaaitormakktcaBi:0*) caOisnenl sMatkp oftlwobmpniy to obtokiha 
saaetkaaf theoompaayby onOnaiy armmai. laaoklka, aa dm ctoamayiaqaiia, 
ur kr aay otter paipok ha may thkk tl Itmfoa 512 (I) (b) to (e)]. 
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A liauktator mv (■) sanction of the Ctoort whes . , 

■oHd UP by or tnbj f^ to the supervision of the Court and (b) with Oe saaetioa of 
aspedelieselutkiBofthecompanyin the ease of the voluntaiy windim up: (0 pty 
any ri m- of ewditors in full; (u) nake any compromise or ar ramwit with endi- 

lon or pwaoiis claiming to be craditon or havmgor aUegmg theaueivee to have apy 

claim, present or future, certain or oontingent; ascertained or Mwndjqg only in dama- 
amaiainst the company or whereby the company may be nodered liable or (iiU 
eompromise any call or liability to call, debt and liabiUty capable of resahing in m 
debt, pnd all claims, present or future, certain or contingent, subsisting or alleged to 
suhste between th* company and a contributory or allege contributory or other 
debtor or pereon appre hending liability to the company, and all questions in any way 
concernmg or aflectiUi; the assets or liabilities or the windinpup on such terms and 
cffBditi o” as may >ic egrrrd. and take any security for the discharge of any such call 
debts, liability or claim, and give a comptete discharge in respect thereof. 


In the of voluntary winding-up, the powers aforementioned exerciseable by 
the liquidator are subject to the control of the Court. Any creditor or c-intiibutoiy 
may apply to the Coart with respect to the exercise or proposed exercise of any sudi 
powjer {Section 546 (2) end (3)]. 

The Supreme Court may make rules under 'Section 643 as regards the manw 
in which the liquidator should exercise powers under clauses (iij and (iii) of Section 
346 (1) without the sanction ot the Court. 


Detlsa of LlquHe lati : The following ate the main duties of a liquidator or 
provisional liquidator, as the case may be, as contemplated by the Act. 

(I) To take into custody or under his control, all the property, effeclaand 
actionable clnfans to udiich the company is or appears to be entitled (SccUm 456). For 
tbis purpoae, the liquidator or the provisional liquidator, as the case iiiay by, may by 
writiag reqaeat the Chief PrmUwKy Magistrate or the District Magistrate within whose 
Jurisdictioo such property, effect or actionable claims or any books of account or 
other documents of the company may be found, to take posseseion thereof. There¬ 
upon, the Chief Presidency Magistrate or the District Magistrate may after having 
givrii to any party sudi notice as he may think fit. take possession of them and deliver 
Iha saam to the liqnidator or ihe proviskmal Hqnidetor {Section 456 (I A)]. 

For securing compliance with the provisions of Section 456 (lA) the ^ 

Magirtrate afore-ment^med may take or cause to be taken such steps and use or _ _ 

to beuKd such foioe as he considers napjsMry {Section 456 (I B)J. All the property 
and the ellecti of the company shall bedeemed tobeintbe emtody oftheCourt as 
from the date of the whidmg iq> (Section 456(2)J. 


m 


report to the Court giving the paitieulan men- 


(3) Takeep^hidw] 
BS or fflhmim to ba'i 


> of prooeedlufi at 


books in which ha shall i 
laudofsach 



that the HquMator thould auuntam d M h — t hooka for variow p o i poaaai Tha §aam 
of the hooka hana-alao been pieacribed. la addidoo, the rale leqaiiea that nulaln* 
ahoiJd be aaaintaiaed to keep a record of aeveral roatiae ■attria. avp.; laee^aad 
deapatcbof letteia. mdttaaoea received, ne. Where the UgaMaloc fada fliatfoa 
booka of aoooantaa have been mamtaiaedbsr the cooqmqjraia ineoaipleie; it ia otaii> 
gfUtorp for him to have the aanw completed and brooffat up to dalei 

AaMt af LiiUHalor’a Aeeaoaie: As has been atated earlier, Seelioa4fi2(l)pre»> 
cribes that the liquidator shall, during his teaare of olBoe^ pwacnt to the Comt an 
aoeount of hiareoeipta and payments. Rule 91 of the Compentea (Court) Ralm t eq ni - 
ICS the Oflicial Liquidator to file hia accounts with the twice aycai; one made 
up to 31st March and the second up to30fo September, wkhiaS months of the 
dosing of the aoconnts. The account ahonid be drawn up in Form )44 of the Coaa* 
panicB Court Rules. 

Section 462(3) picacribes that the Court shall cause the aoeount to bo as 

it thinks fit. In cooaonanoe therewith. Rule 302 of the Companite (Court) Rules provi¬ 
des that the account ahall be audiicJ by one or more Chartered Acoountanu appoinled 
by the Court or, if the Court so directi, by the Eaaminer of the Local Fuad Accounts 
of the State concerned The audit shall be a complete check of the accoonts of the 
Offldal Liquidator and of each of the companim ih liquidatioa in hk cbatgCL Though 
the certificate to be appended to this account has not been pieacribed it baa been 
mentioned that the auditors shall check them with reference to booka of aoooaat and 
pve bis observations and comments on the accounts. He also must forwaid a certi¬ 
ficate of audit as well as a copy thereof to the Registmr and' another copy to Oflfciel 
Liquidator (Ruk 303). A copy of the a.'oounts must be filed and kept by the Court 
and the same shall be open to mspeetioo by kagr creditor, contributory or any person 
interested [Section 462(4)] Section 462 (3) provides that the tiqnidator shall cause 
the account when audited, or a suramaiy thereof to be printed end shall aend apiiolad 
copy oftheaooouati.or summary by post to every creditor or to every oootribalory. 
But the Court is empowered to dispense with the oomplieiice with the provkscn. 

Isihrmalleo aa to Firfag HqaUmioaa: Sectioa SSI j(l) pteKribes that when the 
winding np oft company is not ooncl'Tied within one year aflerits mnnimmnnmfiit 
> the liquidator shall, unless cmmpted from so doing by tbe Cential Goveramsat, 

I Within two months of the mtpiiy such year and theresfter, until the winding up is 
' eonehided, at inlervala of not more than one year or at sudi shorter intervaL if oqy. 
m mqr be prescribed, file a stotement in Fmm Na 148 (Rule 311. Coospshlm (Court 
Ruleid* The statement shall contain nrrimsiy paiticuhis and be snditad by rbnrtsritd 
AocountonL Ibese purticulers most be with laspocl to the pioemdiup in aeri 
position of tte liquidation. In tbe cases of « winding up being carried on by or umkr 
tbe snpervision oftlw Court, the eforesuid mutorneot is to be fled in dm Coui but iu 
the case of evoluntory winding up, it is to be filed widi the Rnikfrv. Botminndft 
Moot necessary in caseof windfingop byOc Gowt. where provi ri o m offisetiH 
462 apply. 

Sfawoltoiieoiisly witb the filing of • eqpy of dm stntaoiwdi of aeeowwt 
Court. ncopy shal be filed widi the Rqgistnr{Secliim SSI CO). Augrpeman 


Mu dm 



htaiBlfin irriiiaf to be • creditor or coBtribatoiy konlWnd ntall veMoanUe tiMi 
anpqnBcnt of thepracribed fceto •‘•■P** /J*|f*!"*"** of * 0000 * an4 to 

fcceiw a copy thereof or an eitmct thcrefioai (Scctioa SSItSlJ. 

M) T ^ wMOii meetina of the cwatow aad contiibutoriea in the li in Mwr heio. 
toAer alaied nnder.the hevl ooauaitioe ofiMpactioa*' (Section (464)J. 

( 5 ) Tb pay the inooqfe, received by hhn a liqoiilalor. of any conipnny into the 
public Account of India in the ReierveBadt of lodia (Seclioa 5S2)aod oMintohis 
^vatehenkiQg acGaimt (Scctioa S3Q. But the volmtaiy liquidtoor k to pay the 
■MM^inlo aachednkd bank to theciedit of**Liqiiidatioa Aoooont ofX* Co;' 
Ltd /X Cf. Ptivote 1JVX A Co.” (Sactioo 553i 

(d) To pay forthwith divideodiiNiyabiB to endilon. which had lanuined un¬ 
paid fo. 6 months after the dale on whidi they were declared nod nmets lefbndable to 
any coatiibatory. which have leraained uodistriboted for aw mooths after the date 
on which they beoou.e refundable into the Public Account of Indk Conipaiiiee li^i* 
dadon Account in the Reserve Bank of India in a sqmrate account called ”thc Com¬ 
pany's Liquidation Aeoount" (Section SSS(()). 

(7) Tosum-non meeting atsudi times a the contributories, by resolution, 
direct, or whenever requested to do so by not less than one-tenth in value of creditors 
or contributories, as tto case nay be (Section 400(3} (b)]. 

( 8 ) To obey dtrectkHia given by teaolutkms of the caediiois or oontributories 
or by the committee of inspection, in the ndministrntion of the asets of the compony 
and the distribution thereof among its creditors [Section 460 (I)] Note that mty dire- 
ctioa given by the creditors or oontiibutoriec nt any general meeting shnD, in cae of 
oonilkt. be deemed to override any iSrectioa given by the oomniitiee of jntprwt i o n 
(Seetkm 460(?)]. 

(9) Ibrnboiit noconatslbr hi s pectio n to oonunitlee of iaaection (Section 
445(2)1. 

(10) To account for secret proCt made by hhn. 

(11) To to iBDpartml betwiM creditors, members, ere. 

(12) ToobqrthedlrectiomortheCottnwidiiciBrdiodiipQaalorbookBorilie 
oompaay (Sectioo 550). 

(IS) To file periodical report wiOi the Court (Sectiim S51), 

(14 TonotiQronhreomHthataeoompaay iemliqnidalioa(SeotioaS47) 

(15) To duly obeervaulHhew q n i wn i eBre of the AetlSwtion 443(1)). 

(16) To paitielpato in pahHe eantonriton ofdinctors. eire (Sectian 4 SI), 
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irSMta Wt irid ilnr h^omA W M i aw i Lt « :mipm$ > 

waAi lkamae dali afmeh d fa iBc H oB, of die cwiBtof CMcoitelMd 
panj^ booki and docuBeiiii) withe vieit todti et i y i B i whoiie to be tneihn eif 
to: commitlee [Section 404 (!)]•' Within 14 (hqn from tiwdeto of the oedif&nraMek 
0 ^ ocsnchfurther tfaneieeeek n ded hf toeCoatU the KqnMftor ehnl ooaenne 
meetinsoftheoantribatorke eoea toooneider the decitioa tehto atihe 4ifm* 
looting in Rgenl to the meetocnhip oftoe nnmmittm TMededtioemniy eiherhe 
fcojetherrwectodor neeepied wilhor erithoot mj mniMBritinni pw b e nrul iw CT3I 
If the decWan taken at the fleet aieetait ieeitiMr wjjertwl nr twigiie^ mlA 
tions, the liquidator ehall be doty bennd toeeak theCoaitli dhection ae lapnlitoe 
conpoiition (Sob eection <3)]. 

A Committee of i ns pection shall oonsiet of not moee than 12 meaebeiab bei^ 
the ciediton and ooatiibutoriee or thmr attomeys. The prapoetioBs ofthenicmbon 
of the oommittee, if not decided upon by timcrediton and oontributocim thenmilmai 
shall be determiiied by the court. Ri fanctkai ji to aatiit the liquidator and to p--* 
his accounts. The committee must meet a* eodi times as k may - Aom time to tinw 
appoint; tiie liquidator or any member may also anmmon a meeting asaadtftooahe 
thinks neceaury. The quorum is l/3rd of total number ofmembae or tieow whUi* 
ever k higher. The committee acta only if there is a quorum and by a majority mem* 
hers present A member of the committee ceaem to act ;(0 when he rasigns \n 
not ice in writing signed by him and deltvend to'the liquidator; (iO when be ie adjud¬ 
ged an insolvent or compounds or arrangm with his creditors ; (iii) when he k nhwn i t 
from five consecutive atcetiup of the ctmunklec witbovt leave of those members who 
together with himself, represent the crediton or cootributories; (iv) irikn he k remo¬ 
ved by ordinaiy resolution of which 7 days* notice has been given bv the ff 

here presents theaeditore, or by tbecontribotoriies, if be raprcmots tiw contiibotofM! 

Ifany vacancy ocean in the committ ee^ flie liquidatoriaustimaBedklB^anm- 
mon a meeting of tbe oiediton C’* oontributories, « the cam mqr bc^ to flU the vneeney 
unless he thinks it anneceasaiy to fill in toe vaancy and obtaiai theleneofthi 
coart in regard thereto (Section 465). A member of the coeemittBe ofimpectionk 
in fiduciaty position'and cannot boy any of the i!nmpany*s psopeity ftom the liqnidm. 
tor [Jb Bbrnner (lf37) Cb. 489) SimSariy, where a member of the wm i e ti ime 
phrehases the p roperly of a company, snefa a parefaese was heM to be badt iaasaMKh 
as he oocupied a fiduciary position in relation to the ooumanyfAegn frmaaiim. 
Qffielat U^HaUtr, flWeems Bank 4J.M. 1959 Alf. /M). 

CmNial nuarelBtok by Central Govesamwn aver UgeHaior: The Gential Oovnr- 
nuMat, efuiidi m tn fhr prmfieinin oootiuoeC Jn Section 463.1$ em p ower e d to tehe 
oQgakaaoe of the conduce of the liquidator ofeoaipaaks which are bemg wenad op 
bytoeCottit If, on the appHcation of any creditor or contributory, k is foend that 
a Bqn Ma ter k net fcitiiftilly perfbrming tlw dntim and fisHy obs e rvin g the Mqnke- 
nwHlshnpamdonhfanby tiwAc^nilm oe o tin iwh e iheOentihlGawBaamBkaBnak 
wiqaiia into the asntlar and ttke nehantion uskmay tikMc emwdieat. Altob^ 



CttifiJ Gvmmmt may it. wy tine (e) i«|»« ai^ iMjyid^ tonmww ^ 
in fdation lo'a^y windiaig up in whidi be is engaged; or (b) direct a Jocal mvratiga- 
tioB to be Mde into the books and vouchers of the liquidator; or (c) apply to the 
court to haw hnn oanined on oath concerning the windiug up. 


I of the court hi the Case of Wlndhtgap byOaart: (a) Under 
Section 442, afler an ai^ication for winding up hat been made but before an order 
for winding up is made, the company may apply fifc stay of suits or ^prooeediags 
pending the company in the Supreme Court or in any High Court, Such nn / ^ 
ap pKcatmn • eequired to be made either to the Supreme Court or to the High Court, 
istbecaieBMybe. Inallother cases, the applicetkm ktoba made to the Court 
having the juriadktion to wind up the compiiny. to restrain farther proceedings in Uk. 
suit or proceeding; and the Court to whkA the application ii so made may stay or 
fcatrain the proceedings aocoidingly. on such terms as it thinks fit. This Section befog 
wide in Kope, its provisions would seem to apply to ail kinde of proceedings irrespec¬ 
tive of whetbsr they are civil, criminal or revenue and also to proceeding in foreign 
jU. Voeatiami foreign) (1932) 2Ch./96]. This application for stay is to 
be tcade upon notice to all the parties to the suit or proceedings sought to he 
stayed. (RiilwltfS, the Comptnies (Court RulesX 


It may be observed that Sectioa 442 is applicable only until a winding up order 
is made. As soon ss the order of winding up it made. Section 446 comes into opera¬ 
tion. It provides tligt as soon as the winding up order has beeu made or the Official 
Liquidator baa been appointed as provisional liquidator, no suit or other legal pro¬ 
ceedings can be commenced Also, if any suits or proceedings are already pending, 
thew cannot buprobeeded with against the company without the leave of the Court 

fb) The Court may, at any time after making a winding-up order, on the appli¬ 
cation of theOiilEia] Liquidator or any creditor or contributory, and on being satis¬ 
fied that the winding-up ought to be stayed make an order staying the winding-up 
proceedinga eidier altogether or for a limited period on such terms and conditions ns 
the Court drinks fit (Section 466). 


(c) Ae early as possible after making the winding up order the Court shall 
settle a Ikt of contributories and have the power to rectify the renter of memben 
in ail cases where rectification is required to be made in pursuance of the Act and ahnll 
capM the assets of the company to be collected and applied in diecharge of its liabilities 
(Section 467). 


(d) Thi Court may, at any time after making a windiqg-up order, reqnite any 
coatrRmlaiy or traetce^ reoeiver, banker, agent, officer or other e mp loye e of the 
company to pay, deliver, mrender or transfer any p r op e rty, books, money and papen 
in hk tmtoip or under hk control to whidi the compnny k prims fade entitled 
(SBGtkmdfil). 

'4b) Afler BMkmg the srindm^np order, the Conit may call npqa n eow 4 fi N»tq|pn. 
fbrtbetimelMiqgoatfaelktof contributories to payany debtdue to the'oonipany 
frodiliiBorftomthBertnle ofthepenqpwhome he mpmsfirii. enfiviveorarila. 
While dtringeo, the Court: 
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A ii4wcaMof ttunBiBited ooapiiqr> may allow to the contributory, \>y 
weyoTietoi; aiy iMoey to him or to the state he w p w e eat a, from tte 
eompany or any iadepeiidMn daeiiii^ or coalraet with the company but 
Dotmooqp due to hhn s a member of tiup company in icapectof any dia^ 
dead or proht; 

09 in the caaeofa limited company, may make the Iflce nllowanoe toaay 
dhectot or maniter whose liability it uoRmited or to hia stale: and 

(ii9 in the case of both limited and unlimited oompanka, when all the aediios 
have been paid in full, may allow a aet>off of any mon^ due, on any 
account whatever to a conCributoiy lirom theoompnny agaiutt any auhae- 
qaeot calls doe fiom him (Section 469). 

(f) After a windincHip order, and either before or afts the Court hataooer> 
tained the suflSeiency of the assets of the company, the Court may make a call on all 
or any of the oootributoris for the time being un the list of oontributoris to tim 
nient of the.‘f liabOMy. for payment of any money which the Court conaiden necea* 
sary to satisfy the debts and liabilitis of the company, and the coat,' chargm and 
spenss of the winding-up and for th. adjustment of the rights of contributorks 
among themselves, and nake an order for payment of any ealb ao made. While doing 
so, k may take into consideration the probability that some of the oontributoris auy, 
partly or wholly, fail to pay the calb (Section 470) 

(g) The Court may order any coatributoiy or other person from whom any 
money b due to the ooropanyi to pay the money into the public account of India in 
the Reserve Bank instead of to the liquidator. All moaeyi, bills, Auadter, notes and 
other securitis so paid or delivered to the Kserve Bank in the comae of the winding* 
up by the Court will be subject to the orders of the Court (Sectioii 471 and 472). 

(h) The Court may fix a time for the creditors to prove their debts or dauns 
and may exclude those not proving within the time so fixed from the bcaafit of any 
distribution made, before il 'e debts or daims are proved (Section 474). 

(i) The Court hs the duty to adjust the rights of the oontributoris aniong 
themadvs and distribute surplm among the person entitled thereto (SecrioB 47^. la 
the event of the assets being insuflicKnt for paying off dm UabilkiB of the company, 

^ ■ the Court has the dvection to ords ooila, chargs and expensa incurred in a wiading 
J up to be paid ia each order of priority iMtrtf s the Coirt tbinki just (Seetfan 47Q. 
Ilie Court meyanmmon bdoiejl. anytime eflertiie appoialmeat of a provisional 
Kqnhlator or the making of a windinB^ order, any oflks of the company, or penon 
known to have, OT ciicpectcd of havinf, inbb possession any propeity, or hooka or 
papenofthe eoaqMny, or knowa orsuqpS.'Wd to be i ndebted to the cospasgr, or 
deaented capable of giving aiferaation concerning the promotion, foiinnlioD, tinde,. 
dcaBigS, property, booki or pnpers or cAin of the cotnpeny fScvtton.477 (1)] Abo, 
theCbnrtmaycaaBkietbem ononlh (8.477(2)). Sectioa 4^7(5) A (6) invests the 
Conirt widi tke nseessacy anAoriW to enAnee the reoovsqF ofdebts of the oompnop 
or of the property beloBfiag to the oospay wUehis iapossssion oftheoflsror 
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pefsonsosoBunaaed. The debt or property ii tobe iHMle over fotheprow^ieMr 
cr the Hquidator. as tlw ceie be. Sudi an order it lo be eteoued in 
the «*«n* maitarr as a decree under the Code of Civil Procednie. 

(j) The Cbwt may, after oonsideriiig the report oftheOflicial Liqnktaior that 
ia bis opinion a fnnd has been committed by any pemon in ^e promotion or ftnna- 
donorby anyoflioerm idationto tfaeoompeiqr rtheeilB ft nmntion. directeneh 
penon or olioer to attend before it and be pnbHri) enammedns to the pranmianf'n 
orlfasmatiaoortheooadnctortbe businemortheoompanyoraBto the oondoet and: 

as an oflioer thereof [Section 47S (1)). 

The Official liquidator shall take put in juch eiamination and for the pnrpoae 
maytakaaadilesalassiBtanoeaa nwy be aaaetioned by the Court. Aqy creditor or 
Gootributoiyuay also take part either peraonaOy or throaih an advoeate attoniqy x 
pleader entitled to appear before the Court. The Court may put audi question to the 
person eiamined es it thinks fit and the person examined will be bound to amsver ail 
sudi questic«a. Notes of such examination ahall be taken down in writinf and read 
over to or/by. and signed by, the person examinrti and such notm may thereafter be 
umd In esidenoe asemrt him, and can be inspected by any creditor or cootributoiy at 
all reasonable times. The Court may edjonm the examination from time to time 
(Section 478). 

(k) I'3 contributory is suspected of planning to quit India or otherwim to 
abscond or to remove or conceal atqr of bn property forevadmg payment of caO or 
evading euminatkm, the Court may cause the contributory to be anceted and aai^ 
kept until such time as the Court may order, and, hh books and papers and movable 
IHoperty to be setred, safely kept untfi such tiiLe as the Court may oider (Section 479), 

fhni Wlid'si Up: Under Rules 28I«f the Coropenks (Conr^ Rufci; i9SP. as 
soon as the airain of the oompny have beds fully woo^ up, the Official 
hi a wiadiug-iip by the Court shall file his final acoount [in Form No I4Q inlothe 
Court and apply Rir orders u todisBoludon of the oompmiy subject to his fii hil 
acGomit being passed. The applicatkm imnt not be set down lor lieaiSv mstil 
die andRor com^tes the audit of the liml aocount and files his eertificate in relation 

thereto. Rub 282 provUm that, npoa the hearing of dm applfcation, the Court may, 
after boeriag the Officbl Liquidator and any other penon on whom aotioa may have 
been asrued by the Court, and upon perudin the aocount m endilBd, i—i» snub 

osdms m it may thhrit fit as to Oe dbroladon of the ooaqmny, the appIbBtion (anliiBGt 

todmprovbionnf the AoOofthebalaaee inthefaands of the Official Liqniteer or 
Oe payment thereof into CBa^Mnhs Liqnidator Aoooont in tho pnblb aoeoantof 
ffie Reserve Bank and ffie dhpomi ofbooka andpqMm ofOe eompaqy aadefthe 
Liqnlditor. 

After the Bqnidatiir has filed the steinment m Bfbramentioned.alMwb«tbcaff- 
niig flftte Bompany to have been oomptetely wound up or when dm Court boftlm 
npiidanttatttellqiiidffior«nnot|ito^ ssilh the wfadh^np oTlha om^aayftr 
fluids and asmlB or fbraugr TTflirr rn m mr uh a f i n i in ii and lift jurtandmapnihlpffi 



CoartAilfMdDDaoidwti»ttfaecoaip*ay bedinolved firoa tb*4frieofilieai<der 
[SeeHoA4U (1)T A copsr of Reorder nnMbe fenirttdod iricUn 96 4vs fron dw 
date of the ordCT by the liquidator to tint Regirtrarwlio ihall enter in his hooka a 
nhiiatBofthe dheohtfk>n of the compeny and the company Adi lie dfnelvcd aooor- 
dntfy [SeeCioo 481 (2)]. 

Mhctef Dlmalalhai: ‘*The disedatioa puts an end to the enrteaBeor theoonK 
paqy. Unices and nntil it has been eet adde; it p reuente aqy hehif taken 

eirinstpcoinows,dltectDi»,oroifaeieoftheeoiBpaBy to noover UMmqy or property 
^le or bdongiDt to the company, or to prove a debt due firoin the company. Where, 
inecompany is dinoived, the statutory duty of the Uquidatar towards the credHois 
and contributories is gone; but if he has committed a breach of hie duty to any cre¬ 
ditor by distributing the assets without complying with the lequirnneets of (he Act. 
he is liable to damages to the creditor**. (Hahbcfy'e Lews of England. 3rd Edn. Vol. 
Vf. Page, 370) ; Kmthaiya Lai AhugeMVe. Official Uguidator (196$) 3S Cemip 
Cas 340. 

“WbidUtg vp tmd JHaehitUm" These two situations differ from each other in 
following respects: 

(0 Winding-up ineceds dissointion, adiereu dissolution follows the former. In 
the former case, the company btill remains in eshtence, while the latter 
implies that the company it not existent any more (Employer's UMUiies 
Assuraaee Corporalhti v. Sedwttek .Co.. 1927 A.Q. 9$). 

(ii) Windii.g-up denotes and involves the liquidator's acts of ttalhing and collec¬ 
ting the assets of the company, satisfying its aebli and obligations, distribo- 
ting its capital and surplus assett among the members of the company. But 
the dissolution comes after the liquidator has done all this in the winding- 
up ; ordinarily it implies -that the company's affairs have been completdy 
wound up and that the company is no longer in existence \Kcmhatya Lai 
Bhargara's Case(l96S) 35 Comp. Cas. 540]. 

(in) The liquidaior, in the case of a snnding up, is the lapreseotatire of the com¬ 
pany on behalf of which he b appointed, but on dbwlution h#t cannot any 
more represent a person not in exbtcnee.' In the fffst case any creditor can 
prove a debt due to him from the company, wfaorew it b not possible to do 
so after dbsofutioa (Kdakalyo LaPs Case Sttpra). 

^ SBLP-CXAMINATION QUBmONS 

Thsse qaenioas are iBSmded te enable the student to ms Ms hn aw l sdgB bMbm proesadingio 
ainwir Ac Mt paper. The Aumen to tlwN quasttaw an net lequM ic be wrMwa or to be asb- 
mitt^lbrevaliHUion. Aaswenangipm attheead.' 

1. b Vinding-Bp'ornoompany synonyh, juiwidi ttaTmnkmpIcy*? 

2 Can n com pan y whidi b nanbb to pay ha ddMa, be deefand bankrupt 7 

3. liiwIattidoaBeomiiiayeoutiBwiboorpoialeaiiisMMOB ? 
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5. h there eiv difeienoe between a defunct ct^mpaiqr and a baakmpt 
company? 

6. Wbocanapply rortheicstorationofadeflinctandadiHolvedoonipaagr? 

7. What is the limitatioa period for «i application ineitlier caw ? 

g Acts done after dissolutioo but before revival (Dean be; (iOcanaot be vali¬ 
dated by the order of revival. Which ia correct ? 

9. What about the acta done hy a defunct company tM its revival--are thoae 
validated ? Jj 

Id. How many modes of windinf-up can you conceive of 7 

11. li it necessary to appoint lk|uidalori in all inodes of windiopap ? 

12. in administering the asseU of the company, the.liquidate'^.must first apply 
tfwm in paying off the debts having statutory priority, neat inpayiagoff 
the sharefaolden acoordirtg to their right inter ae and then distribate the 
surplus, if any, among the creditors in their order. la this order of dispo¬ 
sal of company’s assets by liquid-tors correct T 

13. Can a DistrM Oonrt have the jurisdiction in winding-up matters ? 

14. Can the following persons be called contribntocMi to a company now under 
liquidatfon ? 

(a) One who has bought shares S months ago ; 

(b) One who has sold the shares 6 months ago ; 

(c) One sdio has sold the shares U years back; 

(d) One who has soM the shares 2| years back ; 

15. Some applkants consented to becomeshareholdetB of a company on the 
condition that their suggestions would be included in the menHMaadum 
and articles of association. Their suggestions were not, however, carried 
out by the premoters. But the applicants signed the usual afplifutitwn 
for sham which were allotted to them and thereby became shaicliolden 
of the company. Their names wme included in the list of co nt ributories. 
Could timy object to this iacluaha ? 

16. What is the extent of the liability of a contribototy in the case of a company 

(i) Limited by sham; (ii) Limit^ by ; aMi (yj) ijmitoH by gua- 

rantae bat having a share capital ? 

17. The law states that the liability oT a ooatribatory shall create debt accruing 
doe ftom hhn at the time even when bk fiaMUty commenced but payable at 
the time specified in calls amde on hbn fbr adbicint the liability, (a) Wfaai 
doyoanadcmtaiidby thisprovWonoriMrT (b) What is the real napact 
ofdiiiprovWoo ? 




30. The' liQiiblar of e c owp ea y dwneadeJ ffomo amriicrthe iiirellrit 
amout oa Hi dvue. Hh naae wu iadudad io V lid as fuMhaiaa were 
forAitod prior to the winding up. But the Ikinidator did aoCaak'tlie imiirint 
■cadMiato euo tri bn te to the Adi eiteaa of the unpaid aanunt oflhair 
riuue BBOoey. la the dfataHtaaBea, oonld the flnt-meotiooed aMaiber avoid 
paynwat ? [fd r aarmm Brff Kbkor va H awaii Thadhy Sfmibme, AJ.R 
(1930 Leh. m\. 

21. What a acoBip u loory wmdingHip ? 

22. What it the cflbet of the death of a eoittributoiy (a) when the ooatribotocy 
h an individual and (b) when the eontributoiy it a body oorpotate ? 

23 la the Court bound to wind up a company in aaqr of the cifcanMtanoea opaci¬ 
fied in Seetiofi 433 ? 

24. X ft Co. Lad. put a eteamer and two (^ts into opantioa for omatg on he 
bushmm. During World War I, the Government acquired thavite and Am 
company could not replace them immediately aa the prioea wfat'jprohibitivcs. 
Gonaequently, the company had to cuqtend its bueinete for hioie than a 
year. A petition for winding-up was nude to the Court (a) Gould the 
Court grant the petition ? MwritHJhar vs. Bengal ^eam Skip Co Lid. 1924 
T.LR. 47 Cal S48\ (b) If, however, X A Co. Ltd. failed to raanme its buai- 
nesi for 6ve yean and the prospectus also ae. med glooniiy» would (he Coon 
order the winding-op of the company ? [Jbipe JUurit Ltd. va. Megbtiwr ef 
Campiadee 19691 Comp. LJ. 296]. 


2S. Will the company be deemed to be unable to pay Its debts in the foUowing 
circumstances: 

(a) If a creditor of a company to the extent of Rs. 400 makes a written 
demand from the company for the repayment of the amount and the 
company has for 3 weidn nq^ectod to pay or othsnriK m6dfy him. 


(b) If the amount of the debt had been Rs SOO and the compnqy had been 
negligent in paying or satisfying the creditor for 2 weeks. - 

(c) If the amount of the debt deamnded was Rs. 500 and the compaay did 
not pay daring the statutory period as there wnobonajkk and reason¬ 
able dispate as to the anwant of debt. 

(d) Aeagainetthepetitioner’IsdenigadirtheooiBpanypnlsfcrwBid a dia- 
pate just to Its inability to pay his daU. 

(e) If enec u t i ve or other praomaimfidof a deemaoroedM' ufaaycoait 
infiiuoarofaomliloriirelBnied uamlMedpuiially? . 


Ibr 
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MdiMMbiiMiy»theanpujrcoiild not cairy w bauMM. irttwirmiae 

■ eBdoded, only ••am of Rs. 3.00^000 wosM b* •vrihfab to dMmiie ibe 
debli. Would tlw compaqy tuooecd (Sne SImmagar SKgm JAIrvi. 
Marmaa^ Nadar, AJ.k. 1970 Mai 20J^ 

27. AeompuBorimi ioBOcpoialMl for the puipoM of —wfarinriM tublv 
f^iBiiofe^ duMrali toys «». It Apeai ■ wtataBlMl pM of iliMliKribed 
dqrital ou fixed amett. It bocrooed • cum of Rl 3 hue fioB a bmk fior 
providiniiworkingcapHai AtOe eompaiqfwat naablelo pqrbacktbji ^ 
loan otherwise, the stoGk*in-trade, plant and machiaerieB of tlie oonqumyH ) 
had to he sold out in execution of a decne obtained by the bank. Would 
itbejnat and equitable to wind up the company in the dicaamtanoea ? 
[Dareo Products Ltd va Pamsskwarktl AJJt. J954 Qd ’9S4J. 

28. Suppose there has been a loss of substratum but the memben do not ask 
for windiog^p of the company. The company serried on, in the circums* 
tances, with the other objects of the memorandum. Would it be proper? 

29. A majority ofthe shareholders at a meethif is in fheour of winding-up On 
this basis, the company presents a petition for ic windiitg up. Can the 
Court pass an order for winding up ? 

30. Can the following persons file a petition for compulsory wipdiqy-up of a 
compaiiy ? 

(a) A secured creditor 

(b) A debenture-holder 

(c) A trustee for debenture-holders 

(d) A contingent or prospective creditor 

(e) A contributory when the number of members has AUsb below the 
statutory minimum. 

(f) A Registrar cn ail grounds mentioned in Section 493. * 

A Regotrar on the' permnsibie gronuds mentioned hi Sectirm 433 
without prior sanction of the Central Gommnent. 

31. A tranafiw was executed, stamped and dated in June, 1^. The company 
wgistsrad it only in October, 1968 A contributory prriented a petition 
hi Oseember. IM for ^njodng-sp of the company. Would the petition be /' < 
saatalanble T (Re GaHogardo Ltd il9S9i 2 ABEJL 

32L What is the dale oroomaieaoemeiit ofwindingip by Cowt: 

(s) whrne a reaolatfoa h« bean passed by Oe eornmay ibrmihmtary 
windiarvp befeie the pr ss wnt a t hm of pet iti ou ftimhiilli^ up by 
Coart; 

(N 1* — aachaiesoi a thmfiaruehsBiaiy wdrfl^iiy h— 
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34k Acoocding to Section 44^ nAen tlic wfaMfing-itp oeder liu been mdoor 
theollidtiUqafdMorliMbeen nppoiMedw pravWonolUqaiiiMor.nomit 
oroOwrksdprooeedtag am boeonunenoed orif pendin|at Ihednteor 
the order, Aifl be fcoeeeded «Mi iqeinet the eoeapeaiy eaee|jt by ieeec of 
Court and ralject to tetim hnpeaed Iqr it. Doee thb provUon aflect the 
fbHowing.traaiaotioB: 

(a) A private lale outdde the Cmirt by public auctioa by a moitsafae; 

(b) Adcfbndant*apleaofie(-offoroouatei^«lahaiadeftaoe: 

(c) Proceeding by penoM oat ofjuriidjGtkMi in a foniincountiy; 

(d) A dafan petition by a third patty where, aooaipaqyin windmi-uphas 
attached the property of a jadgment-debtor: 

(e) Proceeding! for aaeHmg a company to uKome^aK under the twffH ne- 
tex Act? 

35. Can te-amesBiient proceeding by the income-tax aathority be 
or continued without leave of the Court? 

36. When can a aecured ciedhor beouttide the jnriidictioa oftheCOuttm 
winding up ? 

37. An oflidal liquidator has been appointed at ptoviuonal liquidator by the 
Court, fntk dneumitanoet. (a) what ahould the oMyiy do and (Id 
within what time-limit ? 

38 If the company does not dimharge the duty lefbried to in Queation 37, can 
it escape punithment ? 

39. Why is it aeoeaHuy for an official liquidator to be honest and fanpartial and 
to act in the interests of all concerned ? 

40 (a) What is the tenure cfofflcUofo provisional liquidator? 

(b) It a provisional Kqnidator invariably appointed T 
41. Of the propositions comprised in the folloiriag statements, state which is 
correct: 

(a) The Court (i) may, (ii) may not, order for the vpohitaieni ofoornmit* 
tee of inspection to act with the liquidBtor. 

(b) The said committee may nomist of (i| 12 membera (ii) any nuasbar not 
lesa than 12 members (hi) any number not more than 12 me m bers. 

(c) Member of the oommiKeeare to be determined (Qoa|ybytheetedi- 
toit at their meetup (n) only by the contribmorimet their ms s ri e g . 

(d) Incaseofdispuleastothe nmmbrusof ffincoasaiitlm ofimpectiou 
between cndilon and contti b snorite, (i)Ae HquMaliorcan raaolueit 

- (lOtheCoartGan resohe ft. 

(e) Ibeqeonimibrthe rnmndMrris fl) l/3id, W* (i4»V«horihe 

IQ ChanalmaHc»(OaBednni ba.(i)«nlbA«idin. 
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answers: 

(1) No. (2) No. (3) Until icii diadved aooordiQg to lmr;(^ Bygettimthe 
oampaafi "■««g struck off the register Arough tUgistrar, by order of Court or under 
Section 396 or by winding-up; (S) Yes ; (6) Company or any creditor or member of 
; liquidator or other persM appearing to the Court to be interested 
in case of dissolved company ; (7) 20ye8'S.m case of defunct compaqy and 2 years 
in the other: (8) (ii). (9)Y..i. (10) TTiree ; (II) Yes ; (12) No ; (13) Yet. if Ac 
company has a paid up capital of km than Rs. I lakh ; (14) (a), yes ;(b) Yes : 
(c) No: (d) No; (IS) No; (i6) (i) Amount remaining unpaid on bis'‘sbaics ; (iif 
Amount u^rtaken to be contributed ; O") Guaranteed amount Pba the amount 
remaining unpaid on bis shares ; (17) (a). 11>e liability of a contributory is a debt 
but it becomes due only when a call is made; (b). To give the liquidator a new cause 
of action whidi the company might not have ; (18) No ; (19) Present members in ‘A* 
list A past members in *B* list ; (20) Yes ; (2i) Winding-up at the order df the Court. 
(22) (a) Liability devolves on legal representative; (b) Liquidator to be the contribu¬ 
tory ; (23) No; (24) (a) No—indication as to company's non-intention to start 
business being absent ; (b) Yes. (2S) Ca) No ; (b). No ; (c). No ; (d). Yes ; (e) 
Yea; (24) No—The test being wheAer the existing liability would be paid by it while 
oantinuuig to carry on as a company ; (27) Yes—loss of substratum ; (28) Yes. (29) 
No, because special resolution essential. (30) Yes (a). Yes ; (b) Yes ; (c) ; (d). No, 
without the' leave of the Court being obtained, (e). Yes (f) No—Section 433 (a) 
being excepted ; (g) No ; (31) No. as the contributory had not held Aeshatea for 
6 months during 18 months vide (Section 439 (4)] (b) ; (32) (a). Date of the rrso- 
hation ; (h). Date of preaentation (ff the petition for windiqg-up ; (33) Yes. except 
whan company’s buainen is continued ; (34) No ; (35). If lie renliies hk seenrity 
wfAont Court’s intervention. (37)(a>, Delivery of Ae statcaaent of albin in pres¬ 
cribed form to Ac Ofllcial Liquidator (b) WiAin 21 days of the appoiotmeat; (38) 
Na: (39) Because of hk being npubik servant and an oOcerortbe Court; (40) (a>, 
Pram tba pmrntmrnt of Ae peti t ion till the asakiag of Ae waadii^up order; (b) 
Ho, except in uigsot aecemity; (41) (a). (0 ; (bX (i) ft (ii); foX BoA; (d). (e). (0 
ft(iv);(0BuA. 
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VoInHtiry Wladfug np 

The object of a voluntary winding-up is to enable the members and credi¬ 
tors to settle their affairs among themselves without seeking the assistance of the 
Court but they may apply to the Court for any directions or orders if and when 
necessary (Section SI 8). A voluntary winding-up does not, necessarily, imply that 
the company’s business has ceased since such a winding-up also may be necessary 
in the case of reconstruction or amalgamation of a company. 

A company may be wound-up voluntarily under Section 484, according to 
the following procedures: 

(a) By passing an ordinary resolution at a general meeting in any of the 
following circumstances: (i) when the period (if any) fixed for the 
duration of the company by its Articles has expired, or (ii) when the 
Articles provide for the dissolution of die company on occurrence 
of an event and the event has occurred e.g., if a company is formed to 
construct a particular bridge, and the same has been built. 

(b) By a special resolution : When the company for any reason which 
need not be disclosed, decides that it should be wound up voluntarily. 
A company may be prosperous, yet it may desire to wind up its affairs 
as a matter of convenience. It can do so if it passes a special resolution 
to that effect. 

The members of a company cannot be divested of their right to pass a 
resolution calling for a voluntary winding up by including in the Articles a 
special provision in this regard, because such a provision would be repugnant to 
the express provisions of this Act. Notices of the meeting, where it is inten¬ 
ded to propose an ordinary or a special resolution, as the case may be, must 
be given, and the meeting should be held in the manner laid down by the Act 
and the Articles of the company. Upon the pasting of a resolution for voluntary 
winding up, the company must, within 14 days thereof, give notice of the reso¬ 
lution by advertisement in the Official Gazette, and also in some newspaper cir¬ 
culating in the district where the registered office of the company is situated- 
(Section 48S)- A printed or typewritten copy of every winding up resolution 
passed in pursuance of Section 484 (duly certified under the signature of an 
officer of the company) must, within thirty days after the passing thereof, be filed 
with the Registrar who shall record the same (Section 192). 

Commencement of Voluntary Winding-up : 

Voluntary winding-up is deemed to have commenced at the time when the 
resolution for the voluntary winding-up is passed (Section 486). Even if the 
company is subsequently wound up by the Court, the commencement of the 
winding-up would be taken to be as from the date of the passing of the resolution 
(Section 441). 

Effects of vohmtary windii^up : With the commencement of voluntary 
winding-up, the following situations arise : 

(i) The company ceases to carry on its business except for the purposes of 
beneficial winding of sudi business (S^on 487). It still maintwina its enrpomte 



3 


peiscmality and its corporate power, until it is dissolved (Section 487). This is so 
even if the Articles provide to the contrary {Hiri Prasad JayantilaJ d Co., v. I.T.O. 
Ahmedabad A. I. S. (1966) S. C. 1481). The liquidator represent the company in 
liquidation and he functions as its a^t for , purposes of winding-up Official 
Uqulditor v. Commisskmer of Income Tax (1971) 41 Comp. Cas. 226.' 

(2) Any transfer of shares made without the sanction of the liquidator is 
invalid and any alteration in the status of the members made after the com¬ 
mencement of the winding up is void (Section 536). 

(3) On the appointment of a liquidator under Secion 400 or 502, as the 
case may be, the powers of the directors, or managing or whole time director, or 
manager cease except in so far as the company in general meeting or liquidator, 
may sanction that the same be continued or for the purpose of giving notice of 
liquidator's appointment to the Registrar under Section 493. In the event of a 
cr^itors' winding up, the powers of directors cease except in so far as the Com¬ 
mittee of Inspection, or if there is no sudi Committee, the creditors in general 
meeting may sanction that the same may be continued (Sections 491 & 505). 

(4) Every invoice, order for goods, or business letter issued by or on 
behalf of the company or a liquidator or a receiver or mattager, in which the 
company's name appear must contain a statement that the company i,is being 
wound up (Section 547). 

(5) As to whether a voluntary winding-up discharges the servants of 
the company, it would depend upon whether the business of the company has 
ceased or is being continued. Thus, it would depend on the facts of each case. A 
voluntary winding-up coupled with immediate cessation of the company’s busi¬ 
ness has been held to operate as a dismissal of the company’s servant’s (Peigale 
V. Union Mfg. Co. (1918) I. K. B. 592 (Ch.)]. 

(6) Suits and other legal proceedings against the company are not auto¬ 
matically stayed but an application may be made by the liquidator or any creditor 
or contributory to the Court to determine any question arising in the winding 
up, e.g. enforcing of calls, staying of proceeding or any other matter. Gener¬ 
ally, such an application can be made for exercising all or any of the powers 
which the Court might exercise, if the company was being wound up by the 
Court (Section 518). 

(7) A voluntary winding up shall not be a bar, inter alia, to the right of 
any creditor or contributory to have the company wound up by the Court; but in 
the case of such an application the Court shall have to be 'satisfied that the 
rights of the creditors or contributories or both would be prejudiced by a volun¬ 
tary winding-up (Section 440). 

The position of various parties : 

Sdtandmlders and eontrUmtories ; A shareholder of a company is liable 
to pay the full amount on the shares hdd by him but nothing mote. This 'liabi¬ 
lity contimies even after winding-up; but for the purposes of winding-up, he is 
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by the Act as a contributory. Prior to the winding*up, Ae HaUliQr 
of a shareholder to the assets of the company is measured by the eontractual 
obligation arising from membership. However, winding up creates a new cause 
of action for the liquidator and the liquidator can demand of him the^yment 
of the unpaid calls even if they had become time-barred before liquidation [Jte. 
East Bengal Sugar Mills Ltd. 1982). I Cal. 132]. The liability arises from the 
fact that his name appears on the register of members (AT. L. tSoenka S. It. Majum- 
dar (1958) 28 Comp. Cas. 536). According to Section 429, the liability of a 
contributory shall create a debt accruing due from him at the time when his 
liability commenced, but payable at the time specified in the calls made on him 
for enforcing that liability (by the liquidator). Thus, the liability of a contri* 
butory, though commencing at the date of the winding-up, is only contingent 
during the winding-up, since until a call is made, it is nothing more than a mere 
liability to contribute, if necessary, to the assets of the company for payment 
of the debts due to its creditors and expenses of the winding-up. Such liability, 
however, creates a debt under Section 429 and it does not become payable until 
a call is made. It may be noted that the liability under this Section stands 
in striking contrast with the liability of a shareholder under Section 36(2) 
according to which all moneys payable by any member to the company under 
the memorandum or Articles shall be a debt due from him to the company. 
The debt under Section 36(2) arises ex-eentraclu, whereas the debt under Section 
429 arises ex~large ^i.e. as a result of the statute on the company going into 
liquidation. Thus Section 429 gives the liquidator a new cause of action whidi 
a company itself might not have. 

The estate of the deceased shareholder is liable to the same extent as it 
would have been if he had been alive (Section 430). Section 431 lays down that if 
a contributory becomes insolvent after the commencement of the winding-up, 
he becomes as stranger to the company; although his name remains on the list 
of contributories, his assignee in insolvency represents him for all purposes and 
is to be deemed a contributory. Unda Section ^32, where a body corporate 
which is a contributory in itself ordered to be wound up, either before or after 
it has been placed on the list of contributories, the liquidator of the body cor¬ 
porate sh a l l represent it for all the purposes of winding up of the company and 
shall be deemed a contributory. 

A shareholder on the A list of contributories is liab le to the extent to 
whidi his shares are not fully paid up. But the liability of a member on the B 
list arises only in certain specific circumstances, mentioned in Section 426. The 
A bat comprises the present'members and the Blist the past members, who 
cea^ to be members within one year prior to the winding up. A past mwii her 
is liable to oontributiF only when the present members have been 'unable fto satisfy 
die contribution required from them in respect of their diaies. 

A person who is both a contributory and a creditw of the etww pa ny (in 



nqi^et of di^eadsi prafits <nr otfacTiriip}^ OMmOt ^ cdf dw debt'doo 
frmnthe comittny against hisliaUli^ for calls even if there is Mcxiitesi agree¬ 
ment to do so. In odier words, the contributory has to make his contribution to 
the assets of the company without any ri^t to daim a set-off ii^. r^ard to the 
amount due to him from the company (Pun MiOe Simply Co. Ltd. vi Hari Singh 
A.t.R. (1963) Piad 22). 

V 

In addition to the aforesaid liabilities, Section 536 imposes a sort of res¬ 
trictions on the members, namely that in the case of voluntary winding*up. no 
transfer of shares except transfers made to or with the sanction of the liqui¬ 
dator shall be made and that every alteration in the status of the members after 
the commencement of such winding up shall be void. In the case of winding up 
by or subject to the supervision of the Court, every disposition of the property 
including actionable daims of the company and every transfer of shares or 
alteration in the status of its members made after the commencement of the 
winding up shall be void unless the Court otherwise directs. 

Creditors : A company can never be declared insolvent, although it may 
have become insolvent in the sense that it is unable to pay its debts. Where a 
solvent company is beiitg wound up all debts payable on a contiitgency and 
claims against the company present or future, certain or contingent, ascertained 
or sounding only in damages, are admissible to proof against the company, a 
just estimate being made as possible of the value of such debts or daims 
as may be subject to any contingency or may sound only in damages or for 
some other reason may not bear a certain value (Section 528). As regards the 
rights of the creditors of a company whidi is being wound up for its inability to 
pay its debt, the same rules prevail as in the case of insolvency law in 
respect of debts provable, the valuation of annuities and future and contin¬ 
gent liabilities and the respective ri^to of secured and imseciired creditors 
(Section 529). 

The secured creditor may rely on the security and ignore the liquidation ' 
altogether, or value his security and prove for the balance of his debt, or give 
up his security and prove the whole amount. Unsecured creditors are paid in the 
order prescribe by Section 530. Preferential creditors are paid first; liability 
for dividends is satisfied only if claims of outsiders are fully met. 

Employees : A winding up order by a Court operates as a notice of dis¬ 
charge to employees and officer of the company, except when the business of 
the company is continued [Section 445 (3}j. A vduntary winding-up which invol¬ 
ves a discontinuation of the business al8o''operates as a discharge, and may dso 
give rise to a claim for damage where there is an agreement for employment 
for a fixed time (Eeigete v. Unloa Mamtfacturtng Compatty (1913) I.K.B. 592]^. 

lypw of Volwtaiy wtading-ap : There are two types of voluntary 
winding up viz. members* voluntary winding-up and creditors* voluntary winffing^' 



lift. Wh*ft the directors are in a position to make, the statutory dediiatioa: jdf. 
Xeiwy required under Section 488 of the Act the winding-up wwM he con- 

as a Members' wbmtary ytiniing^up and would be controlled by the mem¬ 
bers themselves; the creditors would have no voice in the proceeding. If the 
directors do not make such a declaration, the winding-up would be conduced 
as a Creditors’ vohmtary winding-up and the creditors shall have a controlling voice 
in the procedure. In both the cases, the process of liquidation would be nor¬ 
mally conducted without reference to the Court; although the Court shall have 
the power to determine any matter the liquidator or any creditor or contribu¬ 
tory might refer to it. 

Members’ voluntary winding-t^h-declaration of solvency: In respect of a 
members' voluntary winding*up, two directors, where there are only two direc¬ 
tors, and a majority of directors, where there are more than two, should make a 
called “declaration of solvency,” in Form No. 149 pursuant to Rule 
313 of the Companies (Court). Rules, 19S9 verified by an ajBSdavit. In the declara¬ 
tion, the following matters are required to be stated, namely, (i) that they have 

a full enquiry into the affairs of the company, and (ii) that having made 
such enquiry, they have formed the opinion that the company has no debts or 
that it will be able to pay its debts in full within a period not exceeding three 
years from the commencement of the winding-up. To be effective : 

(a) it must have been made and filed with the Registrar within the five 
weeks immediately preceding the date of passing of the winding-up 
resolution ; and 

(b) it must be accompanied by a copy of the auditor’s report on the 
profit and loss account of the company for the period commencing 
from the date of the last account to the latest practicable date imme¬ 
diately before the making of the declaration and the balance sheet 
of the company made out as on the last-mentioned date and, j»1s o, 
embodies a statement of the company's assets and liabilities as at 

^ that date. The report of the auditor must be prepared, as far as 

circumstances permit, in the manner laid down ^ the Act (Section 
4gg). This accompaniment is intended to be an additional safe¬ 
guard. 

Unless the above mentioned conditions are complied with, resolution 
passed for voluntary winding-up would be invalid and the members’ vobintary 
winding-up cannot be effected (S,P. Bhargava v. JRameswar A.I.R. iI9SZl M.F.3J. 

Where the declaration of solvenQr is made by the directors with out any 
reUtmaUe grounds that the company will be able to pay its debts in full within 
(he period Qiecified in the dedaration, it would render them liable to imprison* 

. mbat which mqr extend to € montiis and or to pay a fine wtamtHing Rg. s,ooo. 
.If the eonqiany is won^ up in pursuance of such a resdution witiiin a period of 
4. vigsdES after the dedaration was made, but its debts are waithy paid off nor 
: '|V9ilidadforiaiull within the period qiedfied in the dedaration, ftwioaldbe 
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referred to under memberis vohmtary wiudlag-i^ has not been made by die dhto- 
toia and filed with the Registrar, the windlng-up is known as a erediOtr’s vohmtary 
wAidiStgHyi [Section 488(5)]. 


» * . ' ' 

Procedure: The procedure applicable to the two types of voluntary 
winding'up is somewhat different. Tim provision under Sections 490 to 498 , 
are applicable to a members* voluntary vdnding>up and provisions under Sectims .i r 
SOO to 509 are applicable to a creditors* voluntary winding-up, whereas Sections 
511 to 521 apply to both, types of voluntary winding-up. 


Procedure of members’ voluntary winditig-t^ : The procedure for a members* 
voluntary winding up of a company is narrated bdow: 

(i) At the Board’s meeting, the directors have to make a dedaration of 
solvency under Section 488 of the Companies Act in Form 149 of the Companies 
(Courtl Rules and Forms. If there are more than 2 directors, then 'the said 
dedaration must be made by majority of them. This declaration has to be filed 
with the Registrar of Companies together with the auditor’s report ontiie 
balance ^eet and profit and loss account or income and expenditure account of 
the company made up to the date of the Board’s meeting, the time limit for 
such filing ^ing 5 weeks before the passing of the resolution for the winding-up. 

(ii) Next, the cempany has to pass at its general meeting a spedal resolu¬ 
tion called ’’resolution for voluntary winding-up” (Section 484)-. At this very 
meeting or at any meeting, subsequent thereto, one or more liquidators are to 
be appointed by the company ; also his or their remuneration, if it is to be given, 
should be fixed at the said meeting \Section 490). 


(iii) Under Section 485, Tthe aforesaid resolution to wind up the com¬ 
pany volantarily has to be published in Official Gazette as also in a newspaper 
circulating in the district where the registered oflRce of the company is situated. 
This publication is required to be made within 14 days of the passage of the 
resolution. 

(iv) Under Section 493, the cempany has to give the notice of the 

appointment of the liquidator to the Registrar. This notice is to be given in 
form No. 36(b) of the Companies (Central Government's) General Rules and 
Forms. The liquidator has alM to separately notify the Registrar, under Section 
516, about his appointment - 

(v) The liquidator is then required to do the following things, namdy, 
speedy realisation of assets preparation of list of creditors; admission of proof, 
Mttlement of lists of oontntotories, makmg of such 'calls as are necenoy, 
pmytbesit to secured credi^, of odsa indudiqg the liquator's.own xernun^- 
4ob, ipayaient of pridincntial claims and distribution of the surplus pre ratesmot^ 
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the cootributories after meeting all the daiiDB of creditors and aftw «iQwdhig 
all rights and claims. For resolving any doubts and diflacolties, andicatitm may 
be made to the High Court. 

(vi) Duty of liquidator to call general meeting: In the event of a voluntary 
winding-up b f«'ng contimud for more than a year, the liquidator shall call a 
general mating of the company at the end of the first year from the conunence- 
ment of the winding-up and at the end of each succeeding year within three 
months from the end of each year or such longer period as Ac Central Govern¬ 
ment may allow. Also, he diall lay before the meeting an account of his acts 
and dealings and of the conduct of the winding-up during the preceding year 
together with a statement in Form No. 1S3 (pursuant to Rule 328 of the Com¬ 
panies (CourO Rules. 1959] containing stipulated particulars in respect of win¬ 
ding-up proceedings and the position of the liquidation. Any failure fon the part 
of the liquidator in complying with these provisions shall render him liable to 
fine to the extent of Rs. 100 in rpspect of each failure (Section 496). The liqui¬ 
date has to keep all moneys in a scheduled bank; he must strictly adhere to 
the provisions of Section 553 and Rules 324 4o 326 of the Companies (Court) 
Rules. 


Where the winding-up of a company is not concluded within one year 
after its commencement, Section 551 requires that a statement by the liquidator 
in Form 153 of the Companies (Court) Rules, should be filed with the Registrar 
within 2 months of the close of such year (if he is not exempted from so doing by 
the Ceneral Government) and thereafter until the winding-up is concluded, at 
intervals of not more than one year or such shorter interval as may be prescri¬ 
bed. The statement should be audited by a chartered accountant. 

(vii) Final meeting and dissolution: When the winding-up is complete, 
the liquidator shall, subject to the provisions contained in Section 98, nniV«» ~ 
up an account of the winding-up which must show as to how the winding-up 
has been conducted and the property of the company has been disposed 
of; also he shall call a general meeting of the company to place before it 
the account [Form No. 155, pursuant to Rule 329 of the Companies (Court) 
Rules]. Such a meeting is required to be called by advertisement which must 
qsedfy the time, place and object and be published, not less than one month 
before the meeting, in the Official Gazette as well as some newspaper circulating 
in the district where the registered office of the company is situated. Besides, he 
ahaU, within one week of the meeting, send to the Registrar and the Official 
Liquidator a copy of the account and also a return to each of them as regards 
^ holding of meeting and of the. date thereof [Section 497 (2) & (3)]. Where 
ihe meeting is not held for want of quorum, [the liquidator shall, ins tead of the 
aaid letam, maike a return, to the effect that the meeting was duly called but no 
iqnorum was present thereat [Section 497 (4)]. Upon receiving the account and 
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em P M»i «l :<lfaMfc iutve. beqi vohuitaxMy i^pued 'tlft)',iliioiiMl »ot;4w eQ 9 Apc«ed .&t 
• ia«iiiier.|in^|ttdkMl to intemt of ^ iher^fjlden or totfw jpiiiblk.; .v 

Ottmeipt ci tbe,final atatemeiit of aocouetiiandi^KtuAifiromtlie 
liquidelort tiie OlBBcwl Uviidator ahail make .,a acrtitm of the b^a and papftoi 
thflooniiady. For the ptupoae,. he ahall be provided with att .reaaonafcie 
fa^tiea by the liquidator and aU offlcen (past and present)' of the odmpanjr. 

, Whecq theOfflc^ Liquidator, after scrutiny of the returns and aoobnnt, 
reports to the - Court that the affairs of the company have nM been condiitt^ hi 
a manner pr^didal to the interests o£ its memben or to public interest, tte 
company is deemed to have been dissolved from the date of the submission Of 
the report. 


If the Official Liquidator,on sudi a scrutiny, reports to the Court that the 
affairs of the company have been conducted in a manner prejudicial to the hitereit 
of its members or the public, the Court shall direct the Offtdal Liquidator, to 
make a flirthcr investigation into the affairs of die company, and for that pur¬ 
pose, he shaU be invested with all such powen as the Court may deem fit ISection 
97 (6A)1. On receipt of the report as regards further investigation, the Court 
may either make an order that the company shall stand dissolved with effect 
from the date which it shall specify or shall make such oUier orto as the circum'- 
stances of the case might justify [Section 497 (6B)]. 


Oedttora' vobmtary winding^ : 

(1) The creditors Of a company would be mainly concerned if the com¬ 
pany arrives at the droision that it should wind up itself because of its inability 
to meet its libillties. The company in that case must call a meeting of the 
dkors to be held on t^ day or the 'day next fo^owing the date on which there is 
to be held a general meeting of the company at which the resolution for volutf- 
tary winding-up is to be pix^osed [Section ^ (1)], 

(2) Notice of the meeting is to bp sent to the creditors and it must also 
be advertised once at least in the Officii 1 Gazette and bnce at least in two news- 
pi'pers circi Irting in the district where the rostered office of the company is 
situated [Section 500 (2)]. 

At the meeting, of the creditors, the Board of Directors must cause a fbO 
statehnent of the position of the company’s affairs, and a list cf the company's 
creditors and the estimated amount of their claims, to be laid before the meeting 
of creditors. The Board of directors alsdVmust appoint one of their members 
to preside over the jtpid meeting ^Section 500(3)]. 

If the'meetieng of the company for passing the winding-up resolution is 
adjourned and at the adjourned meeting the reidlution is passed, dibn any reso- 
lutkm .pas^ at the crediton, meeting, tiumgh prior in nate V> that for wind^g- 
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np, woold nevttthdMi be valid aad cffiNlive m if ft bd' 'Oem pnei'iV -dHair-^ 
pMiingofOie windiog-npreiolniiob (SectkmSOO (5^]. 

The fCBohition paaied at the crediton’ meeting ihall be notified by the 
to the Regietrar within ten dayaofthe paaaing thereof ^fection SOI). 

In a crediton’ voluntary winding-tq>, the otedftorB and menibeii appoint 
a liquidator in their respective meetings. If different persons are nominated, 
die creditors’ nominee shall become the liquidator. HowOver, any director, 
member or creditor nuy, within seven days after the nomination has been made 
by the creditors, apply to the Court for an order directiiig that the company’s 
nominee shall be the liquidator instead of. or jointly with, the nominee of the 
cnditon or appointing the OfBdal Liquidator or some other person iftan the 
creditor’s nominee (Section 502j. 

(3) If a vacancy occurs by death, resignation or otherwise in the ofSce of 
a liquidator (other than the one apimint^ by, or by the direction of the Court) 
the creditors in general meetirig may fill in the vacancy (Section S06). 

Commttiee of Inspeetion : 

(4) The crediton at the flnt meeting under Section SOO, or at a subse¬ 
quent meeting may appoint a Committee of Inspection consisting of not more 
than five persons (Se^on 503). Hie memben of the Committee are to be 
nominated by the company at a general meeting. If any of the nominees is not 
aooepuUe to the crediton, they may by resolution choose any person in his 
place. However, the Court is empowered to direct otherwise. 

(5) The Committee of Inspection and, if there is no such Committee, 
the crediton, may fix the remuneration of the liquidator. If they do not fix the 
remuneration, the Court would do so (Section 504. Section 465 (2) to (10) 
applicable to Omimittee of Inspection appointed in a oompulsoiy winding-up 
will also apply to the Committee undm* S^on 503, subject to such rules as may 
be nuule by the Central Government [Section 503 (3)]. 

(6) Duty cf liquidator to call general meetteg : 

Where the voluntary winding-up contirmes for more than n year, the liqui¬ 
dator must call a general meeting of the company, as in the caaettf memben’ 
windin^up as well as a meeting of the crediton at the end of the fint year of 
file commencement of winding-up within three months frorn the end of each 
year or such longer period as the Central Government may allow. Such a meet¬ 
ing also must be called at the end of each succeeding year in the —"«* manner. 
*1110 liquidator must lay before the meeting an account of his acU and 
and of the conduct of the winding-up during the pteoeeding year and also a 
statement in Form No. 153 pursuant to Rale 327 of Companies Conrt) Rules 
^Section 508). 

(7) Ftnta nteethtg and Diasohaion : 

As soon as file affairs of the company have been wonnd up, the liquidator 



ham^ ite' Madlof^. 

Jnsfeen poadWBlad sad tiw pVBfwrty of Iho ooofoiqrlM teen iUipoMid 41^ 
teFonn No. 155, (fuimant to^Role 329 of the Goinpuiiei (Conitl) Raleil. 
and (b). call a gen^ meeting of the-company and a meeting of tite cmtitoia 
for the purpose of laying the account b^die the meeting and • giving nny 
explaution thereof. 

N.M. To provide finr the scnitiny of tile records of a' company whidi is teing 
wound up voluntarily by me credinHS. provisioos have been made m sub¬ 
sections (9, (6), (6A) and (6B) of Scraon 509 which ate identical witii 
those contain^ in the corieaponding sub-sections of Section 497 
have been discussed eailier in the Study Faper. 

Steps to be taken in a case wheae the company Is aolvant but 
the bnslacm for which It was fomied has been completed: 

(a) Prepare a statement of its anmts and liabUities [Section 488 (2)]. 

(b) Prepare and file with the Registrar of Companies a statute^ dedaiBp 
tion by directors that the company *will be able to pay its debts in 
full within such period not caching three years from the c omm enee- 
ment of the winding-up as may be specified in the declaration. 

This must be done within five weeks before the date of the passing of tiie 
winding-up resolution, and must be delivered to the Registrar before that date. It 
mutt be accompanied by a copy of the report of the auditors of the company on 
the profit and loss account of the company (for the period commencing from tiie 
date up to whidi the last such account was prepared and ending with the latest 
practicaUe date immediately before the maUng of the declaration) and the 
balance sheet of the company (made out as on the last-mentioned date). It must 
also embody a statement of the company’s assets and liabilities, as at that date 
Section 488 (3)]. 

(c) Call a general meeting of the company to pass a resolution for the 
winding-up of the company (Section 484). As to resolution, it should 
be in accoraanoe with the provisions of Section 189 (1). 

(d) Hold meeting of shareholders in accordance with notice so as to pass 
the resolution referred to in (c) above. 

(e) Anoint liquidator for the purpose of winding-up the affain and 
distributing the assets of the company (Section 490). 

(f) The company must give notice of appointment of liquidator to the 
Registrar of Companies (Section 493). 

Duties and Responsibilities of Liquidator In Creditots' Voluntary Winding^: 
The liquidator in a oieditors’ voluntary wrqding-up administers tire compariy in 
very much the same way in which the directors administer it before the commence¬ 
ment of winding-up. In so far as that the liquidator can be rightly described 
as the agent of the company. 

The liqiuidator owes certain duties towards the creditors and contributories 
u nder tiie statute, includiag that of administration of the assets of the uompanyl 



diidiBfiB hii'fid«ici«iy duties hooeetly ead feitMilly* Iffc« itt|^ise*i -theie-Arttol, 
te nuy be bdd peisoaelly liable by the panypr^dkiedavby aidteMiicje 
proceedings, under Section S43. Hius tiie liquidator in a crediUMr's vclmita^ 

wiading'^p has a dha/fte/Hf 0S tfgm/end/nutas. 

Like any other liquidator, it ie also his duty to take into his custody or 
tfiidwr his control aU the property, effects and actionable dainis to whicb the 
eoippeny is or appears to be entitled. To disdiarge this responsibility, it is his 
duty to take the aid. if need be, of the Chief Presidency Muf^trate or the District 
Maniftr ate within whosc jurisdiction the aforesaid property, etc., are found 
Section 4S6). 

As regards the distribution, oh realisation, of the attets of the company, 
the liquidator is under an obligation to apply such assets subject to the provi¬ 
sions of the Act as to preferential payments in satisfaction of. its liabilities pari 
pauu. He must therafter distribute the residue tmong the members according 
to their rights and interests in the company (Section 511). For the purpose, 
the liquidator has to ascertain the assets and liabilities of the company and 
draw up a scheme of distribution. 

It is the liquidator’s duty to compel the directors or the oflBcers of the 
company in liquidation to supply him with a statement as to the affairs of the 
company verified by an affidavit containing the particulars relating, inter aiia to : 

(D the assets of the company, stating sepmately the cash balance in hand 
and at banks and the negotiaUe securities held by the company; 

(ii) its debts and liabilities; 

(iii) names, residence and occupations of all creditors and amounts stand¬ 
ing to their credit together with dates and amounts of securities 
given therefor; and 

(iv) .debts due to the company and the amount likely to be realised on 
their account (Section SI 1 A read with Section 4M). 

Within 30 days of his appointment, the liquidator ^S duty-bound to 
publish his appointment in the Official Gazette and notify the same in the 
prescribed form to the Registrar (Section S16). 

On the detection of a fraud having been committed by promoters, directors, 
etc., it is the liquidator’s responsibility to invoke the aid of Section 519 and 
iq^dy to the Court for the public examination of them. 

For the determination of any question arising in the winding-up or for 
setting the ri^ts and powers of the Court regarding enforcement of calls, staying 
of proceedings or other matters exercised by it, it is the nponsibility of the 
liquidator to apply fo the Court (Section 518). 

^I^ierethe voluntary winding-up continues fbr more than a year, the 
liquidalarmust call afonenl meeting of the eonquHty and a meeting of the 




«ftUil •’3 nigattii'ftMB'^ieatf of'dii^'jnw oi>«ttdi laMBr ptriod M;llie.CI«^^ 
<3ove(iuMit. my.ilkiw. The lUtaidatv imMt lay Mbrt theya^^ eneoeoiual ^ 

of hit B0i end dealiqgi .and of the eonducf of the wiifdimti'm^ ddrim’ 
ineoediiv year and alio a atatement in^Fbnn No; 1S3 puieuant to Role 3Tl.^ 
Gnnpaniea Court) Rulei (Section 508). 


As soon as the affahs of the company have heen wound up, the liqi^tor 


ahaU : 


(a) nu^ up an account of the winding-up showing how theu^ing^ ' ' . 
has beM conducted and the property of the oonqMuiyhaa nesn 
disposed of, in Fom No. ISS {pursunt to Rule 329 of the Compsistei 
(Court Rules)]; and 

(b) caU,agenefalnieetiagof thecbmpaiQf a^ a mee^Ugof the creditinfs 
. for the purpose of hying the account before the meetii^ and j^idu 

any explanation thereof. Besides, the liquidator, within One -week 
from tile date the ineeting is hidd, must send to the Registrar and 
the official liquidator a copy of eadi of the account and abo a return 
to each of thm regarding the htdding of the ineeting and of the date 
thereof. Where the meeting is not hm for want of quorum, the 
limidator shall, instead of the said return, make a return to the 
effect tiiat the meeting was • duly called but no quoram was 'present 
thereat. 


Under Section 512 (5), it is the liquidator’s duty to pay the debts ci the 
company and to adjust the rights of the coutrifautories among themselves. 
Poaitlon of a Sotaatary* llqaldator. 

In has been held that a voluntary liqidattv ia not an officer of the Court, 
IRe Hilb Waterfall etc., Co, (196J Ch. 946, 954J; also that be can more rightly 
be described as the agent of the company {JEhowlrr v. Scott (181), 1 Ch, 717], 


The status of a liquidator as an agent of the company can be appreciated 
if one considers' that in a voluntary winding-up the liquidator is appointed by 
the shardioldai, at a general meeting, both in the case of members* and credi¬ 
tors’ winding-up; the only difference between the two is that where the person 
nominated hy t^ creditors at their separate meeting is different from' the one 
proposed by the members the nominee of the creditors takes the office of the 
liquidator. Further, under Section512oftheGompanies Act, a liquidator-can 
exerdse certain powers, with the sanction of a special resolution of the’ com¬ 
pany, in the case of a members winding-up am/ in the case of creditors’ winding- 
up with the sanction of the Court or the Committee of Inspection or (if there 
is no such committee) of the meeting <^\.« creditors; he also has’ the rqht to 
exercise a number of powers of his own as the agent of the compai^. A com¬ 
pany in volnntaiy winding-up thus is administered fay tiie (oquidator in very 
mech the same way as it is done by the directors, before .the dnnmencemait «f 
winding-up. 
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ftmoii. hcwra, beranonbeM thattheliqBidalar 
lowiids tbe cnditon and contribotories under the etalute Jnoiiidliig that <€ 
of the eieetsof the oompauy. Ihese he holds ia tniit for tiwni. 
lu so far as this, he is a trustee. If he uegieets these duties, he may be held per* 
*<«idiiy liaUe by the party pngudiced. or misfeasance proceedliig under Section 
543 can be taken against him. Thus the liquidator has a dual status both of 
agent and trustee. 

Provisions oppUeabk to every whmtary winding^: These provisions are 
e/mtatnmA in Sections 510 to 521. These are are summarised below : 

(a) As i^aids the distribution, on realisation of the assets of the com¬ 
pany in liquidation, such assets should be applied sutgect to the provisions of 
the Act as to preferential payment, in satisfaction of its liabilities par/peam and 
the residue will be distributed among the members according to their ri^ts and 
interests in the company (Section 511). For the purpose the liquidator has to 
ascertain the assets and liabilities of the company and draw up a scheme of 
distribution. 

(b) The liquidator in all cases is entitled to be supplied with a statement 
as to the affairs of the company verified by an affidavit containing the particu¬ 
lars reiating, inter aUa, to : 

(i) the assets of the company, statiitg sqMrately the balance in hand 
and at bardcs, and the negotiable securities hdd the company ; 

(U) its debts and liabilities ; 

(iii) ruunes. residence and ocraipations of all creditors and amounts 
standing to their credit togethra' with dates and amounts of securities 
given therefor; and 

(iv) debts due to the company and the amount likely to be realized on 
their account. 

The liqidator can compel one or more directors or other officer of the 
company to submit such a statement within 21 days from the date of the com¬ 
mencement of the winding-up. He may also extend the time up to a maximum _ 
period of 3 months from that date (Section 51 lA read with Section 454. 

(c) A body corporate caimot be appointed as a liquidator (Section 513). 

(d) If for any reason whatever there is no liquidator to act, the Court 
may appoint the Official Liquidator or any other person as a liquida¬ 
tor. On a cause being shown, the Court may remove a liquidator and appoint 
in Jiis stead the Official Liquidator. The Registrar is also empowered to apply 
to the Court for such appointment or removal so that the liquidation proceed¬ 
ing be accel e rated and the proper conduct of the liquidation by a competent 
li^dator be ensured CSection SIS). 

(e) Wifliin 3(1 days of his appointment, the liquidator is required to 
publish his appointment in the Official Gazette and notify the in the pie- 
acribedform to the Registrar (Section 516). 
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(r> itli(ii<iii Itll nnprrrmn ffil ItiinfilMtTfitrTiir; ^ iiriiiffrnr 

toHM'Cont’to bave tpuitiau dcietiifaMdcr^to tsKmd^ 'm 

ip e cMkd in the Section. 

SsetioB 519 empowen the Uquidator to apply to the Cooit for pHihUiB 
—iniiiafi^ of promoteri. dfaectort. etc. oa'the detedtioo of e- fnud havog 
been oommitted by them. 


Ch) All GOite, chaifee and expenaet propetly incuned in the windin|^i 9 
aie nquiied to be paid, lutgeet to die of secDied crediton, out the 
aueta of company in priority to an other daimt (Section 520). 

Wlndintop SaparfWan of Cemrt : The provisiona relating to 

thia type of winding-up ate contained in Section 552 to 526. 


Under Section 521, at any time after the company haa pasted a readution 
for Vohmtaiy winding-up, the Court may direct that the vduntary winding-op 
ahaU continue subject to sudi auperviaion of the Court and with such liberty for 
creditor’s contributories or others to apidy to the Court, as the Court thinks just 
The Court diaU pau such an order only on the basis of an application by any 
creditor, contributory or the voluntary liquidator provided the Court thinks that 
such a course is neceasaiy or desirable in the interest of the company or contri* 
butories or of the creditors (Jle Zoedone Co, 1888,54 LJ. Ch, 46S). If the appli¬ 
cation is made by the creditors, the Court would be mote indined to pass a supers 
vision order. On a contributory’s peti^on. it is generidly averse to making sudi 
an order unless it is shown that the resdution for v^ntary winding-up was 
fraudulently passed or uidess the creditors also are in favour of such an order 
being passed by the Court (in re Boauiol ais Wbie Co. 1868,3 Ch. ifpp. i5). Under 
Rule 316 of the Companies (Court) Rules, upon the aforesaid order bdng made* 
the liquidator of the company must, within 21 days of the order, advertise it in 
one issue of the Offidal Gazette of the State or Union Territory concerned, and 
in one issue of a newspaper in Enilish or in the r^onal langiiape circulating in 
the State or the Union Tenritoiy^ and within that period file a certified copy of 
the order with the Registrar. 


The Court’s power under Section 522 bdng wide, it can make such an order 
as it thinks fit, reg^ being had to the circumstances of a case (Gunfyal and 
Othar V. Kada Valky Transport (PJ Ltd. \l964i I Comp LJ. 222). 

Consequence of such an order: 

(i) It gives the Court the same jurisdiction over suits and legal proceedings, 
as it would have under a compulsory winding-up (Section 523). 

(iO The winding-up, however, would! be deemed to have commenoed from 
the date on which the first resolution for voluntary winding-up was passed ; for 
the supervision order does not in fact commence the winding-up but it continues 
one already existing and commenced winding-up (Jn re Tawbte Co. {1883) 25 Ch. 
D/W. 





ifltiam) thetiquidatoir. ^flittiated «l«K<y totto 
OM to Met. In other words, the existing Jiquidator ihall coatmaa lo 
{Seetion 524). 


(iv) A liquidator apftoiated by the Court ■hell have the aune powen and 
be subject to the saoie obligations as the one appointed trader any otter 
piovision of this Act (Section 525). In oonaequence Rules 315 to i34 of the 
ffP iff piniM Court) Rules which ap^y to the UquidatM appointed in a voluntary 
wiading-up, also ahall apply to liquidator appointed in a winding*up sul^cct to 
supervision. 


(v) Subject to such restrictions as the Court may impoise. thh liquidator 
will be fnritierf to exeicise all his powers, without the sanction or intervention of 
the Court in the same manner as if the winding<up were a voluptaiy winding-up 
Peetlon 526 (1)]. However, if the Court at any time decides to interfere with the 
winding-up, it would be able to exercise all the powers, as if the winding-up were 
a compulsory winding-up (in re Cdrwar Co. Ltd. 1882 6 Born. 640). 


(vi) An. order made under Section 522, shell be deemed to be an order bf 
the Court, for winding-up the company by the Court for all purposes (including 
the staying of suits and other proceedings. However, this provision is subject to 
the piovision stated in the preceding paragraph (v.). Moreover any order so 
made empowers the Court to make calls or to eirforce calls made by the liquida¬ 
tors, and to exercise all other powers which it might have exercised if an order 
had been made for winding-up the company altogether by the Court (Section 
526(2)1.. 

Distinction between a- winding-np nadcr the sapcrviafon of the 
Court and vdlnntary windlng-np : 


(s) The Court, in a windind-up subject to supervision may aroeint an 
additional liquidator, who may be the Official Liquidator'The Cknirt 
may ^so remove a liquidator appointed by it or otherwiao and' may 
appoint the Official Liquidator as the only liquidator,. It may also ' 
appoint or remove a liquidator on the application of the Registrar 
(S^on 524>. 


(b) Truisfer of shares made after the commencement of winding-up are 
void unless the Court orders otherwise in a winding-up under supervi¬ 
sion. In a. voluntary winding-up, transfers - can be agreed to by the 
liquidator vSection S36). 

(c) Any attachment, distreu or execution against the company after the 
commencement of winding- up subject to supervision without leave of 
the Court is void (Section 537). Ihis does not apply to the vtduntary 
winding-up. 


(d) to the ease of a winding-up under the supervision of the Court, the 
Court can, either on its own motion or on the .application of any per¬ 
son interested to iiroaecute a defaulting officer or a member w com¬ 
pany direct the liquidator to proceed against him. to the case of a 





(e) For metcMiitfoattiii powers oonfofBodtqr Section S46, the liquidli^ . 
hu to get tne smotion by cpecffd resMUtion of oonnMuiy ki . 
vdiinti^ winding-up and of the Court where windag-up k uadair 
superviaion. 


Gcaanl preti a iena on winding-np : Sectiona 528 to StiO contain proviaioap 
applicaUe to every mode of wtndi^-np. Some of the important pcoviatona 
axe atated ^bdow. 

(1) Section SSI preaeribea that information as to the pending liquidation*;' 
unleaa exempted by the Central Government, dial! be given by the liquidator 
within 2 montha of the expiry of the ^rat year and thereafter at intervale of not 
more than one year, by filing aatatement in the preacribed form [Form No. 
1S3 Companiea (Court) Rulea]; alao that the atatement ahall be audited by a 
chartered accountant. The statement shall have to be filed (a) in the case of a 
winding-up by or autyect to the supervision of the Court, in the Court; and (b) 
in case of a voluntary winding-up, with the Registrar. 


N B—Students should note that this requirement is over and above die require" 
merits under Sections 496 and 497 (indie ease of members' vohaitary winding-up) 
or 508 and 509 (in the ease of creditors’ voluntary winding-up). 


(2) Debts that are provable: Debts Of all descriptions in a winding-iq> are 
payable only when these have been prbved. All debts payaUe on a contingency 
and against the company, wbetiier present or future, certain or contigent, 
ascertained or unascertain^, can be proved against a company. When the am¬ 
ount of a debt cannot be ascertained, a fair estimate thereof may be made for 
purposes of proof (Section S28). This Section apidies to proof of debts when 
the company is in a solvent state, Ue. when its assets are ndBdent to pay all its 
debts and liabilities and the costs of the winding-up. Where the company is insol¬ 
vent, Section 528 would be applicable. In the winding-up of an ^nsdvent com¬ 
pany, the same rules are applicable as regards: (i) debts provable ; lif) the 
valuation of annuities and future and contingent liabilities, and (iiO the respe^ 
live rights of secured and unsecured creditor, as those in the caw of an estate of 
person adjudged insolvent under the Insolvency Law. In the latter caw, all the 
persons, entitled to prove for and receive dividends out of the assets of the com¬ 
pany nuy come in under the winding up and make such daims against the 
^^l npall y as they are entitled to make. If, however, a secured creditor, instead of 
rdinquishing his security and proving for his debts proceeds to reaUw his security, 
he fhaii be liable to bear the expenses by>He liquidator (including a provisional 
liquidator) for the preservation of the secu^ b^ore it is realised by ^ secured 
creditor (Section 529). 

Note : The aforesaid rules of insolvency as contained in Section 529 will bis 

applicaUe only in respect of tiie three matters specified under parngUM 
pb. (9, (U) arid (iiO tint no ftjrtiier; and they apply except in so fdr as 



proviiioiif are oMiteiMd hi the fftfamAiae Awr 

SS^/^56) M.LJ. 4631 Purtber, Seetioa 529 ihaUeeawto 


SB sooa as h u found that the compaity, in the .comae 
winding-up is not insolvent [Jte Jndustrtal^CeanmedMea Lid, (1933) 

A.E.R. 7071. . . ^ 

(3) Freferentia! payments : The following debts must, according to pro- 

visioni in Section 530, be paid in priority to the daims of unsecured 


creditors : 

M All revenues, taxes, cesses and rates due to the Central or a State 
Goveniment or a local authority, having become due and payaUe 
within the twelve months etorethe relevant date; 

(b) All wages and salaries of an employee for service rendered for a 
period not exceeding four months within the preceding 12 months be- 
fore the relevant date and any compensation payable to any work¬ 
man under any of the provisions of Giapter VA of the Industrial 
Disputes Act, 1947, but not exceedng Rs. 1,000 in any one case; 

(c^ All accrued holiday remuneration ; 

In case (b) and (c) where amount is paid out of monty advanced by ano¬ 
ther person for that purpose, that person, is subrogated to ri^ts of einployee who 
hu been paid [Section 530 (4)]; 

(d) Unless the winding-up is merely for purposes of amalgamation or of 

reconstruction, employer’s contribution to the State Insurance 
Scheme under the Employees’ State Insurance Act, 1948 payable 
during 12 months before the rdevant date, and all amount due in 
respect of anjr compensation or liability for compensation in respect 
of death or disablement compensation under the Workman Com¬ 
pensation Act, 1923: * 

(e) All sums due to any employee from any fund induding a provident, 
pension or a gratuity for the welfare of the employees, maintained Ity 
the company; and 

^ Expenses payable by any company in respect of an investigation hdd 
under Section 235 or 237 of the Act. 

The ‘relevant date’ means in the ease of ytMdng-vp by the Court: 

(0 the date of the appointment or first appointment of a provisional - 
liquidator; or 

(ii) if no such appointment was made, the date of the windiug-up order, 
unksi in either ease the ctm^ny had commenced to be woum i(p johmt- 
arify before that date. 

In all other cases, it means the voluntary winding-up resolution. 

It the assets are insufficient to pay the foregoing preferential debts in 
ftill thqy abate in equal proportions. If necessary, these debts may be paid out 
of the proceeds of any assets subject to a floating charge. 

order of priority in paying off debts in a winding-up may be rou^dy 
worked out as follows; (i) Secured creditors (mor^ageed ; 'ii) costs and 
charges of windmg^up [In a voluntary winding-up, automatically this has 
^ priority. . In a oompulsoiy wiiiding-up. Court has to give it priority by - order 
{See Sections 576 and 520]; (iu) preferential debts (Section 530); (iv) floating 
ehassies (Bee Section 530 (5) (b)]; and ty) unsecured creditors. 
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vdae«fdwpibparlyooaBa»ed,.m above. 


If there is any surplus, capital Is returned to jnefbnnoe shuciholden.i^^ 
and then to eciuity shareholders If there is,^ way suijdus left. It dqiends i|tt! 
the articles whether preferenM Shareholders are entitled to share that surplus. ' 


Section 530 (I) requires that the revenues, taxes, etc., should have become 
Aie and payable within the period <d 12 months immediately preceding the rekvant. 
date. The arrears of sales tax not to be paid preferentially under Section 5M 
yitho ngh the same become ‘recoverable’ as arrears of land revenue under, tito 
Sales-tax Act. The words ‘recoverable’ and ‘payable’ have got completely 
difTerent connotations. The word‘revenues* used in Section 530 (1) (a) of the. 
Companies Act means revenues which have become due and payaUe as tevcsniei 
within the next 12 months before the rdevant date, and not revenues which ate 
recoverable as arrears of land revenue. Sales tax, assessed after winding-up, is not 
revenue which has become due and payable within 12 months next before the 
relevant date. Therefore it cannot be paid prefemtially under Section 530. 
(Sake-tax Cffieer, Kanpur v. Official UquUhtor (1968) 38 COmp Cas 430). 


Advance income-tax demanded and due under the Income-tax Act is to 
be paid preferentially under Section 530 (1) (a) of the Companies Act provided 
it becomes due and payable within the twelve months next before the relevant 
date. (Joint OffidallJquIdator v. Oman, of Income-tax (1954) LMXJ.-282-AJJL 
1954 Mad858). Biit the Calcutta High Court haai,held a contrary view. (Subur¬ 
ban Bank Ltd. A.I.R. (1953) CaL 487). 


Ex-gratia payments to employees of the company are not within the ambit 
of Section 530 (11 (b) (Vljay Card Board Co. Ltd. r. Collector, District HydenUtad 
A.I.R. (1957) Andto Pradesh 725). 

Under Section 530 (4), the bank which provifled an overdraft for making 
money available for payment of wages, is entitled to preferential payment for the 
money so advanced and paid (Be Fempgltt Mill Ltd. (1967) Comp. LJ. 262). 

'Bonus’ payable to staff appears to be covered by the expression 'all wages* 
occurring in Section 530 (1) (b) and therefore, is to be paid preferenually to the 
extent laid down in Section 530 (1) (b) specially if it is due under the Payment of 
Bonus Act Company’s contribution payable to the Employees’ State inmwme^ 
Corporation is, for the purposes of Section 530, a preferential payment Re 
BIhar-Bolts Eiilneerlng Work Ltd. A.LR. 1959 Pat. 417). 

In the winding-up of a company, an advocate is entitled .to preferent i al 
payment of his fees and expenses out of'V fruits of a litigation udiidi he had 
snoeesaftilly conducted for the company u^di are in the hands of the liquidstor 
(KuttI Krishna Menon v GdcAAi Mercantilp Ltd. (1962) 32 Comp. Cu. 578) 

^l^of¥rkidlngov on antecedent and pdiertranseethn: WithaviewtoafTor^ 
ding better protection to the creditoti of a company, Oe prindple of fiandulsnC' 



^ weodttsatiatheiiitolvtiipy lam, lu» be«i to 

ig to tender void oeattin cat^goriei of traaBactioni entered imo widm • 

■y ffawi before the cominenoenient of winding-up. The detailed pioviaijoiis in uua 
1 ^ are contained in Sectiom 531 to »7 of the Act. which are eunanariaed 
below: 

(0 Fraudulent Frtferenee : AU transfers of property, movable or immova¬ 
ble made by ddivery of goods or payment of money etc, if made by an insolvent 
penon within 3 months before the presentation of insolvency petition, would be 
h^ to be a fraudulent preference of its creditors and would be invalid. Similarly, 
in the case of a company all such transfers, if made within 6 months before the 
commencement of its winding-up. would be deemed to be a fraudulent preference 
of its creditots. and would be invalid (Section 531). For the purpose of proving 
a fiaudulent preference, two things need be shown, v/S. 

(a) that in the case of a winding-up by or subject to the supervision of 
the Court die transaction took |dace within 6 months before the pre- 
aentation of the petition and in the case of voluntary winding-up, the 
transaction took place within 6 months of the passing of the resolution 
for winding-up [Semion 531 (2)]: and. 

(b) that the main motive in the mind of the company, acting through its 
directors, was to prefer one creditor to the other (In Jw Jackson d 
Basrford (1906) 2 Ch, 467). 

On the basis of the above mentioned provisions of Section 531, let us 
examine the following situation : A company has been running into losses. To 
one of its creditors it gives a mortgage on its immovable property on 1st May. 
1980. On October 15, 1980, a winding-up petition is presented to the Court 
which passes an order of winding-up on the 30th November. 1980. It is clear from 
this situation that the transaction of mortgage on the company’s immovable 
prop erty took place within 6 months before the presentation of the petition for 
winding-up. Now, if it can further be proved that the dominant motive of the 
company was to prefer one creditor to other creditors, then the transaction 
would be deemed to be fraudulent preference and hence invalid. The real test 
is whether the debtor (the company in the said illustration) in making the 
transfer is doing what he himself felt bound or compelled to do. If so, the case 
does not fall within the purview of fraudulent preference (iVahih KIshori v. Jagnesh- 
warAJJt. (1983) Cal. 809; In re MJ.C. Trust Ltd. (1933) Ch. 542). 

Any transfer of movable or immovable property or any ddivery of goods 
by a Compaq, save and except a transfer or delivery in the course of the com¬ 
pany's business in favour of a purchaser or encumbrancer in good faith and for 
vahiaUe consideration, shall be void a^unst the liquidator, if such transferor 
deUvery is made within one year before the presentation of the winding-up peti¬ 
tion by or sul^ to the supervision of the Court or the passing of a resolution 
for the vohmtaiy win^ing-up (Section 531 A). 

Any transfers or assignments by a company of all die property to trustees 

benefit ofltscrBdiloiB are void (Section 53^. 
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for the debt to the extent of the mortgage (or the diaigri <m die property or dw. 
value of hie intereit, whidiever is len (Sectkm 532). 


(ii) IMitation on rights undar a ftoMing charge: Thoe are two mi^ 
■tatutory limitations to rights arising out of a floating charge. First, a fhMthji 
diaige created within 12 months of the oommenoement of winding-up, unkia lUt 
is proved that the company immediately after the creation of thediaige ww 
solvent, is invalid except up to the amount of any cash paid to the company id . :, 
the time or subsequent to tte creation of, and in consideration for, the charge'. 
together with interest on the amount at 5% per annum or other prescribed rate 
(Section 534). Secondly, preferential debts have also priority over debts seenred 
by a floating charge (Sections 123 and 530) and they must be paid out of the 
assets covered by a floating diaige to the extent that they caimot be met out of 
assets available for payments of unsecured creditors. 


N.B. : See LS.P. (N) CL 3 for the discussion on fixed and floatiiig charge. 

(iii) Disclaimer of onerous property: The liquidator may, with the leave 
of the Court, disclaim any onerous property within twelve months of the com¬ 
mencement of the winding-up. If the existence of any disclaimable property does 
not come to the knowledge of the liquidator within one month after the com¬ 
mencement of the winding-up, he can disdaim at any time within 12 months 
after he has become aware of it. The Court may however, extend the time. 

An onerous property may consist of: (a) land of any tenure, buidened 
with onerous covenants (b) shares or stodcs in companies; (c) any other pro¬ 
perty which is unsaleaUe or is not readily saleaUe, being onerous, binding the 
possessor thereof either to perform any onerous act or to pay any sum of monty; 
or (d) unprofitable contracts. 


His right to disdaim is lost if, within twenty eight days or sudi 
period as may be allowed by the Court of receiving a demand from any interested 
person to make his dedsion, he does not give notice that he intends to appty for 
have to disdaim. 


Any person injured by disclaimer is treated as a creditor of the eonumny 
to the ammmt of compensation or damages payable in respect of the iqjuiy, and 
may prove in the winding-up to the extent of ^ iqjuiy (Section 535). 

(b) Afotdanee of transfers, etc. : In,t'he case of a voluntary windmg-up, apy 
transfer of diares in the company, udiidi &as not been sanctioned by the liquidap 
tor, and any alteration in the status of the members of the company made after 
the commencement of the winding^p, is void. 

.In the case of a windiagup by or lubjeet to the supervision of the Ceotti' 



a Htpoaom «r pnvHtiM Oncladiaf 

fauygiwdlM tnatferof tiumlatlweoiiipBBy ordteratim intiwrtatuiiflf 
hs membcn whkh are made after fhe oommeacemeat of the «iaidio94ip are vdd 

otherwiM ordered by the Court (Section S3Q. 

(v) Awidance of certain attadmenta, executions, e/e : In the case of any 
^<w« r«ny whidi is being wound up by or subject to the supervision of the Cour^ 
(a) apy distress or execution put in force, without leave of the Court, 

■ jpinrt the estate or effects of the company, after the commencement of the win* 
ding-up or (b) any sale hdd, without leave of the Court, of any of the properties 
or effects of the company after such commencement is void. These provisions, 
however, will not apply to any proceeding for the recovery of any tax or impost 
or any dues payable to the Government (Section 537). 

In Rqiratna Naranbhai Milb Co. Lid. (Jn liquidatiotii by its Qf^dal Liquidator 
f. New Quality Bobbin Works (1973) 43 Comp, Cas 131. three issues emerged for 
decision. These are as follows: 

First, where an attachment of the company’s property under a Court’s 
order takes place prior to the filing of the winding-up petition and the scale of the 
attachment property takes place before the issue of ^e winding-up order, can the 
liquidator claim the sale-proceeds’ It was held that on account of the sale of 
the property having taken place after the commencement of the winding-up 
proofings. Section 537 of the Act would operate and the sale of the shares 
would be void. Where the respondent had derived benefit under a void contract, 
he would be under an obligation to return it to the Official Liquidator of the 
company in liquidation who would be the only claimant of the benefit. Secondly, 
if the sale-proceeds are claimable, would the liquidator be required to file a 
separate suit ? It has been held that the summons for getting the relief under 
Section 537 by the official liquidator was maintainable and there was no necessity 
for the liquidator to file a separate suit. When the ofiicial liquidator if empower¬ 
ed by Section 457 (1) of the Act to institute or defend legal proceedings and a 
perform ance of his duty, finds a transaction to be void a gain«t him—the trans¬ 
action becoming ivoid because of the vdnding-up proceedings it would be a 
question of fact arising in the course of winding-up and the High Court would 
^ve the jurisdiction to decide the question. This is the scope and ambit of 
jurisdiction conferred upon the Hi^ Court under Section 446 (2) of the 
Act. When 446(2) confen this special jurisdiction to entertain the present 
summons, it would not be lost by virtue of Section 15 of the Civil Procedure 
Code. Therefore, the liquidator would not have to file the suit in the Civil Court 
TVrdly, whether the a^ication by the liquidator to the Hi^ ICoi^ for the 
the sale .jmceeds was barred by limitation ? Articles 13.7 of the 
limit a t i oti Act, 1963 would aiqily only to applications made under the Code of 
Fracadiae. The-liquklator made this application not mider the Code of 
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jniiidictioii is coBftmd by Seetkn lOof the ConpBaies Act It mu; Utodtee^ 
lidd thst the application was not haired Hmitation. 


Offences by officers of can^anies in H^pddatUm : The Act provides oertdn 
puidshments to be inflicted on past or present oflBciers of a company which is in .. 
the course of winding-up (0 who do not disclose to the liquidator all the propmty 
of the company and consideration for which the same has been diqwsed of, ^ 
who conceal or fraudulendy remove any part of the property of the company of 
value of Rs. 100 or more within twelve months next before the commencement of ; 
the winding-up. (iii) who make any material omission in their statements about 
the affairs of the company, (iv) who are guilty of any false representation or 
fraud or obtaining consentoftte creditor to the agreement relating to the affhir 
of the company or to a winding-iq>. 


Note : The above is iliustrative of offences for which an oflteer may be puniaheiL 

For a complete list of such offlmoes read Section 538 (l)(a) to (p). 

The officers maybe punished on any one of the aforementioned gronnds 
with imprisonment or with fine or with both. 


Offences against the Act; No Court shall take cognizance of any offence 
against the Act. except on the compldnt in writing made by the Regutnr, or a 
shareholder or a person authorised by -die Central Oovemment in this regard 
[Section 621] (1)]. In spite of anything contained in the Code of Criminal mrooe- 
dure if the complainant is either the Registrar or the Central Govenunent’s dega^ 
tationist, his personal attendance before the Court trying'the offence diall not be 
necessary, unless the Court for the reasons to be recorded in writing requires his 
personal attendance at the trial [Section 621 (lA)]. The amount of fine, imposed 
under the Act by the Court may be applied, under the direction of the Court, in 
or towards the payment of the costs of proceedings, or rewarding the person on 
whose information the fine is recovered [Section 626]. For false statements made 
in, as well as omissions intentionaHy made of, aiqr material fact knowing it to 
be material, any return, report, certificate, balance sheet, prospectus, stateaseat or 
other document. Section 628 renders the offence punishable with imprisonment 
extending-up to 2 years as well as with a fine. Sirnilarly, under Section 629 an 
offender is punishable for intentioiudly giving false evidence in any exaniinatiop 
on oath, 


Fabrication of book: If with intent to defrinid or deceive, any person, any 
officer or contributory of a company destroy.', mutilates, alters, Tal^es, secretes, 
etc, any books, papers or securities, or is a party to any of these acts, he will be 
punishable with imprisonment f<w a period extending up to 7,.years arid fine. He 
will also be equally punishable, if he makes or is privy to the mabug-d', any false 
or fraudulent. entry in any register books of account, etc. bdonging to the eaus> 
patty (Section 539). 



An — offloef of ^ compiay.if 

«iMikl be liable to bepuniihed aa pteaeribed. The ftravirions of this Sadkn ma 
be invoked only when the oompany ia being wound up. 

LiabOMes where proper aeeawua not kept If in a winding-up it is found that 
proper books of account have not been kept throughout the period of two yean 
pieeeding the commenoement of winding-up (or the period between the incorpora¬ 
tion of the company and the commencement of the winding-up vriiichever is 
diorterj the officers of the oompany would be liable to imprisonment for a term 
extending to one year. They may. however, escape liability, if they can show 
that they had acted honestly, and that in view of the circumstances in which the 
was carried on, the default was excusable. 

Proper books of account will be deemed to have been kq>t, if there have 
been kept (a), such books or accounts as are necessary to exhibit and explain the 
transactions and finitneial position of the business of the company, including 
books contai ning entries made from day-to-day in sufficent detail of all cash 
received and all cash paid, and (b) statement of annual stock taking with all 
necessary particulars, where the business of the oompany has involved daaiinp jp 
goods (Se^on S41). 

Liabilities for fraudulent trading : It, in the course of a winding-up, it trans- 
pites that the business has been carried on with the intent to defraud oiNlitots or 
others, the Court may on the application of the Official Liquidator, or the liqui¬ 
dator or ai^ creditor or contributory, declare that any person .who were know- 
. ingiy parties to such a cariying on the business shall te personally liable to an 
mnlltnited extent for aU or any of the company’s debts or liabilities. He may also 
be called upon to pay a fine up to Rs. 5,000 or sentenced to imprisonment up 
to two years or with both (Section 542). 

Mbfeasanee : If, in the course of winding-up of a company, it appears that 
any person who had taken part in the formation or promotion of the company, 
or any past or present director, maimger, liquidator or other officer of the com- ~ 
pany has misap^ied or retained or become liable or accountable for any money 
or p r operty of the oompany, or has been guilty of any misfeasance or breach of 
trust in relation to the company, the Court may, on the application of the Official 
Liquidator, or of the liquidator, or any creditor or contributory, Mteminii t into the 
conduct of such person, and compei him to repay or restore the money or pro¬ 
perty or make compensation to tite company for misfeasance or breach of trust, 
•misapplication etc. (Section 543). 

' Now suppose, the OflRdal Liquidator of a company in liquidation institutes 
misfeasance proceedings against the managing director thereof and dwring the 
pdodency of the proceeding itself the managing director passes away. Can the 
lei^ representatives of the deceased managing director be inqdeadedand’tiie 
proceedings continued against them 7 This question came up for judicial decision 
be'OSgtelalUfMatory.Dr. SaUendra Nath Sinha and odierf1973) 43 Can^, Cos 
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HcM ; k nijoiia iHiif^on. ^ tefU repteMojiative of the 
director nUi^t be inqdeaded aod the proceeding, be. continued * g»*y«fc t]ieBti>> 
The. two eonitituents of miefeasance are: fa) an act in the nature of a brefcb’ 
of truit: and (b) an act which involve the company in actual idta* Directma*. 
liability aought to be established under Section 543 is not based on mere tort but 
on the breach of a dduciaiy rdationship or the failure to peifonn duties iinder^. 
taken by him in the capacity of a trustee. Therefore, the lujuidator'a cause of 
action survives the death of the director. Section 543 prescribes only a summary, 
proceeding intended for the rastoration or reinstitution of the company’s property 
which has been lost on account of the particular acts of the directors and other 
oflScers in transgression of their fiduciary duties. By filing a suit under Section 
543, the liquidator seeks an equitable remedy by a summary procedure. Section 
543 deals only with the procedure and does not confer any new rights. 


Misfeasance in an act or omission, in relation to the company, whiA 
causes loss or injury to the company. Although loss to the company has not been 
expressly stated in Section 543, nevertheless such ‘loss* has to be implied in case 
of misa^ication or retainer. Only such an act of misfeasance as results in the 
loss to the company will fall within the ambit of Section 543. It is essential for 
the liquidator to establish that the respondents are accountable for some goods or 
money belonging to the company or that they are guilty of misapplication, retainer 
or breach of trust (In re. Vijay Laxmi Sugar Mill Ltd. A.I.R. 1963 All 5^. For 
the creation of liability under Setion 543, it must be shown that there has been 
dishonesty or fraud or at least gross and milpable negligence Pillai Central Bark 
V. Augusti A.I.R. 196, Ker. 121). An honest mistake, not amounting to culpable 
^fgiigfncti or breach of duty, would not be misfeasance (Ayyangar v. Official 
Assignee of Madras, 55 Mad. 153). 


Where the person guilty of the offence is a firm or body ooiporate the 
Court may make the aforesaid order against the individul who was at the 
relevant time a partner of the firm or a director of the body corporate (Sectirm 
544). 

Notes : (I) For the purpose of Section 543 an auditor is an ofiScer (See Section 2 
(30)]. 

(2) Section 543 provides for a summary remedy for bringing erring 
ofiScers of the company to book and the long winded rem^y by way 
of suit is always available in addition; 

(3) Illustrations of misfeasance are: improper payment of dividends i 
ultra vires investment; sellii^ his own property to company without 
disclosure : allotting diares in di, itravention.m Section 69, etc; and 

(4) summons would also lie against directors when they have 

B id dividend out of capital, knowingly allotted shares to infants etc. 

isfeasanoe lies against liquidator when he has n^igently admitted 
a daim. 

Misfeasmue proceedings can be taken against dm auditors wider Section 543 of dm 
Om^ntasActifthey arefinmdtohavebmtguatyoll tsty vddoesaisoe orbreadiof 



tnut b idatfam to die omnpuy. Sndi a UabQity may >aiiie dde to noflhpmw 
fimanoe or imiatisfactory perforaumoe of duties by the auditor b isbiion to 
tfaeaocountoftbeooiniNuiy.asaitsultofwludithecoiiipanyhai luffier^ losMS. 
Hw is a civil liability and the Court may call upon the auditor to make 

food the damages suffered by the company. But the action agabst^lie auditor 
under the afoiementioned provision of law can be taken only if the busbeu of 
the compaiiy is in the course of being wound up. The directors of a conqiany, 
while it is liinctioning, can also take an action against the auditor for negjigenoe 
b dreumstances similar to those aforementioned. 

The apidication must be made withb S years from the date of the order of 
wbdinf>up, or the first appointment of liquidator, or of the miaapp l jc ati on , 
letaber misfeasance or breach of trust, as the case may be, whichever is longer. 

Power of Coart to gnat relief m ofBcm against liability for —y-n- 
aance^ bread of duty, etc: If in any proceeding for misfeasance a gainar an 
officer of a company it appears to the Court hearing the case that he is or may 
be liable in respect of the misfeasance, negligence, breach of duty, etc., but that 
he has acted honestly, and reasonably, and that having regard to all the dreum- 
stancesofthe case, induding those connected with his appointment, he ought 
fairly to be excused, the court may relieve him either wholly or partly, from his 
liability on such terms as it may think fit. But in a c riminal proceeding 
this sub-section, the Court is bereft of any power to grant relief from any dvil 
liability which may attach to an officer in respet of such miafi»a«atifti» [Section 
fi33 (1)1. 

Where any such officer has reason to apprdend that any proceeding will 
or might be brought against him in respect of any misfeasance, etc., he may 
apply to the High Court for relief and the High Court, on such application, 
has the same power to relieve him as it would have had if it had been a Court 
before which proceedings against that officer for miifea—ncf, etc, had been 
brought under sub-section (1) of Section 633 [Section 633 (2)]. 

But the rdief under sub-section (1) or sub-section (?) can be granted to “ 
an officer, only if the relevant Court has. by notice served in the m.nn«. gped- 
fied by it, required the Registrar or any other person to show cause why imcb 
relief should not be granted (Section 633) (3)]. 

It should be noted that only an officer of the company and not company 
Itsdf can apply for rdief. But it is for the Court before which the proceeding is 
pending and not for High Court to grant relief. The High Court can grant rdief 
only under Sub section (2) against apprehended prosecution. 

Rroseentian of deilnqnem ofleen and membess of the _ r-r-j 

(SeethmSdS): If it appears to the Court in a winding-up by or subJwttTZ 
npufMm of Court that any past or present officer or any member of the compoity 
has been guilty of any offence in relation to the company, the Court may, either 
on the appliomion of any person interested in the windi^ up, or of im own 



motioa,tfbeet lfce Ufiddatordtte tiaMatf td fr a w p a t e tiiat bStoiat ttr n» id^ ^ 
dw matter to tlie. Rogiftnr. In tiie latter eaae,ifdie R^iatnrmmeideri it tote 
a fit CBM for proieeiition, lie ihall rqiort the matter to the Gential GoveRunoea, 
idiich may, after taking fudi advice aa it thinka fit, direct the R^strar to inati* : 
tute aucih proceedingB for the ]mnoM. No report ahall, however, be made by die 
Regiatrar unleas an opportunity it given to the accuaed person to make a atate* 
ment to him in writing and of being heard thereon. 

Similarly, if, in the course of the voluntary winding>up it appears to the . 
liquidator that any such person aa atated above has been guilty of criminal offence 
in relation to the company, then he shall forthwith report to the Registrar, llie 
Registrar may, in this case, do any of the three, viz. (i) he may proceed 
as if the matter was referred to him by the Court; (ii) he may refer the matter to 
the Central Government for further enquiry whereupon they shall investigate the 
matter and, if thought expedient, may apifiy to the Court fot an order conferring 
on any person designated by them, all such powers of investigating the affairs of 
the company as are provided by the Act, in the case of compulsory winding up; 
or (iii) if he is of the opinionthat the ease is not a fit one for the prosecution, he 
ahall inform the liquidator accordin^y. The liquidator in the last case if he 
holds a different opinion, may himself take proceedings against the offender after 
securing the sanction of the Court. In case, however, the liquidator does not 
make a report to the Registrar as he should, the Court may, on the application 
of any person interested in the winding up or of its own motion, direct the liqui* 
dator to make such report which, on being made shall be dealt with by the 
Registrar in any one of the three ways mentioned above. 

In connection with every prosecution in pursuance of these provisions, it 
shall be the duty of the liquidator and of every officer and agent of toe coinpany, 
past and present (other than the defendant in the proceeding), to give to the 
Registrar all assistance he is reasonably able to give. ‘Agent’ here includes any 
banker, legal advisor or auditor of toe company. In case of default, toe Court 
may, on toe application of toe Registrar, direct performance of this duty. Rhere 
toe liquidator is in default, the Court may order him to pay the cost of the 
application personally unless it appears that toe default was due to toe liquidator 
not having in the hands suflScient assets of the company. 

DiaposBl of boda and papers of toe conipaiiy: In a winding-up up the 
Court or subject to toe supervision of Court, toe Court will direct how the books 
and papers of the company and of the liquidk 3r are to be disposed of. 

In the case of a members' voluntary winding up they are disposed of 
in such manner as the company, by special resolution, directs and in toe case of 
creditors* voluntary winding'up in such a way as the Committee of Inqiectkai ■ 
and if there is such Committee, as the company may direct. 



After file eqnry of yara from t&e diiMduticm of tlie oOttpniy, 
peqeibaity will mton the eowpes^. the lifuidailor orany pmoa to-whmal^ 
costodyofthe bookiaod papers has been committed, hy reason of any 'books 
or paper not being forthcoming for any person claimiogto be interested therein 
(Section 550). 


The Central Government may, by rules, prevent for such period (not 
exceeding 5 years from the dissolution of the company) as the Central Govern¬ 
ment thinks proper, the destruction of the books and papers of a company whidi 
has been wound up and of its liquidator. Also it can similarly enable any credi¬ 
tor or contributory of the company to make representation to the Central 
Government in respect of the matters aforementioned and to appeal to the 
Court from any direction which may be given by the Central Government in the 
matter [Section 55) (3)]. If any person acts in contravention of any such rules 
or of any direction of the Central Government thereunder, he shall be punish¬ 
able with imprisonment for a team extending to 6 months or with fine extending 
to Rs. 5,0d0 or with both [Section 550 (4)], 


Information as to pending liquidation (Section 551): You may come across a 
situation where the winding-up of a company has commenced but it has not been 
possible to conclude it within one year since its commencement. In such a case, 
the liquidator is required to file in court (in case of a winding-up by or subject 
to supervision of the Court) or with the Registrar (in ease of a voluntary win¬ 
ding up) a statement in the prescribed form. The statement is to contain the 
prescribed particulars and to be duly audited or by a qualified auditor with res¬ 
pect to the proceedings in, and the position of, the liquidation. This statement 
is to be filed within two months of expiry of such a year; from this stage till the 
oondusion of the winding-up, this statement is to be filed at the intervals of not 
more than one year, or such shorter intervals as may be prescribed. The liqui¬ 
dator has to comply with these requirements unless he is exempted from so 
doing wholly or partly by the Central Government [sub-Section (1)]. 

A copy of the statement filed in Court as aforesaid has to be simultane¬ 
ously filed with the Registrar who shall keep it along with the other records of 
die company [section (2)]. 


The said statement is open to inspection by any person stating himself in 
writing to be a creditor or contributory or his agent at all reasonable time on 
payment of the prescribed fee. He may also have a copy of or an extract from, 
dm statement if he so wants [sub-Section (3)]. 

The Section provides for the following penalties namely—(a) fine up to 
Ri. 500 for every day of the liquidator's failure in comidying with the require- 
^ mcnt of die Section) (b) imprisonment up to six months or fine up to Rs. 1,000 
or both for the liquidator’s wilftd default in caunin g the statement to be audited 
. by a qualified auditor; (c) sentence provided in Seetion 182 of the Indian Penal 
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Liquidators duty as to paynumt into bank In terms of Section 552, eveqr 
Official Liquidator is bound to pay all moiieyt whicb he receives aa liquidator 
of the company into the public account of India in the Reserve iank in soch ■ 
manner and at such times as may be prescribed. 


Under Section 553, every other liquidator than the Official Liquidator 
diall pay such money into a sdieduled bank to the credit of a special bankiiig 
account. This account is to be described as “the Liquidation Account of Com* . > 
pany“ “Company Limited’’/“Company Private Limited’’. He has to make this 
payment into the bank unless he is otherwise ordered by the Court for reasons 
of advantage to the creditors or contributories. However, he cannot retain with- 
himself any sum in excess of Rs. 500 or such other account as the Court may 
authorise, for more than 13 days. If he retains the amount beyond this period, 
he must give a satisfactory explanation for such retention. If he fails to give 
any satisfactory explanation, he is obliged to pay interest at 12% per annum 
and such other penalty as may be prescribed the Registrar. He shall be iiir* 
ther liable to disallowance of all or such of his remuneration as the Court may 
think fit. For the said retention of money beyond the stipulated amount and 
period, he shall also be liable to be removed from his office by the Court as well 
as to pay expenses occasioned by reason of his default. 

According to Section 554, neither the Official Liquidator, nor any other 
liquidator can pay any moneys received by him in his capacity as such into any 
private banking company. 

Unpaid dividend, and undistributed assets to be paid into Companies UquUbtion 
Account (Section 555) : Where a company is being wound up the liquidator shaill 
forthwith pay into the public account of India in the Reserve Bank in a sepa> 
rate account described as the “Company’s Liquidation Account” all the money 
which he has either in his hands or under his control and which represents—ia) 
dividends payable to any creditor which had remained unpaid for 6 months' 
after the declaration thereof; or (b) assets reftindahle to any coQtributoiy, 
which have remained undistributed for 6 months after the data on whldi th^ 
became refundable. Similarly, on the dissolution of a company, the liquidator 
must pay any unpaid dividends or undistributed assets at the date of the disso¬ 
lution into the account aforementioned [sub-Section i2) & (3)]. . 

. While making the aforesaid payment, the liquidator shall fiimish to sudi 
ofiteer as appointed by the Central GoveK.'oent with a statement in the prescribed 
form. Sudi a statement must set forth the nature of the sums, the names and the 
last Imown addresses of the persons entitled to participate therein, the amount to 
, whidi is enti^ thereto and nature of the claim thereto, and other preMiiT 
bed particulars. 



Fortbe money paid intotbe Reserve bnktbeliQaidaM k eoCM fOA 
fcee^pr fiom tlw fanner. Such a lepeipt is an effbetual dndiaiye of tbe liquidator's 
obligation in this regard fsuIvSecdon (4)] 


When the company is being wound up fay the Court, the liquidator shall 
fHf iem the payment mentioned above by traasfer from the account refened to in 
Section 552[sub-Section (5)h 

VisuaUse a situation where the company is being wound up voluntarily or 
gufagect to the supervision of the Court In sudi a case, the liquidator dall, 
when Sling a statement pursuant to Section 551(1) indicate the sum of money 
which is payable to Ae Reserve Bank under Section 555 (1) A (2) as undaimed 
^vidends or undistrbuted assets and which he has not in his hands for 6 months 
preying Ae date to which the statement is brought down, and pay that sum 
into the company’s Liquidation Account within 14 days from die date of filing' 
the statement [sub-Section (6)]. 

Any person entitled to mon^ which had been paid into the company^ 
Liquidation Account, may apply to the Court for an ordm for payment thereof. 
Ihe Court may order payments, if it is satisfied that the money is due to ^ 
iqqilicant Mor to this order being made, the court shall, however, serve a notiM 
on an officer who might have bem appointed by the Central Government is this 
Gonnectioa, asking him to show cause why the order should not be made (Sub- 
Sectiou (7)]. This provision dearly shows that the person entitled to paitidpate 
in the sums so paid up into the company’s Liquidation Account do not lose their 
right for ever, 

It should, however, be noted that the person also may apply to the Central 
Government, instead of the Court as referred to above, for an order for paymant 
of the money. If no application for such a payment has already been made to the 
Court, the Central Government may make the order for payment to that person 
of the sum due (after taking such security from him as it may think fit) provided 
it is satisfied with a certificate to be given in this regard 1^ the liquidator of the 
Official Liquidator, or otherwise [Sub-Section (7)]. 


It is necessary that if the moneys paid into the company’s liquidation acco¬ 
unt have remained undaimed for years, those will have to be transferred to the 
general revenue account of the Central Government. Even thereafter any person 
entitled thereto may apply to the Central Government [Sub-Section (8)]. 

Should the liquidator, instead of potting the money into the company’s 
Uquidation Account, retain it, he must; (i) pay intrest @ 12% per annum on 
rile sum retained, subject, however to the^ Cratral Government’s power to remit 
. wholly or partly to Ae amount of intermt, (ii) pay any expenses incurred as a result 
of.his default* and (iii) where the winding-up is by or under the superviskm of 
' the Court, be deprived of his remuneration partly or wholly and be removed 
fiom his office [Sub-Section (9)]. 

JHssobfiofi declared mid .'Within two years of the dissolution of a company 
' rile Cm^ may, on an application being made by the liquidator or any other 
person interested, make an order dedanng the dissolution to have been void. A 
r V certified copy of the order must be filed with the Registrar I^the person oa 
^ v^ application order was made, within 30 days (Section 559). 

^IFhfdbv-qp d/ unregistered Convanles: An “unieristered company” indu' 
' . ,d!e| any partnership, association or company consistiugtf more thansevenmem- 
«en at m time when the petition for winding-up the partnership, etc, is piesen> 
^^. ied before the Courti It does not indude, however, a railway company inooipon- 
‘■'■'tei by an Act (^Fariiament or other Indian Law or cny Act of Pailumient of the: 



1tNil^:l^a|idon,<vabbiq^ ^itder the Gompe iiiA Adt, IfStf or 

oadcr aiqr fcevkim G(Mi[Q«aiei Law ilteetiea n2). 


An nmegntered oompany may be wound up under the Act and all tiie prar. 
visiona of the Act with rcspM to wmding-up api^ to an uniegii|{nred oonipiity„ 
with the following exception and additiona: ' ‘ 

(a) To determine a Court*a juriadietion in the matter of ita windingMipi' 
the principal place of buaineas ia, for all the puipoaea of the windia^ .. 
up deemed to be the regiatoed ofSce of the company; 

N.B. [The regiatered ofBce of a company ia the determining factor for the 
Courr’a juridiction in thia regard]. 


(b) An unregiatered company ia not to be wound up under the Act vdlun* 
tarily or aubject to auperviaion. It ia to be wound up by the Court, 

(c) The circumatancea in which an unregiatered company may be wound 
up are aa followa— 

(i) if the company has been dissolved, or has ceased to cany on busi¬ 
ness, or is carrying on busineu for the purpose of winding-up ha. 
affairs : 

(ip if the company ia unable to pay its debts: or 

(iii) if the court is of opinion that it is just and equitable that the 

comfiuy should be wound up. 

An unregiatered company is deemed to be unable to pay its debts in the 
following circumstances;— 

(i) if a creditor (as assignee or otherwise), to whom a sum exceeding Ra. 
500 is due, has submited a demand in writing to the company adc- 
ing it to pay him the sum due and the company has neglected to pay 
it or to secure or to compound for it for 3 weeks after the service of 
the demand; 

(iO if any suit or legal proceeding has been instituted against any member 
for any debt or demand due from the company and a notice thereof 
has communicated to the company and the oompany has not, 
within 10 days of the service of the notice, paid secured or compoun¬ 
ded for the debt; 

(iii) if the execution or the process against the company has been returned 
unsatisfied in whole or in part: 

(iv) if it is otherwise proved to the satisfaction of the Court that the com* 
pany is unable to pay its debts. 


Every person, in the event of an unregiatered company being wound up who 
isliable to pay or to contribute to the payment of—(a) any debt or liability 
the oompany, (b) any sum for the adjustment of the rights of the members 
among them^ves or (c) the costs, charges and expenses of the winding up, 
thsM be deemed to be a contributory. He will be liable to contribute to the 
asset of the company all sums due from him in reqiect of aity liability to pay 
or contribute. If a contributory dies or becomes insolvent, the provision of the 
Act as regards legal representatives or assi^,*c8 also will be aj^icable (Section 
585), 

The provisions of the Act with regard to staying and restrainin| suits and 
legal proce^inga against a company at any time afm the presentation of the 
petition for winding up but before a wAidhty HP order is made, shall in the case of 
an unregistered oompany, whm the application to stay or restrain is made by .a 
creditor, extend to suits legal proceedings against aigr contributory (Section. 



■ iSK). If. however, a winding up order hai been made, no suit or legd proceeffings 
can be oommenc^ or proceed with against a contributory for the debt of the 
company without leave of the Court (Section 587). 

SELF'EXAMINAIION QUESTIONS 

ThNC qiieetloni ere Intended to enable the Student to teet hie knowledge before 
proceeding to answer the test paper, The answers to these gusstlone are net required to be 
written out or to be submitted for evaluation. Answers are at the end. 

1. The articles of a prospnous company are silent as to its duration. Its 
members desire to wind it up by passing an ordinary resolution. Can sudi 
a manner for winding up be considered in accordance with the provisions' 
of the act ? 

2. In the course of the voluntary windi^-up. the liquidator applies to the 
Court for an increase in his remuneration on the basis of iliquidator conti¬ 
nuing beyond the expected period. Can the liquidator succ^ ? 

3. The company, while appointing the liquidator for its winding-up, empow¬ 
ered him with all powers of management. The liquidator want^ to sell 
tte company's property by public auction but, the Board of Directors 
directed him to sell the properties to their nominees. Could the liquidator 
refuse to accede to their request ? 

4. The liquidator refused to treat sales tax in arrears as well as that assessed 
after the winding up as preferential payments under Section 530. Could 
the liquidator do so ? 

5. In the course of winding-up it was found that the manager of a company 
had misapplied certain sums of the company. The manager was prosecuted 
for misfeasance under Section 543. In defence, be pleaded that he honestly 
and reasonably believed that the investment was within his power. Can 
the Court exonerate him from such liability ? 

6. The liqui^tor paid into company’s liquidation account the unpaid divi¬ 
dends which A was entitled to. These were not claimed for firleen years 
by A on account of his absence from India and the same were transferred 
to the General revenue account of the Central Government, Later on, he 
applied to the Central Government for payment thereof. Could such a 
right be exercised after the expiry of fiftMn years ? 

7. A company was voluntarily dissolved in accordance with the provisions of 
the Act. After expiry of one year thereof, the liquidator of the company 
who conducted the winding-up, applied to the Crart to dedare the dissol- 
lution void as certain matters, which were materials for proper winding-up- 
were not disdosed to him earlier. Could he do so ? 

8. An auditor is prosecuted for destroying the company’s books of account 
even though the company is not being wound up. Cw he be prosecuted ? 

9. A truisfer of company’s property is made within one year before the 
passing of resolution for the voluntary winding up. This is made in favour 
of a purchase who buys in good faith and for valuable consideration. 
Can the liquidator succeed in getting the transaction cancelled ? 

1. * No. 4. Yes 7. Yes. 

2. No. 5. Yea 8. No. 

3. No. 6. Yes 9. No. 
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StAstimtlantfMrUofy Committee for AtMtwy Cmnvisitem t tlwOHSipiiilitf 
' Ael m«*«fiido4 in 1960 providid for tba •ppoiataMt of m Adfkoif ; 

for tJviiiai tM Ctitral Oivaransat in tho «i nioistmtioa of tfeo Aoc ipieUily in 
MihgoHhibonppliMtiAaxaadotoicnnder otrtnia Saotiont of ito Aot. Than 
pfovhioMfwrciDdndoi in Section 410t On tboAotbohif UBondol lnl96Sitbt 
Advisory Conninion wu aabitituted by on Advisory CoaaillM oonsitthii of not 
morothnnflviptnons suittbly qnnliSsd. The function of tbio Coaaittee is to 
advise tbo Ceotral Oovamnsaot and the Company Law Boaid in lapaat of aoch 
matters arising oat of the admiaistraiion of the CompanlM .\ct na aay be nfaied 
lo it by Oovemment or tbe Boaid. 

Siaea the Advisory CoaaHiee did not have aay atatetoiy eiiaiOLCo « pow e rs, 
ail Batters pending with tbe Adviwry Commission, on the asaendasent of tiie Act, 

‘ were transferred to the Central Ooraromeat for disposaL Moraova, Seeiion 640 B 
wasenaeted to preicribe the procedure for making applications lo the Contial 
tSoverameat pnnuant to several Seetlona of the CompaniM An la substitetki i cf 
the Section 412. Sation 640 B provided as follows : 

(1) Every application mada to the Central Gevcri wcat nndar Sections 239, 
261, 269. 310. 311.326, 328.329, 332.343, 343. 346,332. 408 or 409 shall be in 
soeh form as may be prescribed, 

(2) (a) Before any appHeation ts made by a company to the Ceatial 
Govemaicat tmder any of the Saetioaa aforesaid, there shall be iseoed by or ca 
behalfof the company a general notke to the memba thereof, indoding the 
aatnre ef the application proposed to be made. 

(b) Such notice shall be pablisbed at least, once in a newspaper in the 
prineipel language of the dietrict in which the regisieted c flier of the ct mraay is 
situated and circulating in that district, and at least once in English Lcsespspa 
dreulaling in that district. 

(e) Copies of tbe notices, togethhr with a certlflcate by tbe Company about 
the dne pnkicatioas thereof shall be attached to the application. 

Coatracts by Agents Where Cesapony is Uadlsdoscd Principal: Section 41^ 
preKribes a special rale with regard to contracts aniaed iato on behalf of a 
public company (or a prWatt company which ie e snbeidiaiy of a company) by the 
; manager or other agent^ Is aa nadtsdCsad priaoipaL -Il 

prpvidas that nay inch pacaoa, when entering into enoh n eonfraet. mail driw 
«p« mamorandnm of tho terms, of the eontract, et the time tbe eontrect is 
entered into, specifying the namm of the pcisons, with whom, it hat been done. The 
momorandnm most be piaoed ia the record of the company end eopim thereof 
mnei be seni to nil tbe dMdon. Snbseqaeotly, the memorandam ihonM- ba 
pieced befort the Board at Be acit roHowiag mcettag In lhaeaaa of dsfhnlt. 
tho centiaet, M tha ;op^ ,oC the eoapsay, ibaB bt voMabta ai agalaa the 
coaspany, sad tha paraan wMhad aatarad into Iba eoniraet or every eflioar of the 
compeay la dofhnlt, as tt^/asa omy be,woold ha Habit to penally arhieh may 
emm^ to Bb aoUj^ nowava, the GnMiid Oovarema at amy gnal saM andar 
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paoiM A.4. i9S4.. dflal wiili tta EaplafMa* SaoiahhiMd ft»«idMljt Paiidi. Vmf 
pni/Hiit M-roli0«i 

(«V Any wiMNy w awfiiy idcfwte by wiitfhnM dT • BjBwyinijy., 
«r Ml oMinot «ramls«. PMlb«kipi «r *» ,w | |gd by .4^ 


con^ny witbis ISdayaflraaitlMdMtofdiVbaltlB • PoalOAcii IMmtu VfM^ 
Ar'ww.t or I* • special esBoiimtebe a pw ed cHtb iba Sia i t Bs a l t dlJ>dl»?Cff » 
SchrdttM Bank iw. whars lha aoapimy Bsalf la a Sehedalcd Baak, iaa apaaial ' 
aermmt to or Be ofmed ay k at V dtb Oe Scaia Baidc of India or any other 
Scbadclad Bank. 


The Coayaay meat not atiUia «ny portion of such meaeia or ■aaniltiaB 
cnoept for tho parpoacs ajraad tOb ia tba eoatracta of acrvice (Section 417). 

fbt Wheraa providcBt faad has bean eoaedtated by a eoamany far ita 
amoloteas or nay class of its sai^oyaas. all aaoasjw coatribated to aneb land 
(wha'her by the c-inpony or by theatB^<q«as) or leeeivcd or accraiag by sMqr of 
interast or otherwise to aneb fand, within IS days from tba data of contiibadoaii 
receipt or aceruel shouM bo deposited ia a Post OOeo Savings Bank Aoeouat or ia 
a special aceoent ia a Scbedaled Baak m ia the State Bank of ladia, or wtaa^ 
eompaaylPalffsa Schcdttlad Baakla. anweiai account to be opiard aitber la 
itself or la the State Bank of India, or la any other Scbednlad Bank or aallBUy 
invaated in seenrMcs nHatloncd or referred to in Section 20 (a) to (a) of the IndiBa 
TrastaAet, lW2fSeotioa 4l8(l)}. 

Ic) In no ema Witt an employee be entitled to fcoahraan iniarealinfoaiwct 
oftbaamoont atanding to biacredit m a seta id asca aa oftbatylaldad byiba 
invastmaiit owda ia aceeidaace with the laqairamaBta afoaaaaaatiooad (jScatlow 
4JI (21. 

(d) An amployae may obtaia advancaa from the fond or withdraw moa^ 
standing to hia madit ia tba fund, if the Amd Is a neognised provident fdad witnn 

tbtmeaoingof Section SB* A (a) of the tacaaia.Tag Act 1922 or if tho raiaa of the 
fund coutaia proriaioos corraspowdiog to tba rales 4 to 9 cf the lacoau^Tiz - 
(Provideat Panda Rabaf) Rales [Sactiew 418 (3)). 

Tdtntial Note: Sectico 2(38) of tba Iaeomw>Tax Act, 1961 dellara a lacof- ^ 
niied provident fund, and the ralavaat rakw tburato am provided ia fart Xil 
(Rblat 67to81)ortha Incom^Taa Raisa. 1962. 

(a) If a trust baa been ccMted by a cemrany with regard to any provident 
fund, the aompauy must opllaet and pay tl employee’s cantribatioae together 
with itaownooatilbntienato fbatiuatceuadibin 16 days fiom tba data oftb^ 
ednaatioo. I^reaftar the tmataea will be obUfadtocoaqily with the afotiHM 
r^BhaaicBts aa regards tbair lBvaatmqit [Scctioa 418 (4)]. ' * 

An aaqdAiae, on ndJtiaB wqaaat w tba aompii^ or ia tbtf traataae, aa M , . 
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byMeiMimeaplofMudMtbfwMMaplofaterpMt «ai^9)w«rc] 

(IW Hat* GMhatifal AM, <3 


Y4S), 

ABy«HWtmvMMlonorAipPovMoMerSeeti6u417. 411*419 bf tnaflleBr 
oftlMcoBipujror byairwiMofitepiovMaattaad «iU rai4tr hte panitbabia 
tritbiapffaoBineatfofapariadwtwiHinapteriaMoatta.oc-iiUhiaa anwdlag 
toRf 1.000 (SMliaB 420). 

TbartataaofTraitacm HBB ai,aaMitheaihthabalaaaaiathaPbad hat beaa 
aibappIM. Bvaa If tba balaaoa Maadlag to tba eiadit of toe pfee l de a t ftud. or 
toe aooaata dapoiitad bf toe wployeai. li wrootAillf faivcitcdaad praflts acerne 
to toe compaaf oat of tbcee wroaffU tavertoMate toe cbaraetcr of liait attecbirf 
to toe fbnd ii aol altered. Nekber aroald nwh a eie have toe effect of ccavntirg 
H taito a leaa. R trill eoatiaae to reaala a toad Ineepective of too toot that the oiBp- 
lojreee know that tbo toad bad boea avoogtoHf oeepc^ bf toe eonpaaf in tte own 
buiBcee. It tronid not pnetade tbe em ple yeee ftwrn daieeiag too toads frees tbe 
eomossf ebea it is in HqaMatkm. ss p^cseatisl ersditon. this is bsesnee the 
eotopsnf ebalooaliane to be too traetee la lespect of these toads end will not 
beeoBie man debtor. (AlHsaoe Bsnk of Sinls Ltd, 1924, 21 C.W N. 721. Re. 
Bsagsl Zsaladsri sad Rsakiag Co. 1937,2 CaL 303). ’ ’ 

ReesIvM sad Msaagne : A taochcr of toe propeitf of a coaipanf sbonid 
toraUb to tbe Registrar of Cosspoaiaa tmy half fear and also on his e—i«g to act 
as reesHersa abstract of recei^ sad pafnents daring tbe period to which tbe 
ebetrset relstM la Porm No. 3derthe(CoBpBnies(CenMOoverBneBt’s) Rales 
sndFeraa. 1996. Moreover, on tbe appoiataeat of tbe Reaeirer, an eaWf to ibis 

eAet sbooM epposr In eearf taeoks, order for goods or bnslaca later heard bf 
oroBbohslforthoeoapaaf or thetaeehrer. la tbe event of tbase provisioas be¬ 
ing oontiaveaed, the coapaaf sad evecf offleer thateof. wbo is indefsnit. shall be 
liable to ptf a flae of Rs. 200 (SoctieiM 421-423). 

Searitf tor Casts bf Lladted Coapeof tWhea a Hariled coapaa* h too 
pialBtiff of patMoner in a soft or ia aaf oiber total prooeedlagi If toe Coan baviu 
tbo ierbdictloa in the aatter bos leatoa to believe that tbe coapsay willrbthl 
able to pof the seat of the deftadant. if. he to aaoceestol fa his defence. It aay 

saffleient secaritf tor costs, aad aav atav kii 
I aatil the seeeritf is provided (Sectioa 632). It has hrwevor been held 

a to a coapaaf to soe In forma paiperta. In sndi a case, the oaestioa 

of pafSBoator secnritylatoCM win not arise. 

to Ra. 500tST^*^*"^*®"**** PMWablowith 
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w ptey lt nqalrad Bidat tlia Ast to fli* or ngilitor with or dtlivor iir jond to dw 
itiliitiir uy Nton. aewaat or otter do ctetoit or aoClot. laitte oonpuf 
drraoltiiBdoiagtotor period ofUdiyi, tteotoiy netoteror oNditor ofite 
ootopuy or the Regletrer Bay eadn ea eppUeetloii to the Coon for eoeh eoto> 
f pUeaco. Oo eoeh oa applicalloB, the Coiut aiay dlraet the eompey aod any toltaer 
theieof to aieka good thedefaali wlthia eaditiae ae may te epaeiOcd ia the order. 
Bat this pto^oa does aot olTeet the terytag of aoy peaeky on the eompaay or its 
oflloot ia leapaei of say each defaolt (Seetioadld). 

Powereflte Geait nyiag (MbaeaUaiertteActtoDIiectIteFiiiagafDa- 
coaeat with BcgMiar s Aay Coart tryieg aaoffhato ter a dafaalt in eompliatee 
with nay prorieion of the Aet. which nqeins a eompaay or in oflicers to file or 
register with or dcUror or aeod to the Ra^strar aay tetara, neeooas or other dooa- 
amat* ouy, at the tiiae of seaiaadag. acqaittiag or discbargleg the accated, as the 
caseouiyte, campclsodieompluBcette order oa pajment ol the fee inciadiag 
tha addiUoaal fas rcqaired to be paid ante SeetloB dl I withia the time spoeiBcd ia 
the Older. If eoeh an order ia aet eohipiied with, the dcfaalting c ffi .sr or i mpioyco 
of the eoaipaBy shall be liable to be punished with impriionment frr a msximem 
period of 6 months or with fine, or with bo h (Section 614 A). Fan her, if a director 
fsilsto comply with order of the Court under tbo Companies Act to submit ate- 
tarn to the Registrar within the stipulated Ubn, he shall be guilty of coeteoipt of 
Court aod the High Court has power to punish the director for cor tempt of the 
court [State of U.P. rs, Tikka Ram Uaiyal (1964) 34 Comp Car 5J. 

Power of the Ccafral Goferanmat to Appoint Campsay Proteeaton and 
to Appeal Agalast Orders of Aeqaittal: For the conduct ol prusecutiun siisiag in 
tha administration of the Act, toe Central Ooverament may appoint seaeiall) or in 

aay oaM or for aay specified class of caies in aay local area, one or more persons as . 
eoaipany prosaeutors Such prosecutm will hare the same powers and pririlcfes 
as those enjoyed by pubiie proiecuton trader the Cods of Crimiaal Proccdaie, ll9t 
(Section 624A). 

Tse Central Governmeat alio may direct aay coeDpiay proicciitor; srpoiafed 
in the circuais'aoces afoiemeniioned or authorise any otter person either by name 
or by Tirtoe of his oflice, to present an appcai from an order cf arquttfel paeatd by 
any Court other than a High Court. Such an appeal will ba deemed to been been 
validly pteaonted to the appellate Court (Section 624B) 

ModifieatieB of the Act iu ito AgpUcatlea te Nidhia aud Mutual ITrurflt 
SochtieB: Nidhi or Mutual Benefit Society maaaa a company which te Central 
Ooverameet may. by notification in the Oficiai Otzrtto, deeian lo te a NfdU rr 
Mataal Baaefit foeietyi •• the case asay te. and dneet that aay of the fworiaicaa 
, af^ Aot spaelflad ia;tteaellficatioa; (1) Shall aot apply toa^ Nidlri orSeckty; 




to MOf VBdU or 

•ro opiieiMta tko aetllcotioo. . A o0MP«f 


fMHtbt^aoid btfon «oeh Hoowof ftrliadMot at the inriteit. mlMfOMf lo Jtt 
iHoe (jSeefkM <20A). 

TMorMNote : NUhia or Motool Baieat BoeMki m coapMriee nghimd 
with olqecti to enable the oieaiban lo aove Bonejfi lo ioveat their aoviop aid to 


aeeare ioana at favoarable latea. 

EnforetmeHt Orders: Avj ord« madabya Coartander the Goaipaata 
Aet la enforceabla in the aaaie aaBoa aa a decree Bade by the Coart ia a aait paBl^ 
dlag wHh it (Section 634). 

Enforcement of Orders of Con^any Law Board : Section 6)4A whidi baa been 
adifd anew bytbe Cnnpaniea (Aaadnmt) Act. 1977 (arbicb caaie into foiee 
wiihairaot from 2412-77) providca that any order Bade hy tha CoBpaay Law 
B ard under Section 17, Section 18, Section 19, Section 79, Section 141 or 
Section 186 may be eoforeed by the Board ia the aame manner aa if it were a 
daerae by a Court in a aait pendiaf therein aod it ihall be lawful for that Beard to 
aead in thr etie of itr inability to excente audr order, to the Cnnrt within the loea) 
Ihnita of wh^ jnrladletlon : (a) in the caae of aa order aaainai a company the 
fOliatarel oflSca of tha cRmpiny la aitaated; or (h) In the ease of an order aiainat 
any other person, the person eoaeemed eolnntarily resides or earrics on bnsfaiess 
or peromally works for g*in. 

Enforcement of Orders of One Court by Other Courts : Where, the order of 
tha Company Court, which ia deaaed to be decree, is to be extented outside Ua 
jurisdiction, a eertiSed copy of dw order has to be prodoeed before that other 
C,nrt (lection 61S (I)]. Tha oradaetloo of such certified copy shall be aufllcient 
evidence of the order. Uoin the production of such eertified copy, the Coart shall 
taka tbs requisite steps for enforcing the order, in the aame Banner at if it had 
been made by ittelf (Section 635 ()) & (3)]. Where, any order made by the Com¬ 
pany La* Board under Section.17, Section 18, Section 19, Section 79, or Section 
186 is reqaired to be enforced by a Crurt a certified copy of the order shall W 
produced to the proper ofiicer of the Court required to enfo'ce the order and the 
P!]^sions of Sub-sections (2) and (3) shall, ns far as may be, apply to every sticb 
order in the same nsanner and to the aame extent as they apply to an order Bade 

by a Court [Se-nion 635 (4) added by the Amendment Act. 1977J. 

Prorlalona for Bemoral of AdmintatratiTe DilBcnltiee 

'/) Protection of Acts Oone in Good Faith: No suit proaeeution or other 
Isfsl p’oeeediofs shall lie afsinstthe Government or any ^cir thereof or any 
.oAier person in respect of anything which is done in good faith or la 
intended to be done in porsuanoe of the Act er any rules or orders made there¬ 
under, or In respect pf the publication by or andertho authority of the Oovem- 
asnto'snoh offi^ of any report, paper or proceedinp The objective of such n 
^fWerifcm is tn iBdemnify nersoes acting la good faith, pursamri to the Aet, who 
:Mf notbaOtwernaisat oaaertaadiaBeipeBtofpnbliBailon nndeby w andof 


"■ V'" *' •■• ■' .* ■.*. •. ,<•■>• ■:•' ■■'s' •' '| , 

. 1 ^; ^ ■:. ,; ■ . ,; y,; 

f jiwm Wtdmn tf ^orimtleit in Certi^ 0^s i^, 6jS 

Tta iteii»trar.«iy •ttm oTtto QatunmMtntwm other pwloittniaot h« j;gifer4 
ute My ciremttMCM to diieloM to «• y Cowt or oibor mtlietH) wl|on(Obc ji r 
•oyiafomotion which hot led tho Control OotomWnt to dii^ a •peciol oodk 
SeetioB 233 A or to order aa iavoitiiottoa andor Section 235,237,247,24S or ' 
249 orwbichiflerhBihcenaot«riolor ideiaal ia cooBcctioB with oiiih ipccidl 
nB dh or iavMtifotion. 

^ It is a provifioa tntcadod to oaiaro thot the Sowof taforowtien ii ool 

obilftwiod hy tho ideattiy ofthe ooarooo botag rovealed., 

(3) Fomef tf tht Central Goremment ar Con^y Lam Board to Accord 
Approrol on A^e^hn, etc . Stdgeet to Conations ana Fa^imit o/ Frescribed fires 

{See. 637 A) : Whoa tho Ccotrol Government or Company Lnw Board is rcquirtd 
or aathorii^ ^ any hovisioa of the Act (i) to accord erptovol, sai otioa, lonfir* 

BiotioB or neoiattlon to any matter, or <H) to five My dircctiea in rdotioa to any 
OMlter, or (Ui) to groat exemption in tclotioB to any matter, then the OomrmeBt 
or Cowpoay Law Board may in the nhaenee of Mything to the contrary contatoed 
in ineh or any other Provision of the Act. do ao. sabjctt to such ccaciiicas and 
limitatioBa aa it may think St to iirpMC. If however, sneh conditioas and limiiatioaa 
are coatraveaad, the Centml Government or. the. Law Board ma> tcKird or 

withdraw them. 

Bvery appiieatioB made for any of the afoieiaid pnipotes matt be aceons* 
by snch fee not exceeding Rs 100 as may be pireseribed 1>e Government. 
and the Comseny Law Board it authorised to prescribe fees for appl^ioa 
in letp'ct ot different matters, or in the cate of applications made by cornyMka 
for appUeations by different clastes of companies. 

All the aforemeotioned powers are eontinient ia the tense tfat the Central 
Gjvnmmeat can exercise them only if these are reqaired anotr nny Provumn of 
the Act for accorOing approval, etc. to or in relation to the matter at band. Unleaa 
snch an authority exists, theie powers cannot be exercited. For iniunce infor* 
mationas regards income received by director from other compan'cs ard the 
earning ofthe members of bis family are not oat'crs coasidcreo lelcventfor 
purpose of inquiry against a coirfary. The Government thus eani-ot mthorise 
their coHretioe. (Cnnnm Workshops Ltd vs the Union cf India (1946) 36 Cemp 
Cas 63) Uneonditionnl orders cannot be rescinded, since these do net fall within 
the parview of Section 637A (Nava Samsj Ltd. vs, Registrar of Companies 1965. 

1 Comp L J. 339) 

(4) Fewer of Central Government to fix a IJmlt with Regard to Remunerariea t 
Aeeoidhig to Ssetion 637 AA the Centrsl Government msy—while sccordii g its 
approval to aay appohiticent or re-appoiatmeat of msnsgirg' of whole*iimar 
dimstor mdsr Ssetioa 269 or to any sppoiMireiit or to My rcmaiaiittpn andcf. 
Snciioo 309 or Baetieia 310 or Ssetioa 387-41 the rensuncratioa ot ^ panen ^ 
appoiaiad mr lha rsmanaration, as tha csss aiay bo, untbia <M.lbmifk spccrihtf’ 



fa ibb 4 c< «t aodi cowaat or pwtaRMfl of pwA» of ifa OdM^, friW 
Jifff , ft, Bot ofcllo flifaf reaflotrotioak the CDotrai (favanmaal oiil 
taw to fako iaio accouot tbo fbUowini faoiora, (a) Iha iaoaeial poi^ 
of tbacoapaoy (b) the reawaatatioB orcojamittioo drawa by the fadMdaaii 
conecraad ia aay other capadty. iadodiaf hie capacity ae a tola ecllfal afcat. (c> 
the fcmaaeiatioB or oomaiuion dtawn by bin ffooi any othar coaipaoy. (d) 
feiaioaal qaallflcatiooi and eiperiance of die ladieidBal coacancd. (e) public poflcy 
lelatiag to the removal of diaparitieaia iacome; 

(5) Power to COadoae Ocfaye ; The Central Oovenuaent aay eoadonetba ^ 
d(ley ic flling a docnaunt for reaiona to be recorded in writini, for enaplei in ^ 

^be ciM offailue to make appHcation or file docnaeat aqairad to ho made to or 
filed with the Oovcmnent or with the Regiatrar (Section 637B) 

(6) JnriedietiaB to Try Offaea: An offence againit the Act ahall be triad 
at leaat by the Coart of Preaidney Magittrate or a magititate of the Pint Claaa 
(Section 622). 

Inaannch aa a company ia a jndiciai peraon, it car be proaecnted like any 
othw indhidaali alao it can be coavieted and fined, if it ia found guilty. Suppota 
an offanceia paahhable nnder the Act only by fine and nothing ela. Inauch a 
aitnation. if the offence ia committed within a Preaidency town. It would be 
punithable upon aummaiy conviction by any Preaidency Magiatrate of that town 
(Section 623'. 

(7) CoBpeautloa in the Caac of FriroloBa and Vexadoaa Praaecadon; For the 
iaatitution of ftivolooa. and veiatiooa proaecutioo againat a company or an ilBiet 
thereof by a aharaholder, he may be oidaed by the trying Mag atraia to pay to tha 
aggrieved party by way of eoapenwtioa an amount not exceeding Ka 1000. 
la eaee of default in payment of the taid amount tha abaicbolda .may be ordeied 
to undergo a aimple impriaonment for a maximam period of two moathi. The 
•hareholder, however, aball have the right to appeal - againat auch ordar 
(Section 62S'. 

(SI Power of the Central Government to Alter Table and Feram la the Scbc- 
dnlei Except Schcdulca XIA XU and to Alter or Amend the Forme: The power of 
the Centril Govemmeat in thia regard la limited only by iba provlaion that the 
altcratioaa mada muat be first publiahed in the OEBcial Oazetto. Only after notifi- 
ation, the alterations become effecihra. Moreover, every aneb allaradoa moat be laid 
before each House of Parliament (Section 641). 

(9) Compaaica not Eadtied to Fundamental Rights Under the Coaadtodoa: A 
company not being n cHiaan, no petition under Ai tide 32 or 226 of Constitution 

can be entertaliied for any rafraction of any fundamerital right of eiiizea of India, 
which the conpany claims The doctrine of piercing the veil of the Corp'>ration 
does not apply lo each a ease As a lesah, it caaBot be argued that A is in fact tha 
sharehoMerv. bat aot tha coinpany, who have moved the Coait nader Article 32. 

A oetanany cannot be indiinctiy allowed by rdyini on iha doettinn of liftipg tha 
wa'I to aetr'nvc a thing svh«h it cannot directly do (Tau Engineering mad Loeoao* 
liMCA.|.td.ya.Th»State of Bilmr._a9fi4)l.S.CJ. 666;Sfape na4ii«GD«pot*< 





|Aii^«f hmiaim tt 'tf^^ait- d a wH ji i 


Ajfplicatim of 5t€tkm£‘S02 to 40I'to 'Mrign CbK 0 M SfJit 

AS thMswtleiat «U1 applf to attfaialt* e»tototlcti /.a., totoiMto IMItot oalto^ 
ths following two tiMNt. nnaalf—<n1 ooapaalM ineofimtatod oataMii India i dM ci i. . 
nftttttocoaaoaoeaMl orthit Aot.>«rtitoMi » ptoco rf M dito to pMrfn. lodtlB' 
oadWeoaipaatlMJtteoifwcnMdonttMnlndlntoUtobaw, Wflto» to* otonaMadiih. 
mnil «ftM| Act. citaMWMd n ^nooofM hw witoto iBdtonn4.Matinnnto Win 
on Mtablitliad plnenof dThminaMWlfldn Indtoittoo oeatoMMMNi oftoioAil' 

{Snb^Wtion <!)]• 

R any no lappai.thaiaotlMitl^SO%of1be poM-wtoaninWlto nii. 
tha nqnity or prefisrona ot partly aqoity aid partly piaf ar a aen nf n faiaipi now* 
pnny laving no ettablialiod plaea oftwhiai In Inton Ir Wd Iqroonot ftoia a MnW 
of India OT one or aora bodla corporaia tnoorpnniad In india.aWW»alaW 
or In ths aggtogtta; In snoh a cass, ths aald noaa p a n y ahnll coaWy Whandi ofto* 
prnvMons oftba Act m any bh praaattad with tagaid to tha b na l naaa naatlad nil 
by it la India, u If It wan a eoapaay Insofporatad la India Pnbofaatinn (2)ns 
inaartad by the 1974 Aanadnant Act)]. 

Docimte/tfs, etc., to be Delivered to Mw Jtegtstmt by ForeigH Compe^len 
FotoigB coapaala whkb after April 1.19S« ertabilab n plaen of bnalnainin fnito ^ 
aut, within 30 days, fora the data, flia iba tosglitinr bawW JtoMWbn awar. 
New Oeihi (Ssctioa S97) and also with tha Xaglatfat oftba Stntoln itodab tha. 
prlaolpal place of buinaa of tha eoi^any la ritaatad i 

(a) a certMod copy of tbs dtortar, itatntoa or aanMviadna and artlalaa of 
the company or other inattnaMBti comtltntlagQr dcflniogftaoooalllto 
tion ofthccoapaiiy, aadifthalaatroaiwtoaol to Iba Bagiito tangnoga 
o(rt)fied tfsaslallan toaiaef; 

(b) tbafolladdrawof tharagitnrtad Or ipWIpnloiBaa'oflba oaga p a n y; 

(c) a hat of the diredon and moatary. oflba. nonipaay, aonlaln!n|pia gW' 
ticafami OMBtioacd la Saettoa 1*2 fto)* 

- la respect of each dhnetor (whan an Indtoidna i) . tbb Unt molonotBta bib 
present naasa and aaniame la ton. Ms toramr naam or n a msa orsnennaworaan* 
naam ia.full, his usoal resMaatial addrais. Us aatiaaalily, and If that aotioaolily 
la not the natloBaUty of oilgiB. his aaiionalliy of nelgin and Us bnatoasi o e enpe ti o n 
(if nay), or if he has nobostoasa occn p a tl ai^ bnt bolds any oftiar dbectosridp on 
directonhips, pa^enhus thereof. If toe d ir ec t W a body opepaeitor toa.Hat amaa. 
oontatoIts eoipoiataaaaiaandtW ato wdorpatoctpal cilea aad toiolWl n aa ns ;-' 
addian- aaMoinality and tbaaationMilyorarl^JfdiSBiantftaaitbalflntlenaMtp . 
oraaab of its diredtovs. (a.iaspad oftoia saeraiMporoaeh of tW.liiadHnMlnrisn^^; 
'i^toMan ho mat) Mtaa ai Iddlvldnatl.' toa.llsi wu oaagnin.tli -pnanni aiinnpadi -'' 






«*<*;■ .,^... .. ■• ■: 

(d) th*a#iMcodad4fMi,wito «aaai wi adtosMi sf ionit «iM Ma 0 n 

pwoM mktoat la India wahori-d to icccyt m hOult af ikt, «r 4i^ p.y 
■crvice of prooni and toy auticet or oilier docimeBla.yiqvifffd to bo 
■erved on the oompaBy, and 

(a) the full addroM of the effine of thaeoamy in India wbleh in to 
ad it! prinelpal place of buchiaH in India. 


Under Rale 16 of the Coinpaniea (Centtal Oovereneni**) Oenecal nnift and 
Fonu, 1956. a copy of any chartec. aututai, memofandum and aitldee. or other ~ 
instrument eoastitntiag or deiningthe coastitDtioB of n company must be duly 
certified to be true copy. It meet be certified. In the ease of n company iaooipoiatcd 
outside the Commonwealth by (a) an oflloiai of the Oovemment to whose eustody 
the original of the document is committed, or fb) a Notary of such country or (c) 
anolBoeror theeompany. The signature or seal of the oflloiai f—Hnami in (a) 
or (b) is requirsd to be authenticated by diplomatie or Goosnlar Officer emnow 
ered in tUs behalf under fleedoa 3 of the Diplomatic and Consnlar Ottecn (Oaths 
and Fees) Act, 194«. or. wheta thera is no suoh offieer by aty one of the cfficials 
mentioned in Section 6 of the Commissioner of Oaths Act, IIS9 or in any Act 
amending the sama. The eertifleats of the officer of the company referred to above 
te required to be signed before e person hiving entbority to administer an oath as 
provided by Section 3 of the Diplomatie end Consular Officers (Oaths and Fees) 
Act or as the case may be by Section 3 of the Commissioner of Oaths Act (the 
aUtus of the person administering tho bath ia the latter cam being authenticated bv 
aay official speeifled in Section 6 of the Commissioner of Oaths Act. or ia anv Am 
nmsndini the same). ^ 


If the oompsayiiiaeorporatediaanypartorthe Cammoawenlth, tbeeopy 
of the abovsmstloaed dneament mast be certified as Iras eopy by; (a) an j>ffi<M 
of the Ooveramsnt to whose enstody the original of the documeat is ecmmitted 
<b) a Notary la that part of the Conmonweslth. or (o) aa offiosr of the oompaax. 

OD oath bafora a persen having authority to administer oath in that pert oTthe 
CofniDpiiwsAltli. 

UadsrRalal? (ffiW), the Eagliab Irtnalsdoa ofthedobamaats tobeflled 

irithlhaRsgisliarinpursnancsofSeeUon592.593or605;mnsfbecertffled to be 

caoael. Ifthe taaslatien is made outside Indie ttshaD be eutheotieated bv the 
•Ifietareead ssal Of ae^ of the oifi.dal having eaatody of tho ori«ia.i * 
Netiuy of theocaatiy (or part of the «otl»trr7wl2^.^1X 2?^ 

If tha lranriatlasi la m«I. jrithi. ladia. it shall b. aat^tSS ^ a^Sa^* 
attemey or pHadev aatitled to appear before any High Court or bran afflJwSrf 



R^^rar Wkert Oa 
-Attstetfon.je miuot 


W .VlbMNf 






emputtf ta fa««; thmiim ena«nf AaU 

f 'fhf itUiB i tdHiutk' ^O Btthitw t ibo #iW8ri%ii* ppracolift “ 
AlMtRtiQiU ■ ■ ■ . ■ i.S 

Role » of lli»Coi»pt®tai (G>iilHa OovMHMOt'o) Oenml R«l«,«ad 
1156 pMiedbcatteAiaM* wltUa wfakh thepniletiui of olttMliooofi toRolfclfc 
The notice of eheintion hi recfMotnf hem M^fb) or (O aboee.moitbe corninM^ 

enteC to the Regletrer on Of brfore 31el JinnerSf *be pew follofifal the 

which eHeimtloii wn hiide or oeeWred; that In reipect of (d) or (O wito 
one month from the dtfe Of nltemtien. 

Accounts of foreign Con^imny t Under eeelldn 594 (1). eifcip foreifn eempai^ 
In every ealender year mnet: 

(n) Make onl tlMlnneeeheet.and pro&tnnd loie ecoonnt relntiiig to Ui 
Indian boelneM in inch form eontalnint wch particMam and inclndii« 
or havint anocied thereto each doenmenle (In cl ndhn, In piciicttto* 
doenment relatini to every anbaidieiy of the foreltn company) ni ,nndee- 
the provieloDiorthe Act It wOnId, If It had been a eompa^ *111110 
the meininf of the Act. have been reqnlied to Wake out end, lay befoio 
the company in aeoeral meeting; and 

fb) deliver three copies of thoae docameatt to tte R^ahw. , ■ . . 

In regard to a foreign compaay havirgn branch in India, wnoee enmeov 

almost the entire busincas ivlated to India, to avoid preparation of eeparale 
Balance Sheet and. Profit and Loss Aeeonnt la reveet of the Indian bniiness. It haa 
bean agreed to by the Department of Company Lew .Adminiattatioa tbatif tte 
world Balence Sheet, and Profit and Loaa'Aoeonnt prepared by h In the eena^ W 
Ineorporation was' 'ecast in the form preicribed la Schednle VI to the Ccmjmnw,. 
Act. then such itatement of acoonnta wonld be aeeonntable In compliance with tU 
provMon of Section 594 (1) [4th Anneial Report, para, 1871 

Under Section 594(3). every foreisn company shall end to tMT^eglsIinf 
along vrith the doenments r^nlrcd to be delivered 16 hhn nnder Snb*ssBtim(l)^, 
three oopiei of a list in pr es cribed form of aii places ef bnslness estabUshed oy 
the company in India as at the date with reference to which the balance sheei 
referred to in Sttb-seedon (1) Is made oot - 

The doeuoients referred to SectioBi 594^1) (a) R (3) are vminlrBd to ho 
ocliwcned to tbr Rrg'vtiarwilliia 9 months from the dateof eiosiag tf fe mneirf 
year utthefoegi loapany to nhicR the doemnents relate. Tbit penad may« 
howowr be rguidcd forenyqiscial rcMOO’fora mutenm ymiedof3 wonthi- 
[Knj|e! MA Co«pa>iee(Genttal .Oevemmcnt'rt Rales R Fansts^ ISfidl'A 
' t^^g^on Cofng m yt It is also eW Ige Way 

f 10 «jU^sghihii 4 i|g tho flontdo of its rfinon of botioewlaob^ 






. “ telteMInga^ (b| 

Ci^aMHth* 


Ift hflMt 


to H 


kMwi* Ml-iflutoi Mttr mitw. 


teIMVMl 

» 

't . 


IfthtitoUUtjoftbeaMabtfgoftht «oi^pu]rto itatlMd, 
iMtalwBni h» imtd to a» fmp »Bi ii, Itmt toad, tettor 


'• etc, Md tote 


«oBtoi6aoady«diiWtto«atlMoattMt«f«Mr]rptan«rhtto l>«urkt«H toitercu 
tola^tolitHtefiitoHAtetoiilmMdiiwtokiibto ctoaaoim«ttitolniwiB* 
of the locaUtf to whtak 4lM offiM to fteM ii lituito (Section S9S). 

Service on Foreign Cmnpaigf: A neecnliy aey wiw fto Mintas on o foreign 
euepenj eerteia proeere, notke « otoer decamcnt Ttew wonld be reenud to 
here been rafldcBtly eerred if there are eddrereed to enjp penon (whore ^me bee 
been deUreted to the Kegiitnr under the foretotait pNivWone nIntiDt to foreign 
eonpaniet) end left et or eent by poet to, the eddrere which hae been e^ delher- 
ed. Beciftneh aeare end eddiere of n peraon raaidaat in Indie hae not been 
ghwn to the Xegiitrar orifatany ttareattthepeiiOBe whereaaaMeandnddnaiea 
have been ao.deUreiid an deed to hare renaed to naMe to nfrea to aeeapi w>eioe 
on tehalf of the foreign conpaay, than the doenaant arey bo aerved on the 
eonipnayltioirbyltaviagitatto aeadiag it by peal to. any place of bnaiaere 
oatabHahed by the oerepam in fadia (Sa^en S96). 

PeneMee i Saetien £21 preaatoea a penalty for the company and every 
efloar ecagentof thaoompnay fovnoa-eonpliaaoe witoavy of tte vcqeifeareBtB 
arentionadabove, eManding to Ra. 1,000 and in the tore of a eontinning offence. 

. .frith an addlitonal ffae eataadiag to Ka. l(X)par dtot dnriag which the default 
ototlouea. 

Failure to County with tie Frovisldna of Part XI tf the Co* 
ntpmles Act Mating 10 Compact MeorporateS OnteUe MUi: Under SacUen 599 
If a foreigB c a mp a n y fella to aem^ with any of the foregoing paevliioBa of Part 
XI, onto a flMInn wffi not affbat tte aalidiqr of any eontmct, dealing or tranreetion' 
' entered Inlo by the eompaiay; it will bo liable to be aned in rotoact thereof. Bat it 
. aaanot bifng anil, claim any aat*oX make any eoaBter*olaim or inatitata any 
k lylpreerediittow ip aet of any each coattact, dcaliag oc tnuMaction nntU it baa 
totopliad wilbtoeproi^neerthat Part. 


HeglsUMfpntfChmrges, Appohetnunt of Receiver uni Books of Awtmt (5«- 
Ikn 609)1 thaprovliloaaofFart Vto'theGompaniei Act (Sactiona 124 to 145 
eliaB«ppiyMifrerk«BttiHffe te:(a)teariaa on propertica in India, which were 
ceaatad byfomign campany altar 1S.M937; and (b) ehnrgre on property in India 

15'1*1937. Mo reover, nten a 











to ttoflghi nf tebanttmtebdtoa 

I* , , 
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Anti tMlnrticabie ttt a forriga caapaay to fta aaltoi ffmwirt.to-fc^-** ■'IMi 
piiaaipMf^Af *>«ii>Mta lBdi^tlMboak«rjtotoM to««toB«44»«^^ 
artto falaiii tomoncjn feceivad a«& ipaal, mIh uA panhMN atadt. tad aMali' 
aadlWbiiitlM lBthewanectr at b iMoa to il$ lippiam l« ladia j[Sab>Saeiia» 
WWl* 

OnandrromtiMoetontaoMBMtartlwCMapMilM (ApaadacaO Act. IMb 
(/ e, 11'75), th# praviaio m «f Saetloa I5f (raUttag-to Aamapl Raaaa to to atodd- 
by oBpany hiTlng a «hara capiMi) ahali, mbjMt to nch awd tt cattooa araddltioaB 
as may be made therein by the ral« aide aoda thii Act. vply to afbieiga eeai^ 
pjoy which baa an aaUiahcd place of bnaineula iadU, aalbcyarply ton 
ooapany iacorpontad in IadU [Sob-actioB (3) (b) (i) ae iaaertcd by lha afoicaid 
Amandment Act]. Farthtf. on end bom 1>M97S. tbe pMviaieaa of Section 209 
209A, 23)A end 233B (nUtieg to: bookeofeqcMiit lobe kept bf toladigeann 
coapany. ; lapection of booki of aoconnt, eto» aada Scotioa 209A laamad ana 
by the 1974 Ameedaent Art; apacUl aadit; apdil of cost accoaurta ia aatato 
cases) u well at Sectiona 234 to 246 (feUiUS to: RegUMf** poaa to eaU fa 
laforattioa or expUeatioa; aeiiae pf doenaent by Regiatra, iaveatigtoba ef 
eoaptny'c alfain oa appUcadea by aeabeie m aport by Rpgiitnr; appSetoln 
by aaabea to ba eappottcd by evMnnqe eay powa to Mil fa acnitf ? 
loeertigailoB of oonpaay'a affairs la olha ceaa; prohibition of o flia» bo^ 
cmpoate or uioeiaion froa being appointed ei inapcctore; pooa of iaaperttoi 
to ctrry InvatigetiOD into the affain at related co a pen U e or aaoefattci, oto« . 
production of doccmenis and aidcnce; acizan of docoacolcby laapcetot; 
Intpertor’e report; aosceotioe, applkrtioB fcr wtodtog-op of eoapasy or am 
order nada Section 397 or 39( ; prooeodingi for recoeay of dniuics ot 
property i expense of Inveetigaion; aad laspcrtore* report to bo evidence) sheR 
M fa naeay apply to the InfUa bniineaof a foreiga coototoy a diey apply 
to Goapnny Ineaporrted in .IndU (Sob-eation (3) (U) a inserted anew by 
the 1974 Amendment Art). 

In applying the nforamntieeed Seetiea (v/a, 124 to 14S. Ill ft209). tba 
RegUtar and the registered olBce of tbe foreign coapny icfarnd to in Umm 
S ertioB, eb«» be the Regictia having jariidictioa over New Delhi end ks piUct> 
pelpleMofbaainealaladU retowtUely. 

N. B The preaeribed fora for the pnpoN of Seetiea 600 b Fora No. SS at 
tbe Cempania (Central OovaniBieat*i) RBlae(..ad FecnN, 19S6. 

Feer/or lUgIstratioH ttfDoamenU : Sach fca a any be pratodbad bane, to be 
paid to tbe Rcg^itra for legistarlBg any docoaeota iba arei veqoifad to bo 
SM wkb da Refittmr<SacdoB 601). Rate 20 of the CoBpaiiia<CMtral Oovarn^ 
toattV Roto picaoribH tba fa at .Re. 20 fa any dpeanat veittiBf to « 


faV i rt tili W «f, • MtB'OOinpMV ^-r - TT —T'»r;::7Tr-,.:;T^^T. ■■ 

lliti liw^MiHfi whMII»;ovabtfllM»ai^feailiM brwW af 

tiHirii !■ TifTf r-^-" - - 

- {i) MteitnisMib tilKoteUaf pf dittribttttof et tlw praapeetoa b lB4b 
• 0 ^ tbeMpr, cMtlSad ky the «biirauiB apd two otkar diioMpn of tkp 
poaftnyukavliiglmB approved by a laKritifida of tba Rpiiitiar; 

<U) thoproipeptiM ilateioiitlMfiutprittlMtteopy thONOf bag beiii ab 
datiMicd; tad . ' 

(HO tbaf* !• aadoned oa or attuAod to'lha copy; (a) tba eeniaat of 
aa Mpert, If any. to tba Imbb of tba praipeetoi ag b^iiired by 
Sceiioa 604 ; (b) a copy ^of aay epatract aeeded by ciaage 16 of 
flchadola II io be itatcd lo the ^^mpeetuB or, in tba caia of a 
iaatraci not radooed Into writlag, a namorandum glvittg fhll paitieulara 
ttaaaif;aBd a atatcoeat lettiag oot the adJaatoMata refanad to in 
alaipi 32 of the lama Sehednla. Likawiaa, under Snb>aectioD (3) of Seo> 
Hon M3, a peraon It ptoUbitad frona laaniag to any one la India a form 
of application for ahama in, or dcbantnraa of inch a ccmpany or inten¬ 
ded oonpany, nnleaa theforai.bi lianad along with the proapectua- 

Stodenta may note that: (0 a proapcetna alao eompriaeh the document which 
aaabiding to fcetfan 64, is deemed to be a proapedna and (li) under lection 60t 
(3) tha aapmalon ‘proipectni* 'aharea* and (debentnraa, in reference to foreign 
oeiapaniaa hava the game meaning at whan amd in rdation to a company Incorpo- 
latad under tha Act. 

, JUfBifreiiKmtjas Jtigantr Prajpec/us: bt MO fkr u fonlgn oompanieaara con^ 
ceiaad the proviaioaa aa ragarda proipectna requirementa have been brought 
almoft in Una with tha proviviona appUwble to oompaaieg incorpmted la India, 
aabject to mintw medfflealioai. 

Under Section 603, the proipectnf to be iarord by an niaUno or intendad 
foreign company in India meat be dated and contain the following particniers i (a) 
the Imtmment eonctitnting or defloinig the conalltution of the company; (b) the 
enactmenta or proviaioaa under whkb the company wu incorpoiated ; (o) the 
addftaa of the iHaooln India where the mid fautenmenta, enactmenta. ore., tranala- 
fion thereof in fingBdi, if they are in aome other foreign langnage, can be Impeded 
(b) the date on aMeh end the conatry in which tba company Waa iacorporatad; 
and (e) whether, thou ii a place of bnslMU in India, and if ao. Hie eddrem of |te 
prlndpel office. ThaprovMona eoateioed in (e), (b) and (c) above, dmll not be 
^licebie, iftbejprmikeinaii iaaaedmoredum 2yeen after fhooompeny had 
heoome eatitlad to eoamwnce hnaineie. Aa in tba caw of the pcmpaeiaa af a eomp- 
fuy iaeorporatodiWfftWai, Am pr o ap cet na of a forelgh eompany too, mapt eontoha 
MaamitofB laMdoahk^fiait 1 ofSchednlo IIand aet ^the Mpoitgpeeifl^ tti 
fbhedidn'Mddeei adwiya to A» parovWong of Itet ff f^|pd|idt 




(OniflAi 0iiiBatM0d.«r diilfibiiied ii^iiidii by ilil'fwiiir'* 

liOB fwj«rcrtiuwiiftSMtiaa62toSMIkM!( 

CM'^MeefOleotlda <07)."' •■••.- -■ ' 


. l et i l B ii bl7 rftiw Act 4cfiiMi«4ovofttmiit eontipfaf u lUqit 
wbM, tidt ton thu Ifty-mn pec oeat «f As paid-up caj^iat la if 0$ fyatifi' 

OaimamnUad pnCly byany atato OovnoaentprOovanipjiMM pr 
CaatiBl OovemBeat and partly oaa iv .aaofa State Odfaradwntfc^ aiwte*. 
dodei a aompnay arhteh to a aabeldiary of a GoYtraaieBt coppaaypa ttiai itaSaaf:' 

AuHt ef GmemnuM Companies: Uadn Section 61S (2), Iba aadltee ofa pebia 
nnwat eompuiy fhall ba appointed or ^appointed by the Ginifal GcaM —nf f 
OB the advice Of the Cemptreltor and Aadito'r Oenaial of India. Evan -eilMa dal 
OoveranMot-hoIdiag to only a State OoverniMBt or Oovananate. An Oealtet 
OovaramaBt vrtll appoint the anditor* 

Yanhave read ia connection with the Section 224 (IB) A (1C) Ja oae 
yonr Study Paperi in Aaditing: (i) that on or from the Snaacial year nett ibilovih 
ingthe commencemeat of Companiee (Aneadinmt) Aeti 1974, the appointataal 
or re*appointment of any person 01 firm pa aaditor of a company is totally banateli 
If he or it is already holding the audit of either 20 companiea. each of which has a 
paid'up Aare eipHal of toas than Ra 2S lakha or maxhBnm. 10 companies eadrof 
which has a paid*up share capital of Ra. 25 lakha or more plus 10 other oompnaiai, 
each of which having a paid*up share capital of not toss than Rr. 25 lakhs Qa ^ 
the nambers being 20{a this case as well); and (ii) that ia the namber of fWf h 
helding of company audit eaeeeds the afomsaid limit, of 20 companiea immediateiy 
before the commencement of the Amendment Act of 1974, the person or the Site' 
concerned most intimate to the concerned compiiny or compnnita bis or iti unwin- 
ingncM to be re-appointed at the auditor from the Snauctai year urxt friiowing 
the eimimencement of the Amendment Act, within 60 days firom commancemaiit; 
alto he or it must eimuKancoasIy intima]te the Regietrar tha B# mte of t he 
aniea of which he or it willing to be re-appointed aa tha awUtor «ad forward if' 
copy of the Intimation of such compuica. 

Accordiasio the proviso newly added to Section 619 (21 of the Act by tbo 
Gompaaies Amendemcnt Act of 1974 the aforesaid limite also apply in fslitibit by'' 
tha appoitment or re-appOlntnwiit of an auditor of a Oovernmeat Cosapany 1^ tfii ' 
Central Government on the adwee of the Gdk..ptioUnr oad Aadtear-Geiimi of ' 
India. 

This f^teptroiler and Anditer-Oanend uf.lodto ban power. 
minte|r iQ:^j^ ithe aceonata of Oovemtncnc companies are to bnamltiM isad go ' 
^.apdltor i».reia^~'.tp. ’teallteteto^'jtb.,thp'*^^ 






;''V 'ifl^l'''2»:i%t6(nB^^ OtMiiak fa • 

«pplMMiifat)Fdr«nf Mdit of <he pamfmft Msotiit tb»nij|k Of ptfaw ur 
lanoM iriioai ht may aothoilse for tkat imrpoM of lueh aadit thoCftA.'O, 
iM^ioqBireiirformatloiior addhioaaliiifiramiioBtobe furnitiietf to aoypci.ion 
tkrpmoat lo oDthofiaod mi aaynutiorfMwrally or •pectally directed for. 

The aeditor of goverfimeBt compaaf wml adbmit a copy of hit report to 
the Comptroller and Auditor Oenenl who haa the light to either comment on or 
•appleoMBt the audit report in a mannce ha thinkt fit. Thereafter, the audit report ^ 
ahall be placed before the annual general maoting of the coaipany at the aameilme^ 
and in the aame manner u the audit repwt. 

The aforementioned proviaion 8 relating to audit alio are appUcable if the 

Oofemmeat subiequeatly acquires 31% m more of the share capital ia a company 
whiebprevionsly was formed by private enterpiite and the shares ol ahich had 
heaa sabaeribed for by the public and the promotets in the first instance- 

Amual Report on Government Companies (Section 619 A ): The Central O^ver- 
aaMut, whore it is a member of a Ooverament Company, shall cause an annual 

nport OB tha working and affairs of that eompany to be prepared within 3 mentha 
of Its annual general meeting whereas, the audit report is placed under Section 619 
As soon as thin aimoal report is prepared the Central Government shall also 
cause to be laid before both Houses of parliament together with tha copy of the 
audit report and oommeats on, or supplement to tha audit report made by the 
Oavptroller add Auditor General. ' ^ 

Where, in additioo to the Central Government, any State Govemaicatfanlso 
^ ' member of the fovernment company, that State Government shall canee a copy of 

the aaaoal report (prepared as aforemeatioaed) to be placed before the House or 
both Housm of the State Legialatnrer together with a copy of the audit repot t and 
tha comments tberon or supplement thereto. 

Where the Central Oovemment is not a member of a Govamment company 
every State Oovemment which is a member of that company, or where only one 
State Oovemment is a member of the company that State'Oovemment shall ciiuie 
. an annual repo*t on the working and aflUrs of the eempainy to be prepared within 
(tea mentioned above. As soon as the snanal report is papered, the State Oovern- 
y aaaat eencamed meat eause it jto be laid before the Hoiiie or bo h of Houses tha 
fifate Legislature with a copy of the audit report and commenie or eupploment 
^ to above. 

Pm/istmis of Section 619 to Apply Certain Connies : Tbfse provieiena- 
- riMl. apply to a eompany in which aot less than Sl% (impliedly, mtibe moca) of 
-V’.tlM'iiiiid up ahara capital la hdd by one or more of the following or any conMna** 

, . i Kan thereof, as if it were a Goveramaat eompany : fa) the Caatral Oovemment 
;4nd one or men OovarnaMot Compenies ; (b) and Stite Oavemmaal (n) and 
V'- . dw orasareGovL,OampBnte.;(c)theCentml Govamment one or more Smta 
‘f^.;^iCp||^ai(iat aod one or mom Oovommeat Compames; (d) thaOentral Govarfimanl 

^‘■•. . i t l dil lfanf maw coipoiitloaiAwnad aroontioifad by.-tte filial Oovorafaaat}' 
;;M. fa||W^;i|Clia^ ..OsimM. » aMpi Sta|t;pbvnnmtidfld oai-'oc^tetfa '' 
awfililjNi aenlMfiddhgf^ Ctetiai. Qovammeak'; if) snaW.lliini 





990^ xowi|iriM* €W«fHi w te«iflii«U pkWiltM an 

ficrvMan affha taiofaMa Aet»;|lfil|. r(M to. bulcbig 
aoapnlM» taGqtl# 4o •• flu. •■ tka said fcoviikau an laaeaiMaat with tt» 
ptoiltkwit of tha Bnaji^.llagalatlpa Act 1H9 ; (a)foaoaDpiHiiaiaa|ifead In tha 
^ faaanfioB at topplr ^ almiki^ aiaapt ia aa fuaa thaiald pnviiieBi «a 
Ineeuluaat wi'h^tta pnvltiaaa of tha Bleeifldty (Sapply) Aet; Wla aay offaav 
aaapaay lo w a d ly fuy apadal Acti, foe thattoa hahi fa fbwt cicrpl la aa far 
at tha laid provWoiBa an laeonriitant wHIi tha prarialoDt of aoeh apocdal Aeii;aad 
(a) to toflli body ooqwrata iacar^ratad by any Act dor tbatiaa batag iaforeaaa 
tha Caatral Qomtmnt nay. Iv aotUioalloB in tha OflclalOantta apactfy iaibli 
bsbalf. ittbjaat to tneh anoaptlou, nodUleatlou or adaptatkna or nay ba ^aeiflad 
iaUitaotifleationQbetion did (h) to (a)-thalait elaaia Wh.,(d)baiag addadto 
tha Saetion by tha 1974 Aanadaiaat Aet]. 

iVntwr tf tht Central Goremnunt te Modify fba .Att JUUdlng to Oomimient 
Companies iSeetlon 620 ): Tha Centrd Oorarnma n t may. by notMcatlon in tha 
OfBeItt Gtictia. dmet that any of tha provltioni of tha Aet.(frlih tha oncptlont of 
Sactiont 618.619 and dl9A)aitlMr shall not at all, or ihall. inbiiect to aaeh 
osoeption, modiflcatlaas and adaptationi aa may ba tpaaUled. apply to a Ooraoh 
nut oompsny, - ^ 

Bat tha powar of tha Coatial Gover nm ant afotamintloned la not on nafattaiad 
one: it it tulrjael to tha control of Pifllaniant A copy of avacy notiflcadoaa 
propoiad to ba itraad ondar Sob-wctlon (1). shall ba laid in draft bafon raidh 
HoassofFullanaot wbila it ia ia uasion, for a total pariod of thirty days arbfch 
may ba oonpriaad in ona sestioa or two or ntora saocaaaiva ssssions. and if; 
bsfon tha expiry of tha sais'Oi imaadiatrty foUowiag die sassion or tha raecaaiho 
seMions aforeuid, bodi Houses agrcd in diaan^roelng the tone of tha notiflcatiOB 
or both Houses agree in making any modifleaiion in the aotificatien. tha notiflcaip 
tion shall not be isioad or, u tha cose may be, shall ba toned only in sneh asodiiad 
form as may be agreed upon by both the Rooms. (As amended from’24>12-71). 

Government Company not a Public Body or Publte Authority ’• Tha mam fact' 
that the eompany is wholly Oorarnmant owned does not cloths it with the chatw* 
etsir etf a*pablle body* or a “public authority?. Thsnfore. itcaanol exaralae aqr 
anthorlty at a public body; it does not beeema, and cannot be regarded as a 
pnblkb^ (i^kshmi NayeeU Lignito Cpippration Ltd., 1966, 6 Qomp., Gu. 
197). It was held in that ease that whoe, aa employee was ph^ tioder a asopaa* 
lion on the basis a dspartmental ca^niiy conducted bythe amploiceof a defipa* 

■ Amt jl^rpenidon,it waanoc JhadhlereriaGhaaeaip*pyeo'to appl^ foynwHi^ 
Bertkeiud ngslaai tha Corponitioa, inasihnch aa sadi a Cetporation is nipt p, 


.‘Mr* ' ■ -v v'.l I • i^r ■•■'i •’ 


...» 

•: Ap^ttmienef^ Act to Insurance, JbaiHlsgm MketrktBf^.Si0p^ 
Cmpiides^hemoikpSbeeUd Acts 


9 aWi« uthmUj nA pnendlois. thu. mn 

btdy. M laoi. iUi«PiU aoc bt obilt«^ iMr AilfcW'^ ■■. 

tHatfoaef iadlR 

GnfMlN CmpMv: It lit eoapiay whldhbaa tWb.taUttiiilar 


«Mi ottar aonpulM. TbeNan: 

(1) Th0eenpaiiy1iMalt|ilp9fteiMlityt 

(U) Tte liaWlity of the aramban ia llnitad. la tha caai ofa eo*p«qr ba«fa| 
ataaia eapital, it ia limiiad by tha aotaiaal amoaat of abaiaa teM by oa4i 
oonbar aad in eaaa of a aompaay aot havlas ahaio' capital, by amoaata 


ofiaaiaataMimdartakaii by tha neoibon. i.a. tha aaioania thqr than 
eentribata ia tha avaat of tha aoapaay bcfaiB woaad up, for paymat of 


iti dabta. 

'It ia coavaaiaat fona of orfaaiaatioa for aaaoeiatloBa aaeh aa duba, ohambara 
of toauaaroa trade attoeiatioaa, aodatiaa aot np for eanyiai oa eharitabia work, 
aMda aador S^on 25 aiy be paradttad by tha OotretaeMBt aot to haaa tho 
word or woida ‘Prlvata Limitad* or “Liiatted' ai a part of ita oobm, 

Tha advaatafea of fnaraataa aompaay are aa foliowa i 

(i) It bacoaiaa a aaparata entity aad can ova properly, aater into oobbiiiatt 
ana or be aued in regard to itaeontracta and tnaaaetiona. etc., 

(ii) In raipaot of the tranaactiona of the company, no paraonai liability ia ia- 
enriad by the membara of the eempany or ita Board of diioetora or 
Committee of the manatamant tf at aU, their liability ariM only oa 
winding np. 

Tha forma of namorandum and articlca of aaaociation of a gnarantea cen^ 
paay net having a ahare eapital aa well aa of a guarantae company having a ihara 
eapital are contained ia Tablea C ft D of Schedule 1 raipeetively. They amy adopt 
theae forma either in toto or aa near tbarato aa the circunutancea warrant (Sac* 
tion 29.)According to the proviao to Section 29 nothing ahall bo deemed to prevent 
a mpaayftom including any additional matteraia ita articlaa ia aofor aa they 
an not inoonaiatant with the proviaiona contained in the Form in any of the Tablee 
C ft D adopted by the company. 

Wheieaa, a eompany having a ahare capital can, according to Section 12S, 
create a bbuga on ita nnealled capital, a gnarantea company cannot create a charge 
on the amonnt, which can be called np from ita membera only in the event of wind- 
Ing np [Re Iriah Club Co. (19S3) W. N. 127]. 

A gnarantee company having a ahare capital may iaaue redeemable pr^nneo 
aharealfauthoriaedby Ita articlca (Section 80), alao ahaie warraati to bearer 
If anthoriaed by the artielee bnt with the previoaa approval of tho Central 
floveniment (Section 114). 

Ae la tin caae of any other limited company, the momoiaadnm of a 
guaiaalae eompany, tfhhai a ahaia capital, mnatabo contain the amonnt of the 
Mieapllal wMh w&kb the eompany prepoeee to be NBlatend and divMeo 
SteMf laliahMHor«fliedaawantUtoationl3 (4)]. 










' 26).^trhM iluiit 'll'V 

Itir arfkiB. Vint mitt tht aaaibef oripMm «Mtk mkritIt li imitOMid toft . 
n|ictend {Stdloa27 U>] ltJamiBdrx4Qtl»<«tdllm«f A»coH|)My «t ilii^s 
the emouat of ciuiaetee on v^ieh <lk%Kly M a eeearity. If the Msbar «f 
Demhen ii inmaMd, t notioe of the nanm n |lvn to ihe Rcgimw iNthto. W 
diyt kficr the pamlns^of ntolntloa aothoi^S die iacnaae (Seeiioii 91). . i 

ffyediMtoiNtioii of Sectiod 16S(l>. e|WeiitaeeoiiDp»fijrf not havi'og a ibnff 
cepltel Bead aot hold mtutoiy loeetiBg of foroaid the Statotoiy icporttojiba 
Biembere. It k obligatory on the pattoifh'giMrentee ooapany to keep a feglater 
of menhcn and a regitter and Index of debentnreholdera (Seetlon 1S6 and Igi), 
a ragifter of dlreeton ete. (Seetlon 303) aa trclt ai a regia|er of ahargea (SaaliiMi 
123). It nut give notice to the RegMixr of apeelal naolntion paaaed by ^ 
company (Section 192). 

The fomi of aa annul return to be Sled by a eempany not haring a BlKm 
capital aed that to be Sled by a company having a ahare capital dtffar In certalh 
raipcctctthepartleularathefeofareeoBtaiBediBSeetloM lS9udliO. 

In the eaae of eompaay not having a abara upHal, an ntraerdinary ganaral 
meeting un bo eonvened on the reqnlaitloB of membeia not having kaa than one* 
tenth of the total voting porter of all the membeta, who have the right to vhta at 
a graeral meeting. If on the other hand, the georantM company hae been formed 
with a share capital, the reqniaition mnat be made by sndi of the rcqnbltioBiata iu 
represent either a majority in value of the paid>ap share capital held by all of them 
or not leu than 1/10 of the paid-^np upital urrying the right to vote at the general 
meeting [Sectioa 169 (4 ] 

geetion 37 prohibita as guarantw cotBpany not having a ahare capita] and 


registered on or after 1 4 1914 from giving any penon a right to participate in the 
divisible progts of the company otherwisd than u a member. For the purpom any 
provision in the articles of memorandum or in auy resolution of a company purpu 
ting to divide the undertaking into shares or interest will be truted u a provJeiu 
for a ehave capital notwithstanding that the nominal amount or tie number of the 
sharu or inteiaata is not spedOed thereby. 

For the iBveadgation of the affairs of the g uiantu company not having a 
sihata npHal. the appikatiea must bo made to the Cntral Oovernmut by aot km ' 
thn l/5th of the total number of memben OB the logitter of the company (Sectioa 
233 lb)], la the cau of guiantu compuy having a shan upHal for the same 

pnrpasa, the applicatkm must be audo by not ku than 200 members or by membera ' 

hoMing aot iem timo i/lO of the total vuk;;^* power (SactioB 233, <a)]. 

The rutrictionsm the appointmaat or advettiumciit of dlreeton do aot 
apply to a guacutu compuy ui having a ahare upital (Seettoh 266). Pcoviekma 
at Sactiom 17i; 1T6 and ISS aka au sppUuUa to soeh eompahiu. 

/ . . , Fakon of the .Ckstral fTnriaamsaf 
Updef tte Anil, aataiiaiva aad wide powers hard bcu vastad ia the '<)eiNciit': 
CkmaMftt JaifgHd tojafcMdkktlmi, Aaokh^toauceamaf^ha Jalaf IM 




mUUtni&w flHM(lou. Tlw* p«imm ml b« eoiildiW wdarttvI^fK^ll^ 


1. Fwtr t 0 AUw Sdmhdes : acMoMon la tba OOctol fha 

tnl OoftmoMBi nay aim aay laiaiattii* ralaa. taUer foini aad otfaar provifiraa 
aoBUiaad inaaiyoflbaSahadalaBtolla Act caaapt Sehtdotca XI aad XU. Aay 
aaahaltafatioBi will ooaia iato fotoa ftan the data of aetiflcatloa add will have 
the Mma affect ai the Act Ittcif. Aay dllaiatioB la Table A of Schedale 1 wilt aot 
howem. apply to aay cenpaay laifetefed. berofe tha date oTaoeh altaatiea 
{Seetloa 641 (1) aod (2|]. Farlhrmon. every alteration afemaid atait be laid 
hefoto oaOh Hoom of PamaaieBt (while It la la aeailoo) for a total period of 30 doya 
wbMiaiay beeoaiprtediBeBoaeaaioBorintwe or more lacMsalva waiioBa if. 
hefere the nplry of the Maaiea in whidi it ia ao laid or the aesaiea Immedlatrly 
follewlav, both Hoaaea eUhet agree to aay modiloatioa made la the altaratioa 
afonaaid or agree that the alieratloa ahoald ngf be made, tba altaratioa ahall 
thereaitor have effect only in aoeh modidad form or be of no effect, at the caae 
maybe. But cash molifleatlon or aBaalmeat ahall be withent prafadtewi^to the 
validity of anything pravionily done In pannaoee of that alteratioB [teoffen 641 
(3) aa amended by the Cempaalm (Ameedmcet) Act, 1974)]. 

2. Pmer to Udt* Mtiks : In addition to the powera oonferrcd by Seetion 

641 dlacaaacd above the Central Oovatnmaat ia cmpoweicd to make mica, by 
aotiflMtlon in the Oflkial Oaiette. Theae are the cvIcb for all or aay of the 
mattera which, aadcr thia Act, are loh^ or may be, prcKribed by the Central 
Ooveromeat, and fenerally for carrying oat the pnrpom of the Act^ [Section 

642 (1)] Any aach inie may provido that a contravention thereof, ahall be liable 
to bo poaiata^ with a fine exteadlag ap to Ra. SCO and if the contiaventicn 
eeatiaam, a farther penalty np to Ri. SO per day ahall be Impoaed. Aa regarda 
the aabmlaaion of every mob role to ParUameat. tba aame reqaitamenta will have 
to be complied with, aa thorn diacnaoed above nadar SactieB 641 (3) [S icrion 642 
(2) and (3)]. 

3. Power to.Delegate FwMtcns^Section 637) iBf wOlBiBOltWn In the Odkial 
Oaxatte aad anbject to each coaditiona and rmtrietioBa aad limttationa aa may be. 
epcdlad in the notiOcatlona the Central Ooverament may delegate; (a) any of Igi. 
pewara or (bnetiooe, nader Act (other than the power to amke .nto aad tbip 
power to appoint a periaa aa public traatee aadar Seetion 1S3-A to the Company' 
Law Board); (b) any of Ita powera of fbaetloa aadar tha Aot, to each'other 
aatborlty eraBehoffleeraamay beapedfiad In the notiflcatloa aave and except 
t^e mentioned below The Central Ooverament la debarred from ddegatiag 
tbe aame nnder the following proviaion*. vix, Bectione 10.81.89, (4), 211 (3) ajid 
M). 212.2)3,23S. 237, 239. 241,342, 243,244.245,247.248,249. 260.2S9268,269 274 
(2^. 29S, 300. 310, 311, 324 326. 328. 329, 332,343, 345,346, 347 (2)..34P, 352, 
169. 372,399, (4) aad (5)401,408,409, 410^ 411 (^ 446, 609 613, 620. 638.,641 
0 ^ 642 . 

^isIbejpr^WenaoribaAfltahall app^tefnltlioat» |haCaaajwl«wtoU8 


dri^CMid.^ompMjr'JUw loaidi^.■ ■■* }^^rs r- 

:' A-OQf»f lft>«iNlfeiiflon dolt ii tDOR-ili 
bt flM>d biftttbotb Btoam <if B M U t awnt . ; t ^ 

4. Power io Accord Affrcwlt etc, (Section 63T i) t lifM <tM** j ***>M 

nndw(3)at'-1). 7< .'■■ ^ •' 

5. FtxetUm o/Xemm ur cition f Rsidtlit diwiiMiw ndiir (4) •( P>|n 7 * 

^ 6. Power to Coliftr StotUtia iSecaon 4/5): The Cbtre) Qawniimeiit J| 

empowefed to nqulie eeapaeiei •ucfelly»jM eej dm of ccnpaaiih oee^ oernr 
peny. tofwiddi ladiiDfofaMittoe.of i i e l i d i^ wHhieteid teiheir prHioaMli^ 
tioB pr irorldiii, Aa older edd r e md to eompealce feeefelly. or to eoy de» ef 
eompeeieit iheO be poUWhed In the Oddel Or.nefte or in racih Mm "MpW, ^ 
tht OovwaoMaf aey tblak flt. Bot.oa the odMf head, eedi ae ordw addrenad tm 

a partlealer eoenpeiV.aiait .beMfvedaiiltaiaBydoeaauntieMmdoB aeem 

peay aedar Staa^oa Si. 

la Older to ba aatiaflad that the tafonbetlea or itatiitlea fbntihcd by a eeahi 
pany la eoneet aad eoaiplata the Ceafial OevanuBeat mot iM|Bifee thoooBp>|if 
either to produce reoorda or doaoiaeBti la ita poaaaMioB or oeatro) for laipactlea 
before aa officer, apcdicd by the OoveraaieDt or to fatalah each etlier Jafoca^ 
doB as laay be qtadflad by the OovoraoiaBt. For thaeo parpoeasoad la the e mof 
eoBpaay's failore to coaiply irith these rcqabcaieets, tbo Opferaaieat asajrffiiect 
aa aaqoiiy to be aado by aay paraoa or persoaa who.fhell haib dm* pOOeia as 
aay be prescribed. 

la the cese of e body eorpoiat e laoorpoieted oaisMo Lidia bat bat^ a 
place of baslaeaslh ladie, the p oaarsoealiiirsd by floelioB diS mat be safensd 
with refbiUBca to the buaiaesa eatried oa la iadia. 

AppHcadoa of thaCeoipeBici Aet, IhSd la Cseiiaalte Formioe ffisdMaied .IMao 


(1) The proyMeas of die Aet of IFSdshall apidy to all oea^ohs whalhei 
Uailted by shares or by paaiaiitco or aa llBl te d *' a b ich erotofermed end Xe^^red 
aadnraayofthoprevioBsladlae'CoeiipaidssAetaadwsioiasBlsieaeooB 1st Ap^ 
W56. Bat tablar A of scbedale I Adi aet ^ply to a eoaspoay legldand aadsr the 
Acts of MS7,1860,1868 aad IMS. Date of repIstretloB of such conpaalss «ll) 
be the' aotaaldata oa wblah thiy ware iooeiposBled (bsedoa Sdl)^ 

(2) The Aet of 1956 Shan apply to eceiy aoRveay midmd bat latf ibria^ 

oadereaypcoyioasooaipaoiB8lBW,o.g.fbraas4;aaisral)eed of settlaBont bat^ 1 a> 
SbteiadaBdereay of the previeas Ceaepaalee ioeu. Thia pppHcctieBehul be ba 
thesaiaaaiaaBor Mtlieproviaioas arFBClfX/.o^.lsettedsS^lo S8I tobe Atta- 
ased Jatir 1956 Aot haea haaa Mid0aBOlle0bld4e oompw u o o t ^mi p Mn A 

bat aot fbnaed aaderlhti Aet (Ssetloa 562). Dale af i e ddnH e a Afs eB pi i l s^^ 


- ** - s* > : * 







fht AM ar 1951 AiH apply ie < 
liarftad ooaqway la pbimhubm of aajr pravioMcoa^iptMr/la tM ll^ 
ac h appIlM to an luliinitcd coaipBoy. Hoawmtbedata of ragtathMoit of aacli 
ooBiwaiN will be tho aotoal date on wnich diqi wcie inoorporataA (Saaiioo 363). 

(4) Tnuiafcr of ebaree of the conpeniM refietercd nnder tba Act of 1B57 
aa4/er tbe Act of 1800 will be In accordance with the praetiee extating in theca oona- 
paaiai or in tbe auner u the gcaeral mectiag nay direct [Section 564). 

Ceapanlca AatbariiedtoReilcterUader tbe Act 


CMVOitcr C«wb/e qf Being Registered (Section 565) ; Boning certain except 
tioM, any eeapany oeasiatiag of 7 or aora naaben. foraed by an Aa of the 
U. K Farliaaent or aecMding to any taw in India may be regiMMcd under tbe 
Coapanla Aeti 1956 a a eoapaay iladted ^ ahara, liaitod by gnarahtee or aa 
an nnitanited eenipany. Snob i^itiatiM may be only for tbe pupoaa of ha being 
wound op. 


The oxeeptiona aantionad above ate: (Q a ooapany ragbttred und er 
Ceapa.«klea Aa 1882 or 1913 ; fU) a limited liability eoaapany foraed 1^ any Act 
of India or Aet of the UK not being a joint Mock ooapany: (ili) a liability 
eoapaay foraed rnder any of the pfovionc Acta: (Iv) n eoapaay that la a jomt 
ateck company aa daflaed in Soetion 566. That ia to my, them ooapanim are not 
mgiatared under thia Act. 


Aa resaditheprocedna. aaaolotion paaad by a majority lnpenoii.or 
pioxia are allowed, by pcony.at a general aeating anamoned for the pur- 
^iaa coi^ioiip^eattoaiMiathm. It la not tbe majority of thorn voting 
but the majority of thorn praaent. Incamthe UabilltyoftbeaeBbenianotliai- 
tad.aiylutionhaatobapaaaadby75%of theae«berapi.aent(.ot75%ofthe 
v^g) befbietha CMwm beagiatered. Wbeiea company b about to regiaar 
Maa a ooapany limited by guarantee, tbe eamat to Ita being ao regbtered ^11 
be aooompanbd by a aaolutlon deataring that each member andatakea to ooatri- 
^te a yoiSed amount. In oaae, the oompany gom into liquidation. In eeapatinn 

the mid mcierity at the meetiag, whan a ponb demanded, regard moat be bad to 

^ ^ *1!!^"*^*®* OMpuny aaana a ooapaay havlng-(a) a peraa- 

^And anmnm or bald and tnufiaablo aa atock,or (e) dhrldad and bald partly In 






! Miiltrtta U.KMllq«l Clartir.' Laftnt ^MbIf 
Dtti ttPuOMOUp et otkm taatnwMil acftnitatlM ^ % 


(e) Iflkaoompuf klatMdtdieto niiitand at Itaiitad aeapaaj»a 
aunt api^lagiBdi paatkalan as 0) fha noaiiBal shaft caplial of At 
eeaipaoy aad lha aonbM tf shafts ftio which It is^liiWad Of the 
asMMiat of stock of which H hMsisti. (U) tho aasshacaf shaiss takla 
and the awoaat paid oa cadi shcit^ (IIQ Iht aana cfihttoaipaay 

with tho addMea of the wood “Liadted** of "Mvals uisdtad** as tht 
last wofd or woidsiand (hr) iaiha oaaaof a oonpaajriataadajdtobo 
fcgisisrad as a eoiBpaay liadtad bf ■aafaataa.aeopFof lha lasolat l oa 
dadariaf tha aaioant of the paaiaataa. 

Tha applioatioa to tha Ragiitfar of Coaspaalcs dioald bo la Potai Vio» S7. 
Tha Ibt of ouaibon shoold ho la Fona No. 39. Farttoalais of capital shoald bo la 
Form No. 40 

Reptlrfmenia/or RegbtraHeit ofCaivmies not Bebig JbM^tiodc Comfadoo 
(SoettoH 968): This Scotioa lays dwa tha preoadafa for legistiatiaa.of ooapaaias 
other thaa Joiatitoek ooaipaaias. Prior to ragistiatioa. tho fMlewtof docamals 
bava to bo daiivaiad to tba Rcfisiior. aamly-(l) a Hat ahowiagthoasaiaib 
addioNsaaodo6eopBtioaaoftlMdifootoni,aBdttea«nafor,lfaay;(ii} a ooiqrof 
any Act rf Pariiamoat or other ladiaa Laws. Act of tho U. K., Parllnint. Laltan 
Pateat. Deed of ScttiaoNal, Dead of PartawAipor oihari astraaeaBtco as t l tet iB g Of 
regolating tha eonpaay; aaddiDia tho case of a eoavaay iatoadod to bo jogtatorod 
as a coaipany Ihaitad by goaraatao. a copy oftho cosolBtioB daelariag tho aaoaal 
of tba goaraataa. 

Tho applioatioa to tha Rogiitrar of Coae^ias ihoaM ha la Pom No. Sg 

ad 


^ythtHtleatioH if Statoments of Existing ContpmUos (SeetiOH 6699: lliadoew* 
maate to be glad with tba Ragiatrar of OoaipaBloa (aioatloBod aho^ haao got to 
bavcrlgedby thcdodafatloo.ofdlooatldiraelorsorothorpiiacIpalolBemoftho ' 
caapiay. 

Pantf oftho Registrar to RogtOre Sridenee as to Rature of the Cong^ORg 
N [Secr/oii]} Tha Ragietrar baa tho dieoratioa to oall for aabh ealdoBM as he tihlaka 
aocnaaiy for Oa patpooa of Mthfyiag hbisatf, wholher, aay ooaipaay paopo- 
■iag to he f o gl al aiad is or is aol a j o i at -itook ooaspaay withiB tho ——t*g of < 
HactiooSdd. 

Tho Ragistiar haa tho diaaetiaa to nfiaM roglstratioB of a ecw ip B a y ; hal 
be Blast aot aaaMisa ljUa dlaeratioB arbitrarily. Agataat refhsal by tha JIagiatiar 
an applioatioa oadsrArtidagldwf tha CoaithBtioowoaldlto la tits figght Coart. 
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oadirtrtU*. 


IB» nninpitT 'iMf^ 

___ fai wiMBf, ctaiiit teM^iiWi^llWIbii th« 

7m of Hi (tiadtr Hrt IX); B«w*«irv i<» M 

0 fwotatloa bu to be iMMUd at ‘ le e fl nt tbe mmbm-- Mapcisini 
Ihe —— Tbe peinii of <wb MMhttion nait be b| eiBijoriiJi>’aeepecifted 
le lectioB 56S« 

JUa/tM ^•*lJmtMr* or ^Prirato JUmtted^ to Nam ; tbdcr Seetieii S7J. en 
nfliiieHim (aadet' Put IX). every eompeny mnu have ttw msA '^limited'* ect~ 
"Prlviie tlaritad", in iti aaaM. However, Mch e eonpeny iney obtain, s liceoce 
ua^ Seetioe 2S for the omleiion of the word “Limited** or Private Limited.'* 
Ctrtffleato of Regtstratloa of Existing Companies {Section S/d)i On compll* 
BBce with the. reqelnment ae to reiictration and on payment of each feat [if any] 
ae are payable aiider Sahedele X, the Regiiuar ahall iieae a ceitlflcate of 


la corporatleB. 

Aceordiaf to Section 35, the faene of the laid oertiScate le a ooaelpilve 
evldeBeethotaniha raqidfemeatt of tbe Act have been eomplled flthaadiba 
eoavaay la dnly rcflitefed. 

’ Vesting(fPrep»iy(mRe^stratleHilaUnuatSaMsn 575, on re^tration 
of a eompeny ander tbit Aet, all movable and Immovable prepartlet (lacladlcf 
aetieoabla oMmi) of the old company antomatieolly vett in the new eompeny. It 
haebcaa held that no leparete eenvayance or deed le necomary la thie repaid. 

Baedoa 576 e^leh ii aapolcmentary to Section 575 provMet tbM ritbta and 
Habilitiaa in leepeet of any d^ or drUgatloa loeoned or coatreote entered into by 
the oM company Cballaatomadoallyatmidtfaneftned to and veeted la or aiainai 
the new company withoat being ailboted la any way. 


CoHttnmrtoa of Pending Legal Proceedings : By virtae of Section 577, any 
edte or taial proceedlngi peadlng on the date of re^tratloa agahut the company 
or any pabUc officer Or member of the company may continne ae before even after 
roghMknuwlthont amending the pleadinge. Bat inpractiee, thapleadinge are 
amended to bring the alteiod eltaatlon on record. 

A decree obtained'in any each proceeding ihall not be ezeented againet any 
indivldnal member ; it may bo leallaed from tbe company and In dafayit the 
eoavany may be wonnd np. 

of Regalatton mder Part DC Section 37$ : When a eempny la 
figliiecad nndar tUe Pact, icnm of the provitiom of <ite conidtntlon eiieil bo 
tfdoladaecbnditlonadlaangiatefodmeinoiaadnm itho net of the proviaiona 
wowld ho deemed to he obtained In the regiiicfad artidea. theae pioviaione may 
hnopmeiaed lna^ Aht of PaiHaaMnt; in any Indian law or any inetrament 
^enpiUrttoriei gi drtin g thli camptty wv be nnyreadntlon ofeachaeeaapany. 
On yej f dradi en. Oooo ooadUhma wbMi aro^ in ail propriety, to be d frip* d to be 
>ibp HMomdam ean be alMed in iboaamc manner ae a cendliioo in the 




«(;>^toritt#M cwdlK^i. **^*.^i^ 

•itoUcwB! ■=■• :, V i M'r'/^-'.'i. 

<0 TibleAinSclwautaitftiiriiiu^w^Mji^W loiiwitteifM'v 

•dO|rted by ipeclil Twblutioii. 

00 The preejsioH of the. Aet editisg to' ftfloibe^ 

amdy to any Jol^l^8leck eompeiiy whoee ehtiee«« not aainhcteiL ■. ; 

(iii) The oemptey dull not heee poyrer to liter «y pcovidepi eooirtM* to ;v ; 

■ny Act of Perieiiuet or other Indian Uw relating to the ctmuny except to tto: :: 
extent permltied by geetion 578. j v Ill ' 

(Iv) Except pemUted by thli Sectfon. the coupeny shall not have power, 
without the unction of the Central Government, to alter UK., Royal charter ^ ' 

Letter! Patent, relating to the company.- 

(v) The company cannot alter ita ohjecte If contalaed in any Aet of Paigaf 
meat or other Indian Law or in any Act of the UK.. Parliament, Royal Chartor A*; 

Letter Patent. .. .. 

(vi) Every peraon who would have been liable topay theeompaoy'a debt 
and liabilitlei and to contribute for adjmtment of rlghta among the membera thdl 
also Ito liable to the aame extent in the event of the compadg befog wound op. the 
legal repre i entativea of a deceaaed contributory will alio bd liable In leapect of the 
liaUlity of the contributory. 

The provisione of this Act with reipect to (I) tegislrelion of an niUlulted 
company as limited company and on such registreticn (II) the power to inereaaa. 
the nominal amount of ahara capital (ill) the power of a limited company to ^tax' 
mine that a portion of its shares capital shall not bo capable of being eallto up 
-except in the event of wiading-up will have the effect even though there are xei* 
trictions In any other Act or instrument constituting or xegulnting the company. 

Any prevision eontniaed in any Act or instroment constituting or reguiat^ 
log the company, if contained la the memorandum could net have been aiterad by 
the company, then, on registration, such provision cannot also be aheicd 

It may bn noted that tha expreaaion '‘iasttumeai" iaclodcs deed of aettkmeal 
deed of partnership. Act of U.K., parliament, Royal Charter and-Letters Patent. , 
JWsr re SubstituU Jdmnrauhm and ArttclU for Deed of Settlenmtt {Seei- 
>tkM j79): A company (regiatcred in parsnance'of Part (IX) may by special fsioto* 
tion. alter the form of tu constitution a iMmoraadufti or articles for a deed tf 
jefr/emear (f,e., any Deed of Puftnershil*^ Act of the UK., Parliament, MciyU 
Chatter, or Letters Pataat or other laatrameat ctMutitntiag or actoticting the ooai* , 
pany. Sot tha ^m dees not iaolnde any Indian Act). 

TheprovisionaofSeetleail7.1gftl9i«girdtogalteiatfoo oniiaol|)icto«N|. : 
W tor as ap^kabla apply to any ' 




^ tiMnilillb* ttlwillMlft*^•W PliW#?. 

4m wqM to boitod fhb tho tuliiwym vilatcd conrof ikdlMtaKf# 
MBoniidM «ad •rtW« i dad (b) oa dM mtoirailon of Iba altantlaa M»| aaj- 
did bj tba Rafbtiar, tbt labattaM ■■a M t a adaw aad artielM ihallapp^ to tba 
eeaipaqf ia tha taaia Biaatr, aitfll aoMptay Kglrttfid aad« tbk A«l 
with tint aMatonadan aad theM artldHt aad eMpaay't deid of loitkaiaBtiball 
MW to affply to tba eoaipany. 

PoMwr cfOmrt to Sttfy or JUstrobi Proetettbigs (Seetion 580 ): Aftar tba pia* 
•aatatioa of a potitloa fat wiadlof-ap bat bofon tba aider of wiadiai'Up k wada. 
tbt Court mayi oa aa applkatloa B^ eadcr loedoo 442, rt^r aoy lak or kgal 
pfocMdlaii alraidy poadiai tad any laotiaia aay parwa froa Bltaf a lalt or 
taklai legal prooNdiaii agalait tba eoaptay. Uador Saetloa 580, the aoBt jorii* 
dletka of tho Goait moy bo oficlMd. 

Tbo oeapaay, a ooatrlbatorr aad a oradltor way apply for itay of aay rolt 
or lagal proeiodiaii agaiaat tbo eoapoaf. A aalt Or Itgal proeeadlof poodiag 
agaioat a aaotribatoiy, aha al|bt have bcea ptavioaily peroaally Hable for cob> 
poay’a dobia, oaa bo attyad only oa tbo applwatioB of tbt creditm, Saotioa SB6 
(diaooaaad la PJ.P. (N) CL*5) aaka a kallar pravlaioa la reipcet of aaraiktored 
eoapaalaa. 

N B, (1) SaotloD 422 applka to ooapaalN althia the BetaiBg rf Ibe Coapi- 
aka Act, 195d 

(ii) Saetloa 580 applka to eompaaka aot laeerpoatad uadar tbk Act bat 
aa allowed to bangktaicd oada the Aot. 

(Ill) Soctioa 516 MB ba tavekad wbaa aa badiaa Coat k whadlarap aa 
"daniktorad ooaipaBy” lacladlog a foral|B oempeoy. 

Suits Stayed OH WndUtt^ Order (Seaton 581) : Tba provlalou of tWa Soctioa 
are alailar to tboa of Bootleo 446. No paraoB eaa 81o or proeoad wltb aay aait or 
lapl prooaadiai asafaial tba oMpuy a uy oontribatery of tha eoapaay. Tbia 
provialea applka, whan a windiag op oida baa baaa aado m a piorMoaal Ugoid- 
aior bw baaa appointed. 

8BLP-1XAMINAT10N QVI8TIONS 

TbM qaattoH are lataadod to aaaWo tba nadoat to teat bie kaewladgo bofora 


prooaadiag to aaiwar tba teat papa. TbaBBawartotbMqaaotioaaaiaaatCiqai- 
ndtebawrittaaoatof tebaaaaalttad for ovalaatloB. 


1. 81iriPfm4i.tba blaaagiBi OInota of X Ltd. parabaaada Uaefc of 
1|009 alana of M. Ltd. at Ra. 75 pa Aan. Babaoqaatly, tba pika of ahaa Hall 
ta Ra>50paabaaBadthaaeBpaayaBffarfda loaoriU.80d)00.Tba Maaagiaf 
Dhaia dbagad It to tba ooapaay, iBtwlwBtbaaattwMBaBpfaaoBSraBap 
kea balm tba Board, tba dlraeton iflbaad to oaaliB tbo pnobaat ea tha gfoaid 
Iballbaitotatorypioaidaaaooofdiai to whieh tha dkaeioa ahoald bava booa 
iBfaraaiafibapaabaabadaetbMfMlawod, OaaM tboydeooT 

8. Tbtoaployai of A AOa. ldd.,wbaaa Baabmefthawaitrlbotaiy 


■I Ip wriiiai to tha propo* 




S. Thtl^MmoTMaiiMcOof^itaiaittlMApioiteirtloB ifr^ 
A*C30.liM*MAi Miowlig iiowldt : , 

0) that tilt •onpaay did am kaMta uaaal pawtl ■■iHag nim fi 9 » 
. tioa 166 wMiia tka paciod paamlbad by tka SaoMeii; 

(U) that It had fkilad to lay bafaia Aa laaartai tka atataoMata oTtka ptaH 
aadloaiaeooaataad 'balaaaadiaalaa laqaliadby lae ti e a MO: a<id 

(HI) that it had faflad to aabadt Ita aaaaal ntoia aadar Haatiaa 159. 

Coaid tka Gout io tneh ptoeaadlma dtaaet tka oooipaay to lit with tka 
Rofiatrar tha balaoaa abaet and tha proit aad loM aecooBt aod aaaaal latora? 

4. ThaooiplofeM of a oooipaay oadorlka aoa d itloaa.ofthaitiwvlea> hod 
dapoiitad eartafai aoioaota ai oacoi Mta ataiaat loaoH dial tka aanpapy aaqr aoUkff 
ibr oph ibaif dafaalt Tha oooipaay hod a atroog roooi of ita ooa, vhania h Inqg 
tha anooatt. Oeold it do to f 

5. X A Co., bad plaoad a part of tba aaaoaat ataadiag to tba onM af 
Boiployaaa Providoot Food, fai tha Iliad dapeait with a book aod had laaaalad tha 
balaaoa ia Oovarpoiaat laeorltioa Oa oa avecagob tha lavaataitBt taiaad aa iatar* 
oat at tha tala of S% par aaaaai. A aaoibar of tha Ibadt oa raeahriog hit pota 
book, proloatad that tha rata of iatamtonditad to hit aeeoaatwaa too tow aad 
oootaadad that tha balaaoa to hia orodit ahoaM hava oaitoad lotanat at laott at S|%. 
Woaldhlaaiaiai aaeoaad f 

6. Aa aoiployoa raqaaatad tha troatoaa of tha Pravldaat Fbod that ka ba 
ahowa tho rooolpta la roapoot of aoMoota dapoalted with dlffanol booka. Tha tioa- 
taaa lafkaad to ao, Coold tha awabar eoapal tham todo ao. 

•"A”** *0 «N S *0 WA*"* •(> "A I '0 *0 »A*"I ’0 ' 

tiwaiaT 
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Company Law 
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StihadHlM: I. n. Ill, IV, V a VI fo tte Comptnln 
Act, I9S1 





WvHkllMMlklMoranoGiftiev. Mkipuh^Wlwta membci* iMr t« 
iiNNM Mi^m aad ths wffp*««y b tedt a bd by the artklH, Mpaiiaaidam ef ' 
iUetlaltaoreeaiivuy tottseherter of lotMtiei within A^booadi ofwhidi 
k'meiqyentitibniMM. Both then docnmwtt ate oonitt ^ as • notioe to 
pHMM dcaltaB ^hc oonpeny; theb ooDtnti aie pneuned to be known. If 
tl^oeatpaairenMnintoneontnet. oenhaiytothe tenne tte meoMmiidnin or 
fhiiaftfcllee,1hecbapeiQrie^birand^it. Bnt ontriden mej pfcram that the 
fIBeiiibnieftheaftidwhwe been oom^ with, ontdden era aoi pvt on 
an cnqpiqr bbo the ndMilKor the eleedon of dfabeton-dde peaiee Ar ^ doctrine 
uflrnlnnrlieniiinunf ai retaBietnil in Bopel Biitia|i Bnkv. Twqw^ Snijeet 
lolhepiovlcions of the kw end the memofnadna, the nitidei of e ' tp ori a ^ 
1>» P —Pg of t*** ”^ ^** * ^ dteecton, m e n ej int tBiector tie, if the powen 
.. enwehed lvthe dlndor eie tdM rim ^ eitkieib ihoee can, aone th ekei, be 
lellii^by the ihaidboldeei If theee are nten riwat the nemoandim. . 

ApnUioliedbdeMnpiuiylqrdiancianotbonndtoflnine aittclea of aaao- 
eitfionofitiown.ifik>d^noteofia^.Tabie AofSohednle 1 to the 
AetwOlappljr* EvonifmoompanphuaitklMiriitaowabidtheoeaie lilent on 
petal than the ielevant provi^ of Table AadU epplp.' 

IhhbAdeekwlth^ceBalatioaa for nanapaaent of a oooqNuqr Hndted 
bp ritam. Tttk B eentaini the fora of Mcaomndna of Aaaooiation of a 
oniVhdf D ^ foiaa of Menmandiain and the 

nfttte of aao cytio h of a oompany liaitad by laannlee and l^viai or not 
.larinia ahanoipital Table Bpnearitariwlban of aenofaadnm^dpeactfejhB 
of aewahtliin of an anliaited oeapany. Ihble F ooalaina the Ana taf jtalMBent 
iwillepobliahedbyliaitedbankini eoapaidea inannnae eoinpaaiii and dy **»*, 


of Ae iapoctaat eaeonettar §mUkm of Table A are tanauriied 


0) Behieet AthepcoriiipnaofBeetion of the Act, the eoBqtaay may iaaae 
pnAienoeahaiWiWiththiaaaetion of an ordinary metaitton, to be radeenicd, ba 
anahtanuaatheaoaipaaynaydataraiinebyipeaialxoootntionlNrori the iaaoe of 


0 The rilhta atlaclied to any daa of aharaa nay be eaitad (naicto other* 
wipopiorhledhy iAetarihaofiiaoeoftheihareeordatelaa) wlA the » 

waWdP^riaheldetoeCihiee^MwthaeftbeiaMiedAaroe oeihatctaaa, or with the 
) ntorii#rfd tgeahd A il i B Hn n pnei ed at aeapaateBaaeial aapdng of the holden 
■ efbliLditariaafthatclaea, Thtahedh l ea t tothe peo riri o ni of featioBa 106 and 

jib teahi«e'.or w'.^Mtaaned" frith 









'■ ■/ i' 


««<*>«*M 'pmM mm " m m 

;6r poaqidag mbi«riptk» of •h«fH « ooiblMxc4.1>9r;jM;te 7o of;li!Riill^:-'-: 

tM*s. . ' . -■ ■' 

(i^ T1 m» nt« per pent <ft the emoent of ^ ctwariiiieB p|W i| jUmlpM .' 
ecoordini to Section 76. 

. (b) Tbenteofcosuninionaliellaoteicseedthefaieof 5 per eent: ■ 

iunepriee. ■ 

(c) ThepaounittioniBeybeiatiiS^bf pqfmeiitof onh, nt e l k >t awW ;' ':<f^^^ 
Ailly or paitly paid aharea or partly in one way and partjly in the ittiinr 

• « i-1't ■ »• 

way. 

(<0 The company may alao, on any iiane of ahnrea, pay ai^'. br^dEeiiqp as 
may be lawful. 

(5) The company doea not reoogniM tmat esc^ aa required by Iw, nor dbm it 
recognise any eqoitaUe, contingent, future or partial tatereat in any share except an 
absolute right to the entirety in the re^a^ied iharriiohler. 

(6) (i) Ttur company shall have a fiiatmtd paramount Ben— 

(a) on any share (not being a ftdly paid diare), for ,all .moueya (whether 
presently payable or not) called or payable at a fixed thne in nspMt 
of that share (not being fbUy paid aha») standing ngiatered in 
' name of a aiagle person, for all moneys presently payable by him or Ua 
estate to the company. ' 

Provided that the Board of Directoia may at any time dedare any share to , be 
wholly or in part.exempt from the provisiona of this ciause. 

00 Thecompany’slicn, if any, on a share extends to aD (ttridenda, payable 
thereon. 

• (7) The company auqr sell, in such manner as the Board thmfca fit^ - noy ahaM.on 
wldch the conipany hH a lien : 

Provided that no'mle diall be made (a) nnleu a ram in reqiecl .of tsIMfthe 
lieneaiatBiB presently payable; or ^)nntU the expiiy of foaism'daysefto. a. 
notice in miting (stating and denumding payment of such pact ^. the 
amount in mpeot of whMi the lien exists as is pceaently payable) taa beea 
givanto theungiatered shareludder or his kgal npresentaitive. 

(g) The prabeeds of the sale ahafi be received by the cMnpany and applied iai. pay¬ 
ment of B^pact.ofthe amonnt in respect (^n^hioh the lien exiatB as is pruHstiy 
payable. 

The residne, if aay^ shi^l, s u b jec t to fihs Umfiar sums not pcassndy peyriUs 
as eaktadivon the ahaie before the arle, be paM to the peeM .eatfiisd tn JN 
shams at the date of the sale. '' 


(f)' The .Ibacd may, from time to tims^ pal 
of apqr m^haya dapaid on thak Shaim (vdmdMr on a 
tBaahawiU»lar7myofpifinilbB) andim| by As 


' / V, v'/ .VC ' V^. 




4 


No call Adl«MMdoB»>fetiftb of the noodoci ndoo of the ifnre' or te 
oimMcctlMtkaao^moath firoiii the dcte find fte tte fiqriKiit of the lut 
SSaicil. AthMt Mdayi'OotkeimirtbeiiveotptheaeiBben for piqmMfit 
Offtiifill ^ notice mait ipcdiy the time or timee phoe of peyment. A 
miy be l ew A od or poetpoind ct the diic^etion of the Board. 

^Hf lfaeBmcelledinncpectofaduue iaiiotpaidonorl^Bforethe doe date^ the 
boneeined ehell pay intereit thereon from the duo data to the time of actaal 
l^jjliiiMnt 5 percent^ Thr* Board ehall be at Hb^ to waive iatcfcat 

^ fTthaiie B at a lomer tala, 
itll) the Board 

(a) mayt if it th^oks At, receive from aoy member wiOiog to advanco the 
tame, ail or any p^ of the moneye oncalled and unpaid upon any 
ihaiea held by hto; and 

(b) npon all or any of the moneye ao advanced, may (until the same vronld. 
but fhr en^ advance, become preeently payable) pay inteipi^ at aodt 
rata not eaceeding, nnhei the cQnqmny in general meeting ehall oOwt' 
iriMdirect,aixperoeatperannnfflaf may be agreed upon between the 
Board aad the member paring the enm in advance. 




(12) Theinetrameatoftraniferofany dure in the company ehall be eieeoted 
‘ by or on behalf of both the tnneCeior aad tniufeiee. The trantferor ehall be 
dbcined to reamin a holder of the ahare until the name of the tranafeiee ii entered 
in the ntbter of menhen in reapeet thereof. 

(■13) The Board auqr, eabjeet to the right of appeal confened by Section 111 of the 
Act, declined to catfeicr 

(a) fhcttaulbrofadMre,ootbdnga fblly paid chare, to a pereon of. 
whom thoy do not approve; at 

(b) any tiunefer of dum on whidi the company has a lien. 

(U) The tegimration of transfen may be suspended at such times and for such 
panada (not eioaeding forty-five days in any year) as the Board may from time to 
tijUadftCTioe. 

{ilQ on the d e a th of a member, the survivor or sotvivon where ,the member was 
a Jotitt holder, and hta legal represratatives where he was sole holto, ■ImII be the 
•^panonsneagnM by the company as having any title to his intereet in the 
ehaam The edataorndaeeaaedjdnt holder will not be released from any n^winy 
intiHgnQl of any ehora which had been jointly held by him with other persons, 
fjf.iB. Kcm No. TBlitha Share Tianafer Form. 



an, or instalment of a can, on the day 
may, at any time thecaaftar dnefog aneh tim ai 


ad or laatalment ai is napaid, togefoer wW 



(«) iuu»f cfttetbto dijr (91^ b««f jfviifrttm tfa wiiliy ^ JPaaftMK.4if{^ - 
froBthi' dafe of the idrvtee eiftte. aolMi)«i V jbi^'.ffMih' 
iMat nqtiiRdlvtbejaotloeiatoteJMie ;«ii^ , 

(b) lUfettol^ fetheevegtofnoii-geiw^ onorhefcw the ^ie»M>ed^;^ 
the ilianMh lespeet of which the mB wuaade «iH.be liaUe 
fbrfeite^;-'' . ■ ./". ■ 

(IS) Iftheieqaifeincntoofeiiy todiaodoeuafontthlait aeteeiyibd frlAaif 
ibareiareepe(^t}fwhi^tteiiotioe hu'beea ilveo, may at-aiyr tiape ttan|i4la|^ .' 
befon the j^mentfiequiiedl^ the nbtiee has been atade^ be toirllatod by a n^ehi; ! 
tion of the ^ard totlw eilbet.' 

(19) (a) A fi^eited share asay be aold or otherwise dispesed of on soeh tCHps 

and in such maimer as the Bdiiid thinks ft. 

(b) At any time before a sale or disposal as aforesaid, fte Boaid asay 
cancel the forfeiture on such terms as it thinks ft. 

(20) (a) A'penon whose shares have beea forfeited shall oeaseto be nmeaftsr. 

In respect of .the forfeited shares, but sball reasain listeto pay to the 
company all money whieb, at the date of forfeftoiek weropnaead^ 
payable by him to the company in respect of the Shares. 

(b) The liaWlity of soeh person shall cease if and whea the oonpaagr shaO 
have received payment hi fbU or all such moiiqni in respect of the 
shares. 

Gmvereloo of Uans Into Stock 

(21) The oompaay may. by ordinary resolution— 

(a) convert any paid up shares into stock; and 

W reconvert any stock into paid-up shares of any denoasinatioO. 

(22) The holdcn of stock shall, aooordiny to the arnomat of stock held by thea, 
have the tame rights, privileges and advantages, aa regards dMdeods, votingat 
meetings of the company, u if they hold the shares from which the stoek areea. 

Share Wamuata 

(23) The eompany may issue share warrants sobieet to and in oamnidaim* ■ok 
provisions of Sections 114 and 115: and acoordingbr, the Boardmay aetiiicsd^ 
cietion, with respect to uy share which is AdlypiM iqton ap^ieathm in writftg 
signed by the person liepstered h holder of ftie share. 

(24) The bearer of a share warrant may ^ any time deposit the warrant at the 
office of the oornpaay, and so long as tte warrant remato so depesflcd, the depo* 
sitor shall have sane right of signing a niinisition fercaHhsg aaseei^ofllw 
company and of attandiag and voting s^d onreising the other privftgss of a . 
nemberatany meedng hdd after the ilxpiiy of two dear days flma the ttane of . 
depoA as if his name were inserted in the rsyiM of membetstt die hoMsr efifta 
Shares indoded hi the depoUled warrant. 

Not mote than one person diaH he reeogaised ae depesket of fte shsue 
nanant 

Themimpaay^haa,ontwodqn*WThtaaaailleai,fetBei the dsyositid 0m- 
WBR^to tha dspodler. 





Id. .MM dMiL«itMMOfktad.M baiter of a 


olhirBiMkMoranariMrittiBBettatMtteeampuf, orwamnoa to fwtiw 
•aatoDdcMftMDtkocoBVUf* BathtfriDbecotitlBditt lUotkor iwpiHli totko 

ulftetMMxd tetho ntiMr of mmOm u 
jftal^ridcrofthefhiiw'lnMd la Hm tramot aadhedtankaamabirortha 



^ TtoaoavaayiBay,bfocdiaaiyNMlBtioB,iaGKaMtkadiafac^^ bf nsh 
■m to l|t ditMed In^ ihaiw ^ nek aaoaat, at najr be ipedflad la tlw VNolDtioB. 
(27) naeoBipaivaMylbyofdiaaiynaobitioa-* 

(a) ooataildBiaaiiddMda an or aay of itiihaia capital latothana of taller 

aasoat thaa ita ailidog aham: 

(b) lalikdivldaittcilatiiitilHmi or any of thaa lalo thaiaa of aaaallar 
aaioiuittliaoitflaedbytlieBieaionuuiBai,taldeot> nemthekaa to the 
pfoviaiooi of dame (d) of Sectioo 94 (I); 

(e) eaaod aay ahaiea wbkh at tha date of the peaiof of the reaolutioa. 
have not bcaa takm or agreed to. be taken Iv aay peraon. 

(2t) Theeoapany may, byapedalneoiotion, redaGeiBaay maaneraadwith, aad 
ael^ to any Incident anthoriaed and oonient icqniicd by law 
(a) ita ahaie capital: 

W uqr capital redemptioo leaerve acconnta; or 
uy ahare preminm aoconnt 


(29) Ihe ooaqpaay in genenl meeting may declare dividenda. bqt no dividend ahaU 
eac^ 4* amonat rteonunendad by the Board. 

(30) The Board may from time to time pay to the membeta aocbiaterim dividenda 
aa appear to it to be jmtifled by the prollti of the company. 

Pl) The noard may, before icoommending any dividend, aet aaide ont of the 
pc^ofcompanyanehaama asitthinka proper aa rtaerveorreiervea whidh 
thdi, at die dbaedoB of the Board, be applieabie for any p m peae to ndiich the 
peon erthecompney may be properly appBed, induding proviaion for 
e e at hi iB ndm orliwenmiliaini divMendalandoendhpMidimayatthe 
hiak'diaarmloa, either beempleycd hi the bmineu of the eompany or be laveated in 

wehteembBieala (other thaa ahaim of tha eoaq^) aa the Board may, ftoan time to 


whiehit may tUak ptadeat 

.W <"•**^1 <bem aii^ 

.f^^Hbjopkto diaiighla of peiaooair if entitled to dmrm with anonial riglifi ai 

dhMeade a h ai l .be declared paid and according to *t«* aawnntopaid 
on tbnahprmln 1 ^ 1 ^ whereof the dividend la pnid, batifaad 
tharm.ln tbncomfaay. 



foM «• a abare ia adnaaa of aafea Mha 




tMttdtftfi 

M -• M 


art Mtad h piid.'ta(. gi^' 

llM ft dii fHd( Ibr dMM « ftoB t pHtfeilir iiid«,.t«oh 1^ 




toW 


flr( ■ 


|a^. i>ipiiiWi^BB <w i nn «qiwMQ0 cc dcot flpy oinei jwnwfin, y. ■■•*■ 
MBonMH.wOTMbmopjOTpiniv ^ amNiiMOi ipccno mm*« ^P^.-. ^ 


(SS) ModtfUndftMBMvialamtifiiaPtweeapuqr. 

AmmmIv 

a^ Iktlowd idnflftMliaieloftaiBdetarmiaevflietlwruidto what extmtwid 
it what and plaeH aad nder wbat coadMoBi or retalatioiii, the aeeoaaie aid 

hooiDidffliBca9vaay#waagrorthaa*ftiallbeopeatt» the teepccaioB of amihen 


(H) 0) ThecoatpoByiiia]ria p ai ii I eie i iriiii, iyeBtheieo oaiin e ndafioB of the. 

Boaid molfa :<— 

(i) thatftle.dMinlleto aivIlalUa aajrpaitof ftw aaiaiBBt fbr the dpe 
iMiaiittiadliiitoftwcndftofaa^qf the ooBnay *i waanre acooam ^ 
octotheflradftoftbeftNdtaadLoeiAceoBal; or oOenriie a/aOlMe. 
fiardftltlbBtloa;aad 

Qb) thatfadknni beaoeocdiBglf M( fieeftr dUtifbafioB ia the' oaaaar 
qpefflcdiadaaaa C2)a|BOBia tiw amAcn wlio woald have bfaa 
aatidedthenlo^if .diatiftatcd ^ wa^T af dMdead aad fai aaiaa 
piopoitioaB> 

(9 TbaaoaalbiaMidahaSaoChapiidiBeaduhatd|udibe appftf^ a>^ ^ 
JacttothaprofMoaico Bt a h iadiBclaBw0)taWwciBdrlew>aadi;t» 




I 


The piOfUoM of TaUi A ii 






(1) AH lenciil awetiBy athtr tkm mbiihJ twewl ■ i itiy eM 
iitraofdiiMry fesml meitiagi. 

(2) Whenever the Board AiOki ft, it mnj eaU n estnonUon 


hi oftlii 


( 3 ) Ataiiyfeiiei«Imeetin|,«fBomniniifthe pmeat whan the 
proceeds to bneiiieee; otherwise no b o e i nfee can ba tnaanctnd. If ftoeaan of • 
public company, S members present in pcnon and in the case of a pricnto irfipiny 
2 members present in person shall constitute a quorum. 

(4) If there is any Giairman of the Board, he shall preside over each 

lal meeting of the company. If there is no such Chairman, or if he is not pre.ent 
whhin IS minutes of the st^uled time, or is unwilling to act as Chairman of the 
meeting, then the directors present shall dect one of them to take the chair. If no 
director is willing to act as chairman or if no director is present within 15 iwiwf f, 
of the appointed time of the meeting, the members present shall chooaeone f ro m 
amongst them to take the chair. 

(5) The ehairmaa may, with the consent of any meetioi atwhidi qnontm 
is present, and shall. If so ftrected by the meetmg, adjourn the meeting from time 
to time and from plaoo to |daoe. Only the unfinished bnsinees ^ die original 
meeting can be tnnmcted at its adUonned meeting. 

(Q In CMC of atyonumaot of themeeting for 30 days or moto^ notion of 
theadHoumed a m cthu haato be ghren as in the cam of an original meeiiaf; oOnw 
wiienoBotieeofthna4)ownedmcetia| wotddbenecesmry. ' 

(7) The Chairman Shan have a second or caatiqg vote in easo c^n *tie* 
whether on a Show of hands or on a deamnd of polL 

m Any bndimm other than thm nponwhieha poB hm bMB 
may be pauccsded with pcndhif the takini of the polL 
VoSiOof Membeeo 


(1) Babject to the ri^it or inetriotionB for the time being «wroh td to any 
damordassmofahaim: (a)onashowof hands, everymntber pic- 

mat in pareon have one vole; (b) on a poll, the votiim riiAls of membem 

ShalbeaalaiddownrnSeetionS?. 

(9 Wharetheraare joiat holden the vote pf the senior who -«“rr a 
. vole—whether in pmonorbyproiy—ihallbeaeenledtothomidnBhm 

of the vote of the other joinuholder or holdeisiftMty 

haatobedsimmiaadbythBorder in which the —i— stand hsttm 


ofmindorBss til BdlBna^ofagaeftbsris no bar to Ha 



or on n 







(9 



oob It Hii; 




TteiMtnuMBliVpoiatiiCspitegrkMto im Mpd at th« NfbtaMf. 
•floa of tlw ceapuy floit hM flum 41 hMfi WRb«b thi ttaH liw holdiflg 
tha wmtk^ ar ia Oa aaaa Aapoll.aetlMttaaa24lioDnlMlbva 
thatjaw appaiBlii<wtaldM<ftfc>P^—tfmddkalt, tba iartrameat 
ofpraay shall not iMtiaated at valid. Ila iiothnitcBt aMWt be ia atthtr 
efthefonminSchedilalXoftheActor a fbrm aa aaar thanto as 
- drcuBUtaacei admit. 


(d) A vote eait aa per the inatniment of pnniy shall be valid. BotwiUialand* 
lag the'pravioiiadeath or msaaity ofthepriadpalortbo icvociitioa of 
thepRNtyorthetiaaaferofthesliaicsioreqieotdrivhM the praqr is 
givea, if the aotiee of such death, hiaaaitjr, nvocatkai or tfsaafer has 
aot beea laeeived bf the cmapaiqr at ha oikebafbie tfw ctwwaaceBisBt 
of the flBcetiag or tha adioonasd aiaatiag. 


(1) ThaBBaBhanofthedinetonaadthaaaaamoftha int diiccton dudi 
be da t a r a da ad ia writiag by tha sa b sw l bss a cf tha aMasonadoai or a 
BHijority of thcai. 

(2) DireBtow' r ea s aaei m tioa shall iaaofhr aa it eoaaiala of a rnaaUMf pqp* 
aaaat, ba daeaicd to accrue fnaa d a y t o -day. ApaitfteaatheirraaiBae- 
iationadmiadMbytbeAet,th^sBqrbapaidaltm^liag. hold aad 
other CKpeoees'pcopetijr iocwred by thaas ia attaadiBg aad reoudag 
fiom tha Board or CoasBihtia or gsaaral amsliap or ia coaaeetion 
with the coBBpaay’s b a s i B ss s . 

(S) The gaalUleatioa of a director shall be the hddiag of at least oae share 
in the company. 

The Board may pay all eipeases ioeairad ia setttag aad ipgl it a rin t' 
the compaiqr* 

(9) The ooavaay foay emdae: 00 A* potw ^ ^ ^ Scetfoa 

iM)withngBrdtohaviagaaolbdala^fbraBaahioad,aBd BBdi poanr 
shall be ve^ lathe Board ;Ch) dm power coallatiad by aaetleaa 197 
aad IStidatiagtothekeap^of a ftMdga leglslir; aad the Boaad 
daar^bjsGttothaprovldMofthoaaSaetiooi) aakha aad vaiy saeh 
malatitw aa it stay thiafc it lapidiag the h aip iat af a a y ia ifc 

lil'kvHvdlmlorMMalilnMHiHiifttfftti BBMl or tf ft OOlMlHil 
Ailldi^sladlsiiB his aaiaa ia a boefc ta bi'lBi^ 'iBr ihat'paBp«Mi'. ’'' 



Cn fh»lo«dMtewp0wralMgp «ad Ikioai Hm to: 

.. aJditiflaild fa > tctef .DBwldtdItatlto sndMP 'tt diftctoto 


diiMfer Adi hold oOes np to llw date of tks sot untoljiMnl ,«!«»• 
tag hto thdl to difttto fbtappoisttMBtby ooMM ^Inolar at 
BMi riii fialMort lotto Pfo d itoM of ^ Act. 
(l)ltoBoartiBiyflMotforttodetpttohortaitoeHt adjonm nd oih» 
wbe fotnlaie to ncetiagi. u it dunks fit. 

(!) Adinctoriaty.snd ttoflMaatworieontuydnII, on tto rsqdaitioa 
of sdifoelor St any time maunoan Board’s moedni. SavaasothenHaa 
npreidy provided in tto Act, qnestioosMiaint at any of its meetfaif 
shell to decided by the mdori^y of votOi. The chairman of tto Board, if 
there to any, has a leoond or easting vote in tto ease of an equality of 
votes. 

(10) In spite of any vacancy in tto Board, tto oontimibg directoirs may act. 
But if and so long u their numtor is reduced belwW the quorum fixed 
by tto Act for a Board meeting, the continuing directors or director' 
may act only for two purposes aad no othm, fb. (a) to raise tto nurnto 
of directors to the levd ol.dha qaorum fixed, or (b) to —a 
general meeting of the c o mpan y * . 

(11) The Board may elect a chaixasavdrnNedng and determine tto tenose 
of his office. In the abaenoe of any aaeb election or in the cam' of an 
elected chairman’s failure to to p res e n t within 5 minntm after tto !«■«■ 
fixed for the meeting, tto directors present may dwom csm flrom 
amongst them to hold the diair. 

(12) Subject to tto provisioos of tto Act, the Board can gfug 

. powers to bommittees consisting of such member or mem ton of its 

body as it thinks fit. While exercising such ddejpted powei(s), such a ■ 

comniitteehu to conform to any regulations that may be inqM^ OB it 
byttoBoerd. Tto committee can do all that mentioned in tto piooe- 
^ paragraph (11). It may meet aad adjourn aa it proper. 
Mija^ rule ptevi^ over questums arisiag at its meet in g; and its 
chainnan’s second or casting vote is the dedsive fhetor in tto earn of aa 
equality of votes. 


(13) Acts done by aay meeting of tto Board or its or by a^ 

person acting u a dfaector are not violaled by a sotoaqaant disoovnv 
of some defbot in theiriVpQintaseat or of thdr'^sqtoBficailOB. 

(14) Save and otherwise axpieaaly provided la tto Act, a mUtm 

signed by all the members of tto Board of its ^ 




0) irtlieeaav«vbtobeiraiiAdiq>,tlMBqpidalorngr»iilft Ai-ainfllte «f|i 
Hwetol moiutkw ottbo ea mpu y aad cOm wueAm nffrind Ae^ d h Mi 
•anag tU iMalien, In ipcGk 'of Und* t|» ndMln or uf pict of eoavn^: 
■Mrti, whether or not they will comte of prtp^ of the laiao klBd. Fnr tbiilia^ 
poie the Hguktoor nugr irt wchmine m ho dwii fair apon anp propoi^ -io jjbp 
dMdedaiafbnMld: wnuydbleniiiiMliowniAdivUen than be eiitkd oat- ai| 
between the membere or different olau of memben. 

The liquidator may, with the like emotion reAned to in (l) ’aho«e^ ^unt fttt 
wiwleoraayjiartof raoh aaeeteintiaiteea opoamditmli for ^ beam of An 
ceoifilAaoiiee ae the hqnldator, with the like MaothMi»ahall fit, bat aor that 
ao member ehall be compelled to aooqit nay ihane or other eeoaiitieeedai^ them 
ie toy liability. 

(3) Every offlder or ageat for the time bafa^ of the company eheO be iadeamdied 
oat of the aoMte of the company agetnet any BabilityiBBatfed by Urn ia deAadiigl' 
any proocedingi, whether civil or criminal, in whidi jadgeawn t ie givea in Ui ga> 
voar or in which he ie aoqnitted or ia connection with arty appHca^ nader SeellMi 
633 in which relief ie geeated to hfan by Coort. 

ThMO 
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Mi^r at poMAbtUdMt in irhich lodi« meetini m be called bf tile Bokfd.. ’ 

(3) Bet fiw e qnoniin betel pieteat it tbe time when the meeting fnoce^ to 
ImaiMH, a busteen cannot be tnnsacted thereat. Save aa otherwiie pcovidad, 5 
menbeia preient in peiaon conadtute a quonim. 

(4) If widiin half an hour from the achadnbd time the qoonim ia not pfeaant, 
thaiNetiafiifealladontha nqniiition of memban ahali atand diaaotead inaiv 
odMCcaaektheineettegahallatandadjoiiinedto the leina day in the ntatwack; 

at dm tame time and place, or to Boeh day and at aneh other tune and plaee aa the 
Board detannteca. If at the aidjonmed meeting a qoomm ia not picaent with half an 

hoar from the appointed time, then the memben pieaent ahall be a quonun. 

(5) Ibe Chairman, if any. of the Board ahali preaide aa 

general meeting of the company. If none or if he ia not present within IS 
after the Bchedukd time of the meeting or is unwilling to act as such the members 
present shall choose one as the Chairman from among themselves. The Chairman 
nuy, with the consent of any meeting at which a quorum is present, "wd bIimii jf 
directed by the meeting, adjourn the meeting from time to time and from «!«««■ ta 
place. 

(Q Only the unfinished business at the original meeting can be tnnsacted at the 
adJonraed meeting. When the meeting is adjourned for 30 days or more notice 
of the adjoumed meeting shall be given as in the case of the original mectiiie- 
eaoept aa aforesaid, no such notice is necessary. ' 

(7) Ibe Chairman’s second or casting vote shaU decide the iasne in case of m 
cqnali^ of votes. 

(8) Any boaineasotherthan that upon whiGhapoU has been ^ 

proceeded with, pending the taking of the poll ^ 

Va "" ■ 


(1) Everymember^ vote. A member of misonnd mind or oertilled u 

^hemayvo^-whettoonashowofliandaoron a poll, by hie committee " 
qtherl^ guardian. Any such committee or guardian mny, on a pSTwi. Z 
inoxyo ^ 

( 2 ) For entitlement to voting at any general meeting, a must have 

dllirampreaentiypayabtobyhimtotheoompe^ ^ ^ 

(3) No<d»^ah^beraiaed to the qnalillcathm of any voter at the 

the vote objected to is gteen w^^ered 

"f “• ""to*. 


(4) A vote given in acc nsd ari c e with.,the terms of an aT Mnw - 

bevi^ notwhhttaadtag the pfevieus demh or insanity of the sriaetod mwi. 

ca^ of tie p««y arjl; trader which ZZ 

tSjnMtenorttaasibr haa bemrinhud, 
““ -loaieanenavd.or'tjb.MlU or'.. 
voteahannotbei^' 
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tifld flf DbsdMPS 

Tlipnoiiiberof direetoraaad tlw aameiof t^lnltfuctoai^all be jWitf' 
arincd in writiag by the rabscritwn to the owa&orudaa or e auuorily ttitim. 

femoncntkm then, iofofar at GOBI iti oft fluaitUy payateBt, be decoMii to 
aoGrnelkoaidqrtoday. Theyoiay idto be paid aH travielliag, hotel and other 
eipeaae properly incarred by tbm ia atteadi&i epd ictarBing from aMetiagi of the 
Baud or any ooounittee thereof Of ^iiecalaMedflii.or the OaitpaBy, or ia ooBteee* 
tkm with the bntineM of the oompeny. 




(1) The Boards Buy meet for the deipateh of badnett, ailjoBrB and otherwise 
regolate its meetiBgi. A comioittee of tte Boards nay also ouet aad a^Jom as 
it thinks proper. 

(2) A diie^r may, and maaafer or aeoetary on the reqaisitioB cS a director 
■fi*n , at aoy tinu snmmon a meetiag of the Board. 

(2) 8aye as otherwise eipicaily provided ia the Act, qaestiooB arising ataay 
Boerd/meeting shall be decided by a mqjprity of votes. In case of an eqnaliqr of 
votes, the ChBimua*s second or casting vote doB be the decisive factor. These are 
simil^ applicable to committee meetings. 

(4) Any vacancy in the Board notwithstanding, the continaing directors any 
act. But if and so long as their number is reduced below the quorum iud by the 
Act for a Board meeting the eontinuingdiractors or director may act only fbr two* 
purposes and other vie., (a) to raise the number of the level of diseoCMs to the 
quorum flacd, or (b) to summon a general meeting of the compeay. 

( 5 ) The Board may elect a chairman of its neetiag and determine the period 
for which he is to hold office. If no sudi ehaiiasan is e l ected, t» if at aiqr asaaliug, 
the chairman is not present within 3 ndnutes after the scheduled time of die meet* 
ing, the directors Present may choose one as the chairman from arumgst them. A 
committee of the Board also has the sam powers in this regerd. 

(6) StAject to the provisions of the Act, the Bowd may ddsgate any of its 
powers to committee consuting of sndi uerntw or members of its body as it thinks 
lit. Any conunittM, t^ formed, shall, in eaerdse of the powers so detogated 
conform to aiy regidanons that may be imposed on it by the Board. 

( 7 ) All acts done by any meeting of the Board or a committee thereof, or by 
any person acting as a director, shall, des^ the fhet that it asay aAarwiudB be 
discovoed that there was soBN defect in t^u appoimment of aqy one orjqMjtUipf 
inch direjBtors or of any person acting as arores^ or that they or any of them wmu 
disqualiBiHl, be as valid as if every such director or sueh person had besg 
appointed aad was qualified, to be a director. 

(t) Save as otlmrwiae eapressly provided in the Act, a written teaolatlon sigaed 
by ait the members of the Board or its oommitlee for the dme be^ emMod <10 
feoM Oadceof ameetiagorthe Board or; h* c om m ht ee , ehaU he as valid aad 
i gi ^f aeiflthidheen pauidata gMedhgdily BOO vaia d iiid 'hili. . V 
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IiiAbeK0MweU,theMUiwniltt u aentipMd under the inme caption 
under Tibia A will api^. 


The leal 

The Bond of Oiiecton his to provide for the teal. It tlull not be affixed 
toeayfautriinientexceptby theanthority ofnresohition of 'tiie Board and exo^ 
tetiwpnNaeeofatteaitldtnGtonaadorthetterataryorniGh other penona as 
Ow Board may app^t for the purpose; and these entities shall sign every initm- 
me nt to which the seal is so affixed in tteir presence. 

TABLE D OP BCHEDULBl 


As has already been stated earlier, this TaUe contains the prafoma memo- 
mdnm of a company limited by fdarantee and having a share cnpM. Theartides 
of such a eompany are as follows: 

(1) Thennoiberofmemberswith wffidi the compariy proposes to be registered 
is 100. However, the directors may from time to tiine re^ster an increase of 
members. 

(2) All the artides of Table A. discussed earfier. shall be deemed to be in* 
oorporated with these articles and apply to the eon^ariy. 

TABLE B OF MSUDOLB 1 

It contains the form of mesBonmdnm and the artidee of aseodatieo of an 
••iiiiUiiiltsd company**. 

Avdelas 


(1) She number of members wi^ediieh the CMupany proposes to be registered is 
'20. However, the Board may frtim time to time regto an irmrsaae of members. 

P) The share c^td of sneh aconvany is Be. 20,000 divided into 20 shares of 
Es. liQOOeach. By it special resolntion, such n eompany may do tlw following 
nandy—(a) hicrsaae the share capital b^ radr sum to be divided htfe diaeBs of 
sneh amount iu the tssolntion nuqr preimibe; (b) eonaolidnte its Aiies of n iu|er 
aaMuat than itt eaiating shares; (e) solhdivide Its shares iafo iBdiil uf atimller 
amount than its existing shares; (d) cancel any shares which at 1 ^ date of the 
passfog of the resolution have not been taken or agreed to be taken by any persosi} 
(s) reduce its share capital in any way. 


<3) All Articles of Table A.ia Schedule I to the Act, except Artides 36, 37, 38 
and 39 (rdating to eonvetsion of shares into Stock) and 44, 4S and 46 (rdating to 
atteratien of capital) shall be deemed to be incorporated vtith those arttos and to 


. apply to the company. 

TABLE F 0 & IGBBDULi 1 

In ooa tehis <mly the form of statement to be pubiished (by limited Barddng 
^pgapaniis, laaamaee Oesapaaies and deposit, Provident of Beneflt Sodeties. The 
/mmi isBivea bdow f 

, : Tin share caphnl o^ .divided into........ 

^aliatee of lli^.,.»..a 9 ch. 

4 pisBibcc Qjfshstme jssned is.«.-.«f..........Gills-to the, j amousA nf B e..«....*> 

. •p«,af Bs.,..;....^^,;^.-.^.,;.«.| 
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. OdKT neofitici. ^ ■ _ 

wamoL^-i-ATormuit 

it|hfcitiwIiatorf<difhfMMaiHMai<lirSMtioB6(^ IteeiduhisiM 
JMhTj iMiAer (bidodliig ttep inotte) Mm (iadodiag itep^X mb% diai^ii^,'- 
ilip-dBiii^ler),. liiidMf*i AitiHr. ftther*f mother, moaei*e mollMr. 
modiiitli fltther, loa^ eon, .Mm*i Mm^ Mm*i deoghter, Hm*« ilymtirml 
hmlieiil, deai^tn^e hutend. deaihtar'i Mm. dnifhter*i Mm'e wiftb deq^Me^ 
dmghlar,, dni^der*i d—ighiw** hmibead. fenthiv O^^dodfog itnp tmilhiiiX 
h ee thM r*iirife. detm Oadudini «lap«drte^. iiiter*e hnebead. 

gQHBDULB n TO TBB ACT 

The loq^oitBiit iwofiaidu of peit I and II of Sdkdnle 11 nielhig to 
Bmtterito beqweiMbFMMpectmiiadRepoititobe let oat thetetai heve hoto 
biMly dbeomed b IJ J. (N)CL4. The e bd en b on advlied to nftr to ibtt 
iliidy pqier ead aote the pioiMoo of FM III of the Mdd Sehedob ■ammKM 
Mo^. Fub I sad II mntioaed ihdtohtvB dbet MihjM to tim pfovlifaM ef 
Ihft ni whidh ore at itote: 

0) Cbtoe 1 (to fu u it nielM topaitieabnoftheiigBeliAiwofibAflitoM* 
naiamMdfhedkaieeedihieiibodftirhgdMahvideltemNo. 1 (0 of tl» oftombl 
<|MiriTF|per)aadctaato I4bofttrMto nbtM to prdbriiwiy Mveaees lidr km. 
We.iyofthoebeye mw ti oaed8tedyTyr)ofthk.8diedoliiheUaoteiprty b At 
OMO af »ptw|M0m1«mdmofe then 2 lean ollw At debit which Aamaagiig' 
heo A bi g to oo mmimn e b n d ii e w . 

. (]). FortlwpiHpoiedfAkiABdabetoqrpmwaihallbaJemed to ba a tooder 
who hai entewid bto aaj aheolab oewmditfoiial coatiaBt for the labor poohaMw 
orlbaaT eptmorpaMlMai^oraayjMeL'biTtoha aeqoind hg Aa o migMu y fa 
agBFoAeadHn: (a) AegafchaeeMooif biwtIUijrpaidatAo.dato.aCAa Imae of 
.ifepiocpecAai(h)Aepiiithato«atoybtohapei4toiaHAad .(Mhelhr or fiiiU 
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(4) ffiotkecMe of t GO«puqr hM been ctnyiai on bMimi, or oft 
bmfaMMwhiohhM bemearrMooforlmdiinSfiiuiBoitl yeoiSt the iooo n o l i of 
tlweoovoa]rorbiHiniMha«eoBl]rbeenmodeiipinreipcetof4MHi |iHi, ‘S eoib 
yeifii 2 mdi yem or one nich year, Airt II of the Sehedvle ihtll hone oflM m if 
nfeieiieeto4ilii>iiGiaIyeen. 3 flneadBl yean, 2 finincial yMii or oneflancfad 
year (at the cue may be) were lubetituted for lefereBcei to S fruadal yMit. 

(9)* Where five fiaeodal yean imoiediatdy piceeding the inao of the proqieMiui 
wUekarerefbnedtoinFattnofthiaaehedBleor in thie part eofier a period of 
lea than five yean refbieiieee to the eald S flaaacial yeare in either part ehaO bave 
aOiiH* aa if refeteneei to a number of financial yean the afttogate period eove> 
red by which is not fern than 5 yean immediately pieoedinf the ieeue of the pros* 
pectus were substituted for references to the 3 financial yean aforesaid. 

(Q Any report required by Part II of this Schedule shall either: (a) indicate by 
way of note any arUustment aa regards the figures of any profits or lom or aaseta and 
liabilities dealt with by the report which appean to the persons making the report 
neecasary; or (b) make those adjustments and indicate that adjustments haee bean 


(7) Any report by accountants requited by Part II of these Scfabduka : (a) ■Ifti 
be made by accountants qualified under this Act for appointment as aaditon of a 
conqiany: and (b) shall not be made by uiy accountant who is aa officer or servant 
or a partner or in the employment of an officer or servant, of the company, or of 
theoompaay’sBufasidiaiy or holding company or of a subsidiary of the company’s 
holding company. The eipresaion "officer shall include a proposed director but 
not an auditor. 

MBIDVLB m 

CScction 70) 

A st at em e nt in lien of prospectus is a statement in the form pniecHbfd by 
Sched u le III which is filed with the Registrar of Companies nsderSectim 70 at > 
leBSt 3 days before the first allotment, when no p ro spectus is issued or when it is 
isened but the company has not proceeded to allot any of the shares oflbnd to the 
' ptridie for subscription s.f. ’because the minimum subscription did not nadb.* 

Part I of the Schedule gives the form of Stotement and partkulaii to bo 
thcreta. It is appended below: 

OV ITAlWMENT AND PAKTIOllLABS TO BE CSONTAniBD 
THOllDf 




THE COMPANIES ACT. 19S6 

in lien Of Praapectus delivered for registratiott by dnsart tha t 


to SecdoB TO of the Companies Act, 193d 
rsgiration by the nomhul ihaie capital of the nnmpanj 




w 

. St 


■-■I - if- 








(■) diwcloti Of p w pote d diitcteti. 

(b) woiMuhn dtaoolor or pcopoied 
aMUH^ns diRctor. 

(e) oMHiftr or prapoied flMotfer. 

Aqr p w iii l oa ia tho utklM of Oe 
ofl faa y»orMy ooatmct irmpcelife 
oftho tiM «ka it aaienlond iaiOk tf 
to tbo oppoiDf t of and icaiaaHO* 
tioa p^nddi to tho pmoDt nftmd to 
iB llji fio Iti^ dbOMk 

Vtbt than ctptal of the oonqiaflf It 
dMdid iaio dUhaBBt dmet of ihani, 
tfMiiihtoftottagat nMtiiisi of the 
oaapuqp eoatend tagr, tad iheiiihte 
li mpect of cBpiiel and ditfakodt 
attadhed to, the letcnd denei of thane 
nepectledljr* 

MMber aad eawDot of thant aad 1 . ShemoTRe..lUiy]pald 

ddhcatont efiaad to he ittaed at 2. Shan apoo whkh ]U....par than 
Mtf or puffy paidap othenrin cnditedaapaid. 

Ifaniaeaih. S. MteatanaRa. 


Marttr, dttcrIptleB ipid aawaatofaay 1. Sham of Ra..aad 

thane or ddbaatant whkh aappanea DahwtentofRfc 
haaariiaoiiiladtobesitaBaa optka 
toiahnribo kr, or to aeqataa fkaat 
a ponoa to when dwf have beta 


Moddariat tvhkh toe optloakeair- 



z vm 

X 



to 





tl 

»Mw« to iite the option or the tight 1 Noam and wMrm: 
to option oral ghm or, if glnn to . 

—tofan diafcholdcn w ddwntnre 
]Mldataaaiiieli,theieiefaot ihatea or 
dhbaatam; 

Naaoi^ occnpatioBi and addfoiea of 

' vcndon of property purchaied w 
acquired, or propoaed to be purchaa* 
cd or acquired the company except 
where tto contnet for itt ^rchase 
or acquiaition was entered into b the 
ordiaaiy courw of the huabeia 
tatended to be carried on by the 
company or the amount dT the 
purdiaie monoy ia not material. 

Amount (b cash, aharea or debenturm) 
payable to each separate uendor. 

Amount (if any) paid or payable (in Total pnrchaae price 

cash, shares, debentures) for each Cash . 

such property, specif^bg amount 0^ Shares. 

any) paid or payable for goodwill. Debentures ... 

Goodwill 

Short particulars of every transactioa 
idatbg to each such property whkh ' 
was comideted withb tto two 
preceding years and b which any 
vendor to the company or any penoo’ 
who is, or"was at the time thereof, a 
promoter, director or proposed 
director of the company, had any 
btcrest, direct or indirect. 

Amount (if any) paid or payable as Amount paid 
commission for subicribbg or agree* „ payable 
ing to subscribe or procuring or 
agreeing to procure subKriptions for 
any shares or debentures in the 
company; or Rate per cent 

Jtate of the Commission. 

The number of sha^ if any, which 
fienona have agreed to subscribe for 

if h, is proftosed to acquire any busi* 

V;iisw,^ mnount ns by the .. 

Oh 
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/ .boifeiM ImW been an^Mt of tho 
net pioflts.of the hosiaenilnreject 
of each of the ive yeui hamMUtely 
preeediog tte date of thii «Cateineiit» 
provided that in the case of abibi- 
iWN which has been carried on for 
lees than five yosrt and the accounts 
of whidi have only been made up in 
respect of four years, three years, 
two years or one year, the above 
requirements shall have effect as if 
references to four years, three years, 
two years or one year; as the case 
may be, were substituted for refe¬ 
rences to five years, and in any inch 
case the statement shall say how long 
the business to be reqidred has been 
carried on. 



I- 







Where the financial year with respect to 
whidi the* accounts of the business 
have been made up is g r eate r or less 
than a year references to five years, 
fiinr yean, three years, two years and 
one year in this paragraph shall have 
effect u if references to such number 
of financial yean as in the aggregate, 
cover a period of not leu than five 
years, four yean, three yean, two 
yean or one year, as the case may be, 
were substituted for referenon to 
three years, two years and one year 
respectively. 

Estimated amount of prdiminary ex- Rs. 
penses. 

By whom those expenses have been 
paid or are payable. 

Amount pud or intended to be paid to. Name of promoter: 
aiqr promoter. \\mountRs. 

Consideratioa for the piO'ineat. Consideration; 

Any other benefit given or intended to Name of promoter : 
be given td sny promoter. Nature and value of benefit: 

Conrideration for the benefit. Consideration : 


Pale of, partias to, and feaeral nature 


a ppa inth i g or foMm the 






of d iii e ctoff . 
^«nGlor,orB»B«|cr 

ff****^ COHtrMt 
mi oontnctf oitend 


• MolBtfc* ocdiaaiy cooneof^ 
iMMiBMi hit—****^ to be carried 
oBbythecooveiiyor 00 
late mo w two yean before 
tbe ddheiy of tldi iteteiiient. 
nmeaad place at wUeh (1) the eoa> 
ar copiee tbemf or 2® te 
the caw of a contract not ledooed 
ialo writfaif. a memorandiuii giviiis 
Ml partieiilan thereof and Ob') bi 
Itaaease of a contract wholly partly 


la a t"*f other than BngUeh* a 
aopy of a tiandation thereof in 
BMUh or embodying a tranilaton in 
of the parte in the other 
aa the oaee may be, being a 
tnadatiea certifled in the preaeribed 


a correct translation 


of the anditon 
of the company Of •BJ)^ 

Hull perthmlan nf the wetnin and eiteiit 
of the iataraat of every director, 

I dliectof, or manager in the 
or in the property pm* 
itobeheg air edbythe comp a ny, 
the iaienst of aodi dini^ 
in bilag a partner ina 
latnre and ament of the 

^oragi^ to be peid tohimor 
hgteinalneaahorihares, orother* 
,hpany parson altfaer to 
to qpaiuy 
Ibr 

bp hto or bp the flam la 
the 'pwe tk d or 


diphaalor. 


of the 
j|^|pg na MMiam Of 



«• *aoea*eaoeoee«eeaoaoaaaaaoeieaaenoa>ooooaooaaoadehip^ 

» 1 

>»aMpaoooaaoooo»oBaeab»oawomilaand# oaaobOd^^g 


nonhi 
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(1) iVhcre U ie propowd to noqoiie n buiinm, n nport made hy MpMjNtailiK: ::|j; 

(who dull be iuuned in the Statement) upon: (a) the profits or Ipsam cf 
nessinmpectofeachofS financial years immediately preceding the ddb^iijlf .:^ 
the Statement to the Registru; and'^) the assets and lial^^bf t!fae hnsineur Iw W: - 
the hMt date to adiidi the accounts of the business were made np. ' ; 

( 2 ) (a) Where it is proposed to acquire shares in a body corpotUe 

nason of the acquisition or anything to be done in consequence thereof . W ' 

) ^yy<rioii therewith, will become subsidiary of the company, a rqwrt made % 
■oooununts (who shall be named in the Statement). This report must rdidSe W, 
profits and losses and assets and liabilities of the other My corporate (in ihi^. 
dance with (ja) or (C) below, as the ease may require), llte report should atso' intt^ 
cate how the profits or losses of the other body corporate dealt with by the iqpelt 
waUld have concerned the company: and what allowance would have firilen W biir 
made, in relation to assets and liabilities so dealt with, for holders of other ahmie'. 
if the company had at all material times held the share to be aoqniied. 

(b) JftheOthwBody Corporate has on SiAsUttartes, the afoiesaUli«|ii^ 
^1.-11 so fu as regard profits and losses, deal with profits or losses of bbil^ 
ooipoiulB in rapect of each of the 5 financial years immediatdy preceding (Stf . 
ddlveryofthesUtementtothe Re^rar: and (ii) so ftr as regard asaeU idi' 
IjjUri lM— , deal with the astett and liabilities of the body corporate A at Hie 
date to which the accounts of the body corporate were made up. 

(e) if the Body Corporate has ^rbsldlttries, then the above-mentiOBed ffpoit 
shaO, so fhr as reguds profit or losses; deal separat^y ¥dih ether body ee^psHgl^ . 
pr^ or bisw as provided in para (b) above. And in addition the report tMl 
ddier (D deal u a whole with the Gomlnned profits or losses of its s nb sii lieii m . ^;; 
far as they conoem members of the other body oorporate, or Oi) deH indMtIwdly i 
with the profits or losses of eadisobsidiwy, so Ihr as they coneem meatea of 
othertedy corporate; or tasmdofJiedUnt sspamtely wUh thaoAer body ewpnime Pg ^ 
■rugtf or Ihiawrfienperr shall deal as awhole widt Ae prafita or tomes of Hto 
other body eorporate and, so fwu they codL vn members of the odwr bo^ oasyb .' - •' 
rate; with the emabinedpidha or losses of ito subsidiatiss. Likewisa; ae- aa||inii v. 
assets utoHabaiti^ the report shall deal separatidly with die other boi|y oospanitob. 
assets* a^llibflittos as proidded in para (b) above; in addidoi^ rgport ibig| 

(1} deal as a whoto with the codSbined assets and liabllides of to snbsidlrtlili 
oiiddhoat Ike other be^coipQtntn*s assets and liHdUdes (^daal' 







|lutmorfeMihmMirilhpio«WofliaH4H*|toVttt 1 aal 1| W 

iteSMolt. ThqrmMfoltowi: 

(i) 1lw«9mriM**«Midaf**lMlndeiftv«pdarMddliwdili flut in of MMdalt 

A (M* HA Mb. 2 of the Mid 

CA Ohm 31 of Sehcdole n (the peetUoM wheieof heve heea dieoMeed fa thii 
iMdr leper nderpaiatnphCS) uder Fert III of Sched ul e II) ehaO e|ipip to 
thetatcipntetieaerPeftnof SdiediileinM H eppliH to the iaieipm etl oB of 
Hit nor Schedule IQ. 


(Q lfindwceeeofhnelu«eewhiohheetecaceiriedon(orifiutheoeM of o body 
outponte edikh hM been eenyiof oo hueiuoee) for kee then S yuin» the 

■eeouuti of the bueineee (or body ooqMrete) hive only been nede up in leepeot of 
4enehycen.3Bnehyeere. 2euGhyeen or one ench yunr. then PUit H of thie 
Seheduleehalllievoeffeeteelfrereieneein>4yeen, 3 yenn etc. were — 
for redmnee to S Snendnl yenre. 

(4) Any report requited by Pert II of ihie Sdiedule eheU either<-(n) ^ 

«eyofnote.enyndJnitnientB ae regards the figures of any profits or loceea or 
a«etsandliabUitiesdealt with by the report which appear to the ptw fw i 
the report neoessaiy or (b) nuko those adjustments and that adJnetuiente 

hne been made. 

(Q Any report by aoaonntants required by Part n of this' Sdiednle><(a) shaU be 
made Iqr accountant qualified under this Act for appointment ae of o oom* 

peuy; and (b)shali not be made by any accountant who is an oflicer or servant of 
the oompany or of the company’s subsidiary or boidlng company or of a P"bt i- 
daiqr of dm oompany’a holding company. It may be noted that the term "odker** 
shell Mide proposed director but not an auditor. 


SCHBBCLB IV 
ISceSectioa44(2)(b)] 

This Schedule deals with the form of Statement in lien of proqwetus to be 
“• to the Regietiar of Companies by a private company on hmcnknhtm m 
-^report to be set out therein. — 

FORM OP STATEMENT AND PARTICULARS TO BE 
CONTAINED THEREIN 
THE COMPANIES ACT. 1956 


Phsert dm name ^the Contpany] 

^ ******** ^ w»-4Wtion (2) of Section 44 of the Oemnwrii 



by- 

Jhnne/umihd «f the 




■Ra.' *-.'-. * 




dr 'ib&itt ai|ilbll ni^ - '8faiN!l <f .li^ 
ooodfb lit ndraiuMe p wife i e nw 
diuvt'^' 


"Hie earliMt date OB wUch tlM eempaay 
hat power to redeem theae ibaice'*. 

'Vafliei, addceiMs, deaoriptlou aad 
OGcapationt of 

(a) diicGtor or p i ppmed dlnetofi; 

Qb) oiaiiaging director or prcqxM^ 
managing diiccter; 

(c) manager or peopoaed manager. 

"Any provirioB in the artkln of the 
company, or in any contract itiea- 
peetiee of the time when it wai enter* 
pd into, at to the appointment at 
and remuneration payable to the 
peiBont referred to in (a),(b),(e), 
above" 

"Amount of iharet iuued’* Shaict 

"Amoont of commiision paid or pay* 
able in connection therewith." 

"Amoqnt of diioonnt, ifaqy, allowed 
on the iatoe €t any tharet, or to 
rnndi thereof at hat not been written 
off at the date of the itetement" 

Ublett more than two yearn have 
dapaed tinoe the date on which the. 
company waa entitled to commence 
boafaieaa:— 






"Amonntofpreliminafy eapenaea. Ri. 

Ry whom thoae eapenaea have baen 
paid or are payable. 

"ABKnmt paid or intended to be Nameofpnmoter 

paidtonnypncBoter." AmootRa.. 

**ConaidentioB for the payment.'' Oonaidemtlon. 

"Any other benefit given or intended NnwofpmMter; 

to be given to any promoter.'' ^TtetnreandvalBeofbaBeil: 

* "^"***^^ *"** ip t* for th v ' t*—n* ** Oeneldention s 

iftheehnrecqital of the oonvaay ie 
divided Jam dUhnnt deeeee of 
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_ ai 1. StatofBi. • • f • ^MilC 

jl il Bt afei iM^ wtAla ^ two 2» 
ymn pnoMiiiit the date of tide 
■tatcawBt ee rally or pertljr paid 19 ^ 

edwroiaathaaforenhoratfoad to 


•#«*oo#«OM oeo ooo 


'Op Of 0 ooo 001 


' be ao taoed at the date of ttia 

««CbiBridentioB for the tane of Aoae 
dwaa or debenturea.** 

' *?faaAer, dea^ptioa and aaoaat of 
any diares or debentoiei whkh aiqr 
ponon hu or is entitled to be ^ven 
OK option to subscribe for, or to 
aoiinin from, a person to whom they 
hare been aOot^'with a view to his 
offeriof them for sale.** 

*flBriod during whidi the opthm is 
eaeidsable.** 

*firiee to he paid for shares or ^ben* 
twos sabacribcd for or aequired 
uadartte option. 

*^Cposidfifation for the option or. right 
to option.** 

i** HM aon s to irium the option or the 
right to option was given or, if ^Ton, 
to srisHug aharehoMers or deben* 
tore holders as such, the rdevaat 
shares or ddmotures.** 

"T ir a nw a , a d d r esses , deseriptions and 
oeenpations of vendors of property 

(l)pnrchaacd or....aoqniicd ^ 

jlhn oompony witiiin the two years 
pfoeedingthedateof thia 
or (9 agreed to proposed to be pnr> 
Jftawil or acquired by the oonipaiiy 
aneipt iyheie the contiaot for Its 


1. Shaieo of la...............and 

Oebentnrssofls.. 

2. Until 

3. 

4. Consideration t 

5. Name and addresses: 








niMiof to ciA SBoh fwopMj wUA 
on o o mp klM nfikin tho two pn^ 
csdfaif ytm mod ia wAcfc aiQF 
OMdortotheoonpMqr or any pcv^ 
no who ii, or wti at the time thonoC 
a pnaaoter, dhootoi; or iwopcpad 
di wctiir ol the oeoqpay. had ouf 

nMMK QIIC6K OT IlWlreCu 

" Am oo at (tf aaj) paid or payablaaa paid......w. 

oommiirioafiaraabaeriblogoragfaa- Aihoaot pqettb...w.M. 
iog to aalMotilM or preo Biia g or Rata peroaat......*... 

aphdaitopiooaio ■abacriptioa for < 
aa^ daiaa or, d^iaatiirea ia tiw 
ooagvadnoriatooftha eoauaimioa. 

me aaaibar o# aham^ if aagr, widdi 
panooalamapBadtoaahieiiba for 

ft ftOBUBUttOflo 

If ft k p rapoaad to aoqoiioaaiy-bad- 
aamtimaaMmaliaaoKtUed hjr the 
^penaaa hy whoBi foe aoeoBBta of the 
haabmahavabaea — 
aalpaofoiioffoalwfoitaab laapaot 
of aaak of die Ibb xaan iaBBaafo^ 
pawiiHai the data of tide atalamaat, 
paofMad.that ih the iaaa of a baak 
AM ftNB cmM w nv 

. kaathaaivayiaai^aaidtMaMfoi <; 
araMAhaio oa|r biM mada ap 






ntr, the tfetement ihell say how 
bnifhahniimitobe aoqoiied hu 
been carried on. 

t 

Where, the flnandal year with icqwct to 
which the areonnti of the businen 
have been made op, is greater or less 
than a year, references to live yean, 
tbm years, three yean, two yean 
and one year in this paragraph shall 
have effect as ii' references to such 
number of financial years as. in the 
aggregate, cover a period of not less 
than five yean, four yean, three 
years, two yean, or one year, as the 
case may be, were s jstituted for 
references to three years, two yean 
and one year respectively. 

Oetes of parties to, and general nature 
of- 


(a) contact appointing or fixing the 
remuneration of directon, managing 
director, or manager ; and 

(b) every other material contract 
other than (Q contract entered into 
in the ordinary course of the busi* 
ness intended to be carried on by 
the company or (ii) entered into 
more than two years bdbre the ddi> 
very of this statement. 


Time and place at which (1) the con* 

- ^ tracts or copies thereof: or2(i)in 
the case of a contract not reduced 
into writing, a memorandum giving 
fUl particiilan thereof and (u) in 
the ease of a contract wholly or 
portly in a langugge other than 
Bng^ a copy oftranalation thereof 
In Bttglish or embodylag a transla- 
tim in English of the parti in the 
other laagnage^u the case may be^ 
behsi a Wnn s h i ti on esstiEed In the 
Hi snr lh e E m anner to bn a oomet - C 










FttUptitkntafiiir the ntue and Clint ' 
of the intneil of ewy dkeclor, 
.laanaging direetor, or nmafer* 
la any property purehaaed m 
acquired the oooipany witUn the 
two yean pnceding the date of the 
et a t e BM ut or ptopoied to be pur* 
chaied or acquired by the company 
or. where the intereetof auchadireo* 
tor oonaiata in being a partner 
in a firm* the nature and extent of 
tbe interest of the firm with a atate* 
ment of all suma paid or . agreed to 
be paid to him or to the firm in cash 
or shares, or otherwise, by any pei^ 
son either to induce him to become, 
or to qualify him as a director, or 
otherwise for services rendered or to 
be rendered to the company by him 
or by tbe firm. 

Rates of the dividends (if any) p^ 
by the company in respect of each 
class of shares in the company in 
eadi of the five financial years im¬ 
mediately preceding tbe date of this , 
statement or since the incorporation 
of the company, whichever period is 
Cborter. 

Fsrtknlars of the cases in which no 
dividends have been paid in respect 
of any class of shares in any of these 
yeaii. 



(Signatures of the persons above* . 

named as directon or proposed .. 

to be dlreotors or thmr agents .. 

autlioriaed in writing). 

Date. 

In cates mentioned in Part II of thteSehednle, the statement in Hen of pree* 
peetns must set out the reports spedfied tberein. Thm oases are ineationed here* 

(iy ^ifaainnediABius or debentures oftbeeenvwqr are to benfqiM in the^^hi^ 
oflMhieii; a myoit. TUsiepecthas ^ be tuade by nee e u nt a ni who j-|ladl 
Thisxepoit-ls'to.behpdiiCa) the'jmto or 







ttrt W i —t tp thi! fif ji rr iMPd «Mtt nd 

^Hi0ium m ■! Ihi im rtin tn wtifft rtm imnimti nf tfci ftniilitM wm m0t dl|i 

V wiMed AaiM or dtba at a r w of d» oeip m ir anb to toi '^jifiid 
^ djwcdyortodhwIiytoaayiMMto wtold^a^ tto ini|!^ 

to • body caiponrta wUd419 nawb <d'te MqridtioB OTMqtolili tote 

done to rniupprairr thueof or to e onn ect toa ttetoiHlto w^tedoiae > 
•DtaUaqrortteflaatoaay«arqKMthutote aada by «»ibi «ho 
atoilteiiBaHdtottedtatenatttolwipMtoftlie prate aad JoMa aad 


totoii^itotodtopaiatfaiAs(b)oir(e)temuder iitteoald ite fcMihMY 
tew tte prate or kaaei of die other body oorponta derit iHtb by the 
te^ wooUL to napaet of item.to be aeqalnd, baw eoatomd 
mmbmoftteeoaqNuiy.eiidwhetellowaiice woald have (Utea to be 
nadetafdetlootoaMetiaiidliabilitieiiodeiltwidi for holden of the 

other Item, if the compaoy had at aU material than held the iham to 

beacqaiied. 


|b) VUm^OAtrBo 4 y CorporatthaimmMikil0i» the afoMrald report 
10 Ihraiioiardi prate or kMKs, deal with the prote or kMM of the 
body oofponte to mpeet of eadi of the S fineadal yean haaiedtotely 
- pne^g the ddivery of the Statement. LikewiM^ the report duI 4 eo Ar 
aaTcgardiaueti and liabilities deal with the ante aad MaHHfift gf tte 
body ooiponteu at the last date to whiOb tte accoanls oftte body cor- 
ponte wen made ep. 


^ ITlto Other Bo 4 y Coipenae hat SabsUharla, then the alwiiiiiiMiiiHiiiitiil 
' leport ihali, aofhr aa legaida profit! aad lom dtef ai^l/maufy wUh the 
other ho^ eerparat^e frqfitt or touee, aa provnled by pangiaph (b) 

. teove aad to additioa, the report ahall deal aa a whole with tte cookhtoad' 
prate or loiin of itaaebaidiarieaao far aa they concern marnhw «f 

otter body eorponte aad 10 Ar it ihaU deal with the oonibtoed prate or 

toateofitirabaidiaiiea. SimUariy* 10 te aa lepida ante aad dabllitiaai 
te toPOrtf^ deal aepantalywito the caber body eoiporatO’aaneA aad 
MaMteiatepite^bypan Aad to addUoa. the report 

ahn'^^eWnrdeelaaaediolewiditheooiabiaedenetoaBd of 
terttedteh^Aorwitbont tte other body eerpoiate'M anete aad 
teb i l i ri ja ted jPO deal iadhridiiaUy with tte aaeeta aad H«hah% of cate 
e te a Mite r^ted ahall todieatsaaieiBida tte ante aad HteBMet" of tte 

’^^»odete.paraBaa* t*te**Vi iaaBbiig of 
^. 15 ? •• ti i te 









(I) AddMoTllMcawgiy^fiaf 

pm cf Mwiihwt* or 
SM^t or eontiy oiNda liidia. the 


B tM t h cidc itf - lUfiM g leie^topciftiiijlr! 
tofdiit Sttte.or eqoMqr 


(30 A«eMMiydi a tl n gi l ii Wn g(irh>wwr powtthO between them liaisdfcrailit 
boBMeheieeii^elMeBi other then boon ehene ieeo^ ee or pof^ peid flp 
othecvieo then hi ceah. Aleo thh eomBieiy hee to (vachy hi niveBt ofeodk- 
deai of lhaiM auh peitiooleii ea (aO eawnt of aoiitaloiVtelfoietfieriidlhv 
tiMaeaabarofaheioa into nrhidi it ia dividad, (b) mnhberof diBiiate]|nn, fwii 
AevOoaeaMaeeBMatofthaoQiaqiaiqr to the date of he leat ananil fanaial eNotfiilt' 
(n) amnnef nalltil up oh «adi aheie op to the dete^ of the kat annul gogipil 
BBaaHai,(d)totei amount rf calk reoehred 19 to thad^(e) toUd amooat of cidh 
oavaid on that data^(f) total amonnt of commiaalon paid ^ any) in mpcetefany 
dhanaortMMntareanp to tfaatd^ClO diaeonnt allouud on fanaofehaiaaatn 
dkeanatoraomoclioftihat dhoonat aa hu «oot bau. writmogatthedaieafoi»> 
aaid, total amount of diaeoant aUoowd pfanyjinwyet of any daba n t u a 
abme.dk data of the annaal fanerdmeetiiit with'-rafanau to orhiah the Jaat leiiim 
iaaeJhhBBitlad.C|) total nmnber of ahana ftnlUted up tothe dateoftheeeaapnayk 
hat aamoai faunal maatini, ud (j) tolk amoont. of ataiae fbr orBeh aino 
mmm MtHtmmdittm tiia fate flMaikined io Aft aod of 4010 ouinnla'Jainiid 

and mnudend a a ap e ^ taiy aiam the date nutto^ in (|l)’and;^aaBb«of 


(d) roclMlan oftood aaaonnt of eo^any^a i nde b t e dnem to bo mantfoudin 
(^hboaoiniiq^ofalldiaiim Oodddfaif mcatfkea) mhhh ana raqniiodiobe 
ilfhilifa1 Titrli dm lUilatiar pnder Sactton 12$ of dte Aet; or uMA UNddfaMO 
been nihwhed tn be irf rtihtlTrfl tf tirtmT r; *r“‘ *■ 1*'^ 

(5) A Bat orUah mut oontain wamea, a d d i amaab daadi i ptic u aaid Ocen p atioda 
(tfaiao^ofall peraou i 40 k on the dale of the hut enniial fanenlnaatfniaio 
nmndMiaordebeiitnfahUdon and of paioou ^ have oaaaadtobeaumbmaor 
dabanhmholden on or beftno ttut .dote and h.nee the- date mwtimmd in 
dboMorintheoaaeof 4o int nalom, aiue the hmorpoi a tiu of the ownp a n y. 
**% i f ^ hImmim of 4nmy .or- d ^ mBto ioa- held. ^ eaeh^iaiflia. 

aiia H in t wrmb a w or debe nt owlmidaii k the data mantiehod Jf.Qk dbaaihl^ ' 







ktattatamafBd in ■Iptebetical order, thn an mHtnnaextlicirelonainddBwdM' 
cnt toembie tbe mme of any penon tfamin to be CMily foond. 

With reject to tbe penona etbo are diieetors at tbn date of ooapaaS!*i last 
omaalfMeial n wt»«*i , all such particiUara as are raqnired bgr this Act to be 
contained in the register of directors; and with respect to any person who at the 
date is the nwnager or secretary, all such particulars as an required tqf tills Act to 
be contained in the register of managers and secretaries together with aD such 
particulars with respect to those who bad ceased to hold such ofBce (t.e.( the olBoe 
of director, manager or secretary) on or before the date of the last aonnal general 
meeting and sincc the date mentioned in paragraph (3) (h) or in the case of the 
flift return, since the incorporation of the company. 

PART 11 OF SCHEDULE V cantains the form 
Annnal Return which is given below: Limited 

ANNUAL RETURN - made up to 

the day of..19 Private Limited 

being the date of the last annual general meeting of the company 

1. Address 

(Addreu of the registered office of the company) 


2. Situation of Fotcigu Registers and Debenture>holders : 

(a) Name of every State or Country outside India in vduch foreign r^ter 
it kept. 

(b) Address of place in each such &ate or Country in which a foreign 
register is kqK. 


3. Summary of Share Capital and Ddienture 
(a) Nominal Share CapitaL 
Nominal share capital -•Rs.—di^=;dtd into r 


(insert nusuber and c'ass) Sharer.o'*..each. 

iJhaiCii i>r...cach. 
... Shares cf...each. 

... ... Shares cf...eacb. 


(b) Subs^bed Share Capital and Debentures: 

Number Class 


NhmbarofahareaofcnchclBsa taken iq> to the 
dkto of the last anmAl general laecting (which 
wunber anM agre^ with the total shown in the 
. titi jss hcM ^ asenijhccB on that date). 



aharee 

abaiea 

sheibe 





Inwd la fbli^rpaid 
ii|»^ ft oooddehrtioa ollwr tlMU 
Nomlm of alani of eftdi clan iimed «• paiitb^ 
paidiipfbrftooittidetatkMiotliertiiftncaah i- 
and octeat to wbich eadh nicli share k so 
paid up. 


Nuaiiber of shares Of *ny) of each class istoed 
at a diuoant. 


* 7 , ■■ ■' 1 ■= 

^ , ■ ' . ' rA'kJ.y 

>■-> V'v'Af 

"•■ .■ ; ■■ 

'V.-/‘I •'** 1 V-' 


inued Ba''^d ap.^ilji'^ 
exteat of M ...1 


Issaed as paid-pp 
eiteat of Rs...per 

...Shi^' 
Issued as paid to^ 
extent orRs...per share 
...Sharsi 
Issned as paid up to 
the extent of Rs...per 
...shaito 

sharaa 

dhtnes 




••a 

• •• 


shares 

shares 


Amoaat of discount on the issue of the shares 
which has not been written off at the date of last 
anaual feneml meeting. Rs. 


Amouiit called upon number 
of shares of eaudass. 




\ 


--(RB...per share on... 
•-(Rs...per share on... 
~*(Rs...per share on... 
—^...per share 00 ... 


...shaies 

...shares 

...shares 

...shares 


Total amount of calls received, ladodiaf 
payments on application and aUotmeat 
and any sums received on shares 
forfeited. 


..Rs,. 


Total amount OC any) agreed 1 

to be considmd as paid on j 
number of shaies of eadi V 

class Issaed as ftaffy paid up | 

foraodiisidentionother | 


..■Rst..on 


Total amount (if any) agreed 
to be conddeied as paid on 
auinlrer of shares of each 
data issued as partly paid 

S for aoonsitoation other 
a^pi^ 


.Rs...on 


f 

I - 
i - 
I - 
I - 
I - 

r - 

I - 
< - 
I - 
I — 
t 


•fte 
• «* 


...shares 

...shares 

...shares 

...shares 

...shaiti< 

...shaies 


.sbafes 

.diares 







of dhiM vuiaais to baim 

MianwdgndfHpwllfB^iifleettediteofthe bmd It... 



4 Itelblflantf lodMtdMM 








NDOriwn Dila oflU^itnrfidB of 


(») 




I. If, flilteofOe two immediately iNtoc^giBtomi In*iiTai M u * ^ # 
anad •eneral meUHng widi refereace to wUch tt .was ^bmttted, tiu I 9 II; pad^:! 
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If thaiid»iatamiai|Deadoamajoontaiaodydieliof. ^ pmtkolen da 
topeiiffin ywittig manAwi fht or to 

eompaiad With that data fadbemwalMr of dMmhdd'lqr a amidbar (th 
Ip 08Rlfo. 221 , dated 2tetMaaqr,196t), R 
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FonifB FiflMeiBl lutitutloBi 

Fndfn tbtiMwli -^- 

Totftl 

(b) OorenuneBti/Goveraaieiit Sponiored Finaaeial 
ImtitutioiiB 

(0 Lift Inmnnce Corporation of Indio 
(ii) Unit Trait of Indio 
(ill) Indnitriol Rnonoe Corporation 
^ tadutfiol Developinent Bonk of Indio 
(«) Indwtriol Credit tod Inveitinent Corporation 
oTlndin 

(«0 General Inioranee Corporatioii of Indio 
(viO Notionol Bonks 
(viU) Governinent Cbmpoalei 
(bO Central Government 
(i) State Governments 

Stole Finoadol Corporations —- 


(c^ Bodies Corporate' {not covered under (o) and (b) 
above] 

IMieetors end their rebtives (os defined in 
SoctioB ^ their shoteholdinfi and dinctorsfaips 
(e) Other top SO shoieliolden (other than those 
Baleddh^) 

* 9 ima|eii^ hidiMlai any person who occupies the po^on cS n director by 
iMBil oattedi end any person in aoomdonce with, whose diieetions of 
tlWtiMpd of‘the diicctofs of the company ore nomntomed to act 
*4!ftliMP^iMh|dsa **ftteana>e** and ''surname*' in the cose of a person ns> 
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CoHttntt : 



Dcfinitioii 

EiferaaMHt PMtUmi Uader tha Act 

CLASSOt OP OFPICBRS OP BNPORCBMBNT (SBCTION)) AfNMNTMBNT Attt> 
POWBM OP OFFICERS OP ENFORCEMENT (SBCnON 4) 

ENFORCEMENT AND FUNCTIONS OP DIRECTOR OR OTHER OFFICERS OP ENFOR¬ 
CEMENT. (SBCnON 5) 


lieaacca fv dcalliS ki FonisR ExcluHiga 

AUTHORESEO dealers (SECTION «) 

MONEY CHANGER (SECTION 7 ) 

BcMflctifla Mi Dealiag i■F•nlg■ ffTrtMin 

DBALIMOS IN PORBION ^CHANGE PROHIBITED (XNIVERSION OP (niRREMCOS 
PROHIBITED 

FOREIGN EXCHANGE TO BE SOLD TO AUTHORISED DEALERS (»4LY 
INTERPRETATION CLAUSE 
INTERNAL TRANSACTIONS NOT AFFECTED 
INAFPUCABIUTY OF RESTRICTIONS IN SOME CASES 


(I) RflSTRfCnONSONPAYMENncSECrKWS) 

(III BU)CKBD ACCOUNTS 
(lU) SPECIAL ACCOUNTS 

POWER OP CENTRAL GOVERNMENT TO DIRECT.^YMENT IN FORERm 
CURRENCY IN CERTAIN CASES (SECTION IS) 

duty op PERSONS ENTITLED TO RBCBIVB FOREIGN EXCHANGE. BIC. 
‘ (SECTION 14) 

PAYMBNY FOR EXPORTED GOODS ACTION If) 


1 . BMlniisaOntnilliunnI—RBI PiMfcatkm. 

X PBRAi— RMdy Rataww— A piiUteatiM of Ew imituM of Conpnqp SMNtwiw af India. 


this Study Paper bM been prepend by die Boetd of Stndiei of tbe 
lnititiite«Cberteicd AcoomtaiEiorindn. PenniMkmofdie Coancil 






IteAetbtaMdoBdUfeMBtpriaeipItt. ItspMbofwliatMbe doB^ 
wfeat My M be done. But pfuetKelly, every pioUbitory leetion of the ^betiae 
with the woidi»*eieM with the previotM w «pe^ penuuiion of the Aci^e 
teak" lhae. withoat iisuing onim or tdling the public what to do or not to do^ 
SniemveB^or theCentrel OovemMOt Imucs lioeiioee or permiiwone Mpow 
thoae ft—— to deport flraia tte piovieioni of the Act. Some of theie 
BomlSior Heenceeate ofan^ chaneiec wludi authoriiebauken, traden. 
M^btokanordie neaeralpam totmanct certaia kinds of business; whereas 
othan an of poiticttliu' or epedai oatwc, whieb authorise certain banks or company 
eriadividaalio earry outaoertain tnaaactkm oriaa certaia manner. Theidea 
beUad this method of dtaftimthe Aetis to afford publican opportunity to know 
whn thiy would leqaiie leave to undertidte any kind of foreign exchange business. 


Theppetationof excbangc control ip practice is worthy of note. Much of 
the work is delegated to authorUed deakrt. In certain matters, the Reserve Bank 
is required to be consulted. It is necessary to send returns to the Reserve Bank so 
that it is able to maintain efbctlve contnri. 




Hie various types of transactions involving purchase and sale of foreign 
gn eha nge are—(a) imports and exports of goods, (b) payment of shipping, banking 
iasuraaoe and other services, (c) interest and dividend payments, (dj tourist and other 
overseas travel, (e) capital movements. 


The Foreign Exchange Regulation Act of 1947 was replaced by the new Act 
of 1973 because of the pressure for controifing the leakage of foreign exchange. There 
wu “the need for regulatiMt amongst other matters, the entry of foreign capital in 
the form of Branches and Concerns with substantial non>resident interest in them, 
the empk^ment of foreigners in India etc." as its object. The preamble to the Act 
states the object thereof, which are; (a) conservation of the foreign exchange resour* 
CCS, and (b) ptooct ntilisation thereof in the interests of the economic development 
of the country. The Act does not sim st nttrscting more and more of foreign ex- 
duuM to Indian treasuijr, conaequenily, it is only restrictive and to that extent can¬ 
not be looked upon hs forward locking Act. 


The Foieign Exchange Regnlition Act 1973 came into opemtion from 1st 
Jaanaiy, 1974 through a NotiBcntion issued by the Government of Indin. It extends 
to the whole of fndin. This Act wae also Mde applicable to Sikkim fiom 1-9-1977 
(vide Notification No. F/1/71/EC/7S dated 11*9-197^. 

The Act of 1973 applies to all citixens of India, outside India and to branches' 
■aad igeodei outside India of oompanies or bodice corporate registered or incorpor¬ 
ated in India. This provisiou is desigued to prohibit all transactions in foreign ex¬ 
change by persons who are lesidents of India, whether such transactions Uke place 
during their actual rmidcnta in India or during their visit to foreign lands. If it is 
profeiaed that this pnriiibitioa under the Act does not extend to nets perpetrated 
outside India by resident of India then it would lead to evasion of the Act in 
Isqm scale thereby fractratini he obfoet ^ SkM/ fnaad Jain v. The Oreetor 
Et ^ eomaem, AIR 1962 S. C 1764 0p. n76). 

The control is neraiaed under the Act by: (a) the Central Oovernment thro- 
ighthe Departmeut of Economic AfTsuismthe Ministry of Finance; and (b) the 
leeerve Bank oTthdia through Its EsahaaisGoiitiolDivirion. The Aet empowers 
tta Dirsetorate of Bnibraenwnk to cany out investigMioiis, enquirisi^ ■^ntife# *iionv 
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i 

and proseciitioitt ^br tfansgressioA of the peoviiions of the Aet» ekcepUog Seeii'. 

13, f e (1) (a) and 19 (I) |a> or of any rule, direction or order made thereunder. The 
A4judkation proceedinfs add Appeals Rules, 1974 were framed by the Central Oov> 
emment laying down piocedural requirenents regarding adjtidicatida, proceedings 
under Section Si (which is not inetudM in your syllabus) and appeals to the Appe^e 
Board against the order of an Adjudication offloer. Apart fron diese, Attthodsed 
Dealers and Money-changers have also been charged with the responsibility to easii* 
re the compliance with the provisions of the Act in any transaction condncM by or 
through them. In so far as the matters .regarding imports and exports of goods, 
currencies, gold, securities directly invohring oomplianoe with Customs formalities ate 
concerned the Customs Department has been vested with the responsibility of 
enfereenient in this behalf. 

The Act regulates and controls certain important transactions of which only 
those which are induded in your syllabus are mentioned below: 

1. Dealings in foreign exclj|^^ (Sections 6,7,8,14); 

2. Payments to non-residents, with reference to Blocked and ^^ pff ial 
Accounts and payments for exports from India (Sections 9,10,12,13,16, 
18) i 

3. Imports and Exports of certain currency and bullion (Sections 13,17); 

4* Export, Transfer, Custody, Issue and Acquisition of Securities (Sections 
19,21,22.23): 

5. Holding of Immovable property outside India (Section 2S); 

6. Acquisition and Holding of assets/immovable property by non-resUenta 
(Sections 11 and 31); 

7. Persons residents in India associating themselves Vith or* participating in 
concerns outside India Section 27) ; 

8. Appointment of certain peiaoim and companies as agents or ^ 

management advisers in India (Sections 28,30); 

9. Certain provisions as to companies (Sections 26). 

Dslaltions (Section 2): 

(a) Appettote Board: The Appellate Board has to be constituted under 
Section 32 (i) of the Act, which is outside the syllabus. Nevertheless, the ■♦■■ifft t 
should know about the composition of such board. It shall consist of a 

and such number of other members not exceeding 4; they are to be appointed |w the 
Central Government. The Board shall hear appeals against the orders of Adiudiea* 
ting offloer made nnder Section 31. Such Board shall be styled as “Foreian 
Regulation Appellate Board” (FERAB). 

(b) AiOhortsed Dealer: The phrase means a person for the tbn« biang 
authorised under Section 6 to deal in f or eign ea rhange. - Th e R e s e r v e Dank is —wp«* - 
wmed by Section 6, on an application to be made to h, to authorise any person to 
deal in foreign exchange. This authorisation has to be made in writing a^ may be 
unrestricted or restricted: in other words, the person authorised may be permitted to 
deal in all foreign cunencies or he may be permit^ to deal in spociM foreign 
cnrrencics. Further, such a person may be authorised to do transactions of nD 
deseriptioiisoroBlyipecifiadtranaactioas. Furthermoie^ the authorisation maybe 
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cffeetiw for > ipecified period or irifoio the epe^ My wfr «ifliortotioa 

cea be gmiiied eel^ to inch conditloii* M mey be ^ecaied tnerein. 

(e) Aerer eerttfieatu: It meem a certificate of title to eecantiei^ bjr the 
delivery of which (with or wifoout eadonetaent) the title to the aeoaritm n Urn- 
forable. The hoMein of mcfaweiiritiei get certificate* which show their holdings. 
These can be tranifened by aiesaB of a deed of transfer accompanied by 

the certificates. The Act lays certain restrictions oh iuoe of bearer securities (vide 
SectioB 22 which will be discussed later in the study paper). 

(d) Chr/0ieore tfthk to a steuHty: It means any document used in the 

ordinary course of business as a proof or the poswssion or control of the security 
or auth oriring or purporting to authorise, eidier by an endorsement or by delivery 
to the possessor of the document to transfer or receive the security thereby rcpre> 
seated. 

(e) Coupon : It means a coupon representing dividend or interest on a 
security. This coupon is subjected to ce^'^ipestrictions imposed by Section 19 
(whi^ will be discuss^ later in the study |h^) of the Act. 

(f) Currency: This word has not tjecn actually defined. It only states 
that currency includes: (i) all coins (ii) cuf^ncy notes; (iii) BanlEmoles; (iv) postal 
notes (i.e. bank notes intended to be sent tlmnigh post office and made payable to 
order and thtas they differ from the usual bank notes which are made poyable 
to bearer): (v) postal orders; (vi) money orders; (vii) cheques; (vKi) drafts; 
(x) travellers'cheques: (a) letters of credit; (xi) bills of exchange; and (xH) pro¬ 
missory notes. 

(g) Foreign euneney: It means any currency other than Indian currency. 

(h) Fmeign Exchange : This expremion means foreign currency and 
embraces: (i) all deposits; (ii) credit balances payable in any currency; (iii) any 
dmfta.* (iv) traveller’s cheques; (v) letters of credit; ft (vi) bills of exchange expressed 
or drawn in Indian curreii^ but ^yable in any foreign currency. 

This expression also indndes any instrument payable at the option of the 
dnwee or the holder theipof or any part thereto either in Indian currency or in 
foiuigB currency or partly in one and partly in the other. It may be noted that 
ttcblniirument may be considered as foreign currency only if the currency in 
which it may be paid is left to the option of the drawee or the bolder of the 
instrument or any part thereto; also that if such instrument only viiualiiea the 
payment in Indian currency it will not be regarded as foreign eicbange. 

(i) Foreign security: This expression means any security created or issued 
elsewhere than in India, and any aecurity the principal or interest on which is 

a able in any foreign currency or elsewhere than in India. The tenn *security* is 
Bed in Section 2 (u) which will be discussed later on and includes shares, stocks, 
bonds, debentures, govonment securities, savings certificates, deposits receipts, 
units or sub-units and certificates of title to securities. Consequently, foreign security 
would mean any of the above-mentioned securities created or issued in any foreign 
country and in any security, the principal of or interest on which would be payable 
in ftedgu currency or in foreign country. 

(j) GoU : It I n cl t idra gdd in the fwm of coin, adiether or not legal tender, 
or in the fora ofimllion or ingot, whether refined or not, and jewdl^ or niticln 
mate adidly or nudaly of goM. FOrther, the Biptaoation to tua dram ato 
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TSfSfiTSiM to «• togg» to* 

£3g;£;lto%^»^^b ^ <Sto %;&SirNr«^ 

1/7441.B. didcd 1-M974}. 

(k) Indiancrnwiv: It metos onAcney wfcleh ii expnwed ditwnlB 
IndluraDCM hot does nMinoliideipe^bi^aotw tod tpacul om>«m turn 

iMaed under Section 28A of Aw ReierwB^rftoM Agt, IW. Tlwui^J© *» 

■peeisi IwnlM tod >P^t one *'**P*^** ^ J^|* ^ *3^^ 

theRBIActaremedflcKlly am^ from tho term tmeaaf ami tbqr 

wM be treated M fordga CBtrenqr for tho porpotm or tMi Art. 

fl) /"Art Ckiitortf Wiittfr: It mean the waten exte^ag into aea to a 
distance of 12 nautical mile mcaeure from the appropriate base line on the coast of 
India and includes any bay, gulf, harbour, creek or tidal nver. 

fm) Money exchanger: He is a person for the time b^ authorise imder 
Section ? to deal in foreign currency, ^on? emperothe Rese rve Bank, on 
^p^irttion to be made to it. to authorise that to deal in toreiipi con^ 
s!oh an authorisation has to be made in writing a«^ inay ba unrest^ or 

further such'peison may be anthorised to deal m foreign eurrenqr at a 
^^r plac?onry anduTIrtivitirt nmyjmrestrirted fo ra ^Be^ period^thia 
SlespecifiSl amouSts This authorisation may be sabjected to such oonditionsas 
nay be specified therein. 

M Orerseas market: This phmse, in relation to any goods, means the 
market in the country and outside India and in which such goods are intended to 

be sold. 

fo) OHwer; Thlstorm,inretationtolany seenri^, incliidesaw 

i...~iJLr *o^or transfer the security, or who has the custody thereof or who 
ISiSSrUeier OT his oSli behalf or on behalfof any perso^ dividends or inteiret 
M^ho has any interest therehi, and in a case where any secuntris held 
^ISTtruSordivideSs w interest thereon ire oaid into a M flind: abp “owner** 

wSrSiTOI*n» •"“tod » *• <1S« 

« «?kS» « «>,. tk,ooMMtofMW«»h«peno.,tk.bw«an 

Jhl^f or to control the mvestmentof the trust money. It would thus be 

bto 

and indndes: (0 an absolute owner; (il) limited oumer, (iig be nami aar.iiv^a 
trasteS^Md (V)' a person with limited power to vary the terms of the trust. 

VlSXkStbS^iiS-w^ito,. i|^ 


i. .ick dicMtomcM „ muM bdi- 

K iS!y”^JLk?todl.WI toJtodto iwqg 

for carrying on a business or vocation m India, orXe) for any other purpose in such 




ti would bdictte Ml istenlloD io itty in India fbr nn nHUttla pariod. 
In ^uB" HV* drannslaapM dutt tbeae, te will continue tolwn pinon^iiOt leddeafl 

in Indie for dw pnipoMi of thiit Act. 

2. Aeaia, a dtizen of India, who not baviny itayed in India at any tiiaa 
after 25-3>l947 cornea to India (a) for or on taking op empU^ment in India, or <b> 
for carrying one bosneai or vocation in India, or (c) for auylng with hit or heir 
apoaae (tneh spouie being a peraon reaident in India) or for any other purpoie in 

circumata^i as would indicate hia intention to atay in India for an uncertain 
peiM, would be included hi the term "peraon resident in India**. 

Again, aooording to the Explanation, a eiiizen of India who not having 
stayed in In^ at any due after 25^1947 comes to India (a) for or on taking up 
employment in India, or for carrying on a buaineaa or vocation in India, <c) 
for any other purpose, in such circumstances as would indicate his intention to stay 
in India for an uncertain period, shall be deemed to be noa*reaident in India during 
any perM in which he is outside India. 

3. There may be persons who an not citixens of India but who would be 
included within the term "person resident in India**, for the purposes of this Act. 
Sueh non •citizens are deemed to be persons resident in India when they come and 
atay in India (a) for or on taking up employment in India, or (b) for carrying on a 
buaineas or vocation ia India, or (c) for staying with his or her spouse (such spouse 
Is a person resident in India) or (d) for any other purpose, in such circumstances 
as would indicate his intention to atay in India for an uncertain period. 

Students may also refer to discussion on “residential status'* on pp. I8>20^ 
given in the study paper 

(q) Person resident Mt^de India: He is a person who is not resident io 

India. 

(r) Predous stone i It includes pearls and semi>precioui stones and such other 
stones or eems as the Central Government may for the ^rpoie of this Act, notify io 
this behalf in the Official Gazette. 

(u) "Security’’ means shares, stocks, bonds, debenture stock, Oovemment 
eeeurities as defined in the Public Debt Act, 1944 (18 of 1944), saving certUicates to 
which the Government .Saving Certificates Act, 19S9 (46 of 1959), applies, deposit 
receipts in respect of deposits of seenrities, and units or sub-units of Unit Trusts and 
includes certificates of title to securities, but dees not Indade bills of ezehangc or 
promissory notes other than Government promissory notes. 

(v) "Silver** includes silver bullion or ingot, silver sheet and plates which 
have underpne no process of manufacture subsequent to rolling and uncurrent silver 
coin which is not lecal tender in India or elsewhere and jewellery or articles made ~ 
wholly or mainly of silver. 

(w) ’Transfer”, in relation to any security iucludes transfer by way of loan 
or Konrlty. 

ENiOKCEMENT PROVISIONS UNDER THE ACT 
Oansaarofiken of cMbKeuMot (Ssetien 3) 

This Section lays down that there shall be 5 classes of officers, viz., (a) Direc- 
tom Enforcement; (b) Additional Directors of Enforcemeat; (c) Deputy Directors of 
EnfiMcenMnt; (d) Asdstant Directors of Enforcement; and (ej such other classes of 
omoers of Bnforeement as may be appointed Ibr the purpose of this Act. 



___ -Ao ^:im ^ of.. 

Oinbipieiti of Bofbroenieot let no ty 
CoHaat ficni«j|U* Dcpotineot w FenpooML Tilt) 

—». ^ H — 1 —OrioBiii itoihu-ttd '4i. 




By tUi wotioo. tlw Oentnl OovonoNOt iMAHlbritirfftte.poiiNirto npfiiit 
ndi penou M it thialn fit to be dlBcm of BaftwiiiMir faab turtfiia |l^ wnwii 
miliimtotlie proviiioiis ofow oectloa (1), lii b ie ctk m oinlet toe Ocaln| 
Oovcrnoieat to oiithoriw & Difoclor of Bafocesmeat. (il)-AddilioMt OInolqrdr 
EnforaeoMnt, (iii) Deputy Director of EoforoeoieiitAr (i?) Aaiutiiit Dheetorof 
Eaforceoieat to appoint officenof Bitfarcement below the raOk ofaa AiridMI 
Director of Eafotoemeat It nay be aotod that the Oantral Oovenuneat baa aodio- 
riled the Oireotor of Bnfbrceineat to an>oiat offloen of Bafoneoieot below the latd; 
of Aeastant Director of fiaforeement (vide Notificatioa. No. F l/7J^EC/73-% dated 
Jaauaiy 1st, 1974). 


The officenof Enforcement have to exeidiediB powen and to dioAaiie 
the duties confbrred or imposed on them under tin Act,andthqr niaybe lohjeotto 
such conditions sad limitatloBS, as the Osntral Ooveruaeat may impose upon them 
[subjection (3)]. 

Erfereemiat and flmctleai ef Dtrecter er ether effieere ef Edbeesumat CBscflao S) 

This Section enables the Central Oovemment to authorise (i) any officer of 
customs, (ii) any Centml Bacise officer, (iii) any police officer, (iv) any oflRcer of the" 
Antral Government, and (v) any officer of the State Oovemment to exerciM such 
of the powen and to discharge such of the duties which the Director of Enforcement 
or any other officer of Enforcement can perform as may be specified in the order 
issued by the Central Government. That is to say. Section S authorised the Central 
Government to take aid from vacioos other departments of the Central Government 
as well as the State Governments and to oie the oOcen thereof ia effective 
implementiag the provisions of this Act 


VOREIGN EICHANGB 

The object of the Act k to conserve the foieto eudunge icsoanesofffie 
country and to properly utilise the same. It b intended to ensure that **die ooautry's 
foreign exchange lesoutees are not waited onder any ckeumstuees and are propeny 
udJiiM to advnnoe our nationnl interest" (-vide the Dteeier, EKfarernmet 
OowHHuHt of Mlamdolktro v. Sbnd JDnisr tkotOso (iPTV) 4B Comp. Com. 949 ot 
659. -] B^h these objectives in view, me Act aocordlagly makes elabonte pioddoas 
for the purpose ofregnlming dealings in foreign exdiaoge. 

It b worthwhile to leespHidate the definitions of **fenign eadmuge" mkl 
“foreign currency" discussed eniiier in the study paper. Foceiaa onrrsney means 
foreign currency (i e. currency other than Indian euRtney) and embraces 6 itt^ e.g., 
ill deposits; credit balances payable in any cnireacy; any drafts; tmveHeri* eh^ue; 
letten of credit and bilb of exdiange expressed or drawn in Indba currency but 
payable in any foreign currency. The last item, he. bfib of exdttnge expressed or 
drawn in Indian eurrency but paysbk in any foMia cortency has beea induded 
with a view to set at naught the oontrovemy given rise to by the deebion hi AMd 
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IMktoWr». irfiwffar itpor^>^7 

;^S|S£2Bt/W awH. i^TfceflieU ortbl»caie*wtittB«ir: 

Ontf AtiAd fliikoorwM ^nmtoyed In Ambinn Awajcw 0» Ci wywy ihi 
AmS InSeptombet, 1959 bit tervicei aime to an end andhe nraa fi«nt«o 
MwulMdm cheque in Saudi Ambia. The eecond dim wai dravn 
faUSS wrency on'‘Netherland’e TVadin* S<xiety, Al iChcbar In Jtondl AraMn 
iMMnd'b Ttadist Society. Bombay. The cheque bore the endone- 
2S?^Sr»TSSrf^SI»t<»V 16.504 Jl". !ISf« tSMH 

SchMM^ India and qafoto BadehahA Co. of Bombay, * Co. 

lld toSmiSmSS. Badihah*Co.Benttho cheque l y pod to B aikal Proton 
htomm AI KhdMrin Saudi Arabia. The cheque was intercepted in tranemUiioa 
aeat to the Baforoement Directorate. An enquiry w oommenoed and 

MiTm iCSr «* «. tawl AbW »■*»" .S^,S? J? 

vhv adludication proceedings as contemplated by Sectira 23D tlw Foreign 
Regulation Act. 1947 should not be commenced aMinst him forcontra^ 
SonofthcprovWonsof Section 4(1) of the said Act. Abdul Shakoor admitted 
that he had encashed the said cheque with Dadshah A Co., Bombay, and contended 
tlmt he did not know that the said cheque was foreign exchange and that the Act 
anolied to it. The Directorate of Enforcement, New Delhi, held that Abdul Shakoor 
m anitty for the contravention of Section 4(1) of the 1947 Act and imposed on him 
a nenaitv of Rs. 2,000. Thereupon, Abdul Shakoor challenged the said order by 
fllina a writ petition in the High Court of Bombay. The Chief Justice and Mr. 
Justice Kotval allowing the writ petition and setting aside the order of the Directorate 
of Enforcement held that a cheque or a bill of exchange expressed or drawn in Indian 
eunenev, which is payable in Inditi as well as in foreign currency is not foreign 
within the meaning of the Foreign Exchange Regulation Act, 1947. 

This lacuna hi the previous Act has been corrected by the 1973 Act by 
Including in the definition of foreign currency, bills of exchange expressed or drawn 
in Indian currency but payable in any foreign currency. In other words, the afore> 
said decision of the Bombay High Court is no longer valid. 


Liecnce far deallag in foreign cxdauge 

(a^ Ant^tedirakniSecibHiS) i By sub-section (l)the RcKrve Bank of 
India is empowered to authorise any person to deal in foreign exchan^. 

Sub-sedton (2) ipeaks of the terms of abthoriiation. Authorisation is reqnlied 
to be made in writing and m>y be unrestricted or restricted, i.e., the person auffiorted 
(or the bank authorised) mav be permitted to deal in all fo^gn currencies or may to 
nermitted to deal in specified foreign curmicies. Further, such person (or hank) may 
be anthorised to eiuerinto tramactionsofafl descriptions or Us activities may be 
restricted to epeeified traiwsctioae only. Furthermore, the eathoi^ion may be 
effisBlive for n epedfied period or within the specified amounti. The Reserve Bank 
nev grant the authoriration subject to such conditions as may be stipulated in the 
■ntherisatioa. 

In a way; fteauthorised dealers act as instruments for ensuring compliince 
with the provisions of the Act. By virtue of sub-eection (4) the authorised dealers 
are under an obligation not to engage in foreign exchange whidi is not in conformity 
with the acneral or stodal directions or instructions as may have been issued to the 
Reserve Bank from tipie to lime. 




tSHsatt 


... jMihr mtlw »ww«j «Uoh pmm :mm- ke_ 

withv^hekutodwdtpnudv.iwk M«ia^ 
feiiipniMiM «i,M3r be secemfy to otiiiy the tiKAoriied ^epte tbif^ 
tTMMctieBdbtoiiotliivelveeiiyeootnvetitfoaor etodMl of the pwwiiiio M of 
Aet or of eay mlei, noiifleetioiii^ dkeedoiu or ottkn nude fterenider, tfeodh 
^enoB feAuettofloMOlywMi mdi reqairemeate or does not eetiiliictorily oon^ 
dierewlfh, the anthonied deekr ie nnder enohlifMiM toidhietonawihAiew 
tnuMMCtioo. It if alto eeioinedttpoa the enthoriaed dealer to report tto Bnner to 
dia Rewrve Baakif he hat leaaoo to believe that the petaon he itocnded to deal 
had deitana to oontravene aod evade the proviaionaof Ala Actortheicpdatitaia 
firamed nerenader. 

ByidrtBeofaiib'aeetlon(S)aaanthoriaadon.oaoefraatedi nay be fiHkfd 
by the Rnerve Bank at any tine on the foUowfaig gronada, nanniy: 

(I) if the Reserve Bank h satisfied that the revocation would be in the 
public interest: or 


(2) ifthe authorised dealer has not complied with the eondMona ol dm 
authorisation or hat contravened any of the provisions of this Act or of any fide, 
notification, direction or order made thereunder. But before aa anthortaadoa ean 
be revoked, the Reserve Bank is obliged to afford an opportunity to the authoilaBd 
dealer to make a representation in (he matter. 


(b) Mmuy-ehanger. Section 7 deals with Authorised MOneyChanfen. 
Whereas authorised dealers ate empowered to deal in foreign correaciee wbcmr 
sterling or otherwise, authorised money-changers are only empowered to purdiato 
foreigncutrency of such description as may be empowered Iqr the authorisation in 
writing. No authorised monev-changer is allowed to sell any foreign currency. Ho 
has to surrender foreign exchange after purchase to an atathorised dealer or to the 
Reserve Bank of India. A number of hcrtela, with tourist trade, are now given 
authorisation as monqr-changen and therefore envoweied to accept forrign exchange 
or foreign currency. 


Theprovisionsof Section 7 are exactly the eamoM thoee of Section 6. diicuwed 
above. It would be evident fiom the preceding paragraph tiiat Section 7 h Intended to 
provide facilities of enoaihment offoreifn cutienciee fortonriata. etc. at pinoesof 
tourist interest and other eeatres. For the pnrpoie of Section 7, forrign exehnnga 
denotes foreign curtenciei in the form of notes, coins and travellers'eheques; deribig 
denotes buying of inch foreign currencies aa stated above or selling of foielpi 
currencies in the form of notes and coins. 


Under inh>eectlon (1) the Reserve Bank, on an application to be made to k. 
Is empowered to authorise a peiioato deal in foreign currency as a monev-cjhangMr. 
Under rah-cection (7) cnch an authoriution has to be made in writing and may. Ipe 
restricted or unrestricted. This means that the pnson authorised may be pemdiM 
to deal in nil foreign cuirandes or he'iHgjTbepcirmhieil to deal In sinUfled Attcisn 
currencies. Furthw, such person may be authorised to desUn foreign enmneyat a 
patticulsr place only and bis activities may be ^restricted for' a spmfled period or 
within the cpecifled amounts. This anthorisii.lon can be granfed sabjict to meh 
conditions as may be stipulated in the authorisation. The authorisation iasaed 
the Reierve Bank of India to hotels, Qovemraent shops and other eitahihinnenti to 
net as money-changers usasUy carry oat the following conditions: 



(i) mymttt ia foTOga cuffencki O-e- 

iHII'k Sited Iv *•»*«■•*• 

qyg^vi CTi ^l^aahy himtftthecurtomar. Theltcemee euaet eiahiv JoMiga 

cuTcncy fcvmlien Gvncnqr: ** 

(iO ell fowl** eurrenciei Ihui aoMp^ by the lioeniM wffl be ind by bun 16 
aa author^ dealer in fbrelga eichaage m ladia launediately, 

(ill) the foraiga cnrreacy will be accepted by *e liceaM fron his «ietQ«Mq 
at the auM nte of cxchaage at which the Iweniec ia able toaell them to aa asthoriaed 

dealer iafoNifa cerreney; ^ 

(iv) all auch purchaiea of foreiga curreacy will be at the Uceaaee a owa riBK 

aadresponiibility: 

M a monthly statement of foreign currency thus purchased from customeri 
aad sold to authorised dealers in foreign eschange will be sabautted by the liceaaee 
to the bank: and 

(Vi) a register in the prescribed form will be maintained to record all foreign 
currencies accepted from customers and sold to an authoriaed dealer. 

Subjection (3) provides for revocation of the authorisation of tte ^n^ 
ebanaer on the following grounds, namely—(i) if tto Reserve Bank is aatiafied that the 
Kvo^ion would be in the public interest; or (ii) if the money-changer has not <»ni- 
Dlied with the conditions of the authoriaatioB or has contravwed any of the provinons 
of this Act or of any rule, notification, direction or order made tl^under. Bm before 
an authorisation of the money-changer is revoked, the Reserve Bank sMI afford an 
oDDortunity to the authorised dealer to make a representation in Uus behajr. The 
pt^sions of sub sections (4) and (5) of Section 6 are, imitatis mutaidis, applicable to 
moneyjhangera. 


BestrIctioBS on dealiaga hi fereiga exchaage 

(0 Dtaimga IM foreign exekoHge prohibited : Except with the previous general 
or special permiuion of the Reserve Bank—(0 no person m India and (ii) no person 
resident in India, outeide India shill (a) purchase or otherwise acquire or (b) borrow 
from or (c) sell or otherwise transfer, or lend to or exchange with any person any 
foieian exchange. [SecUon 8(1)]. The expresstons “in India” and person “resident 
in India”, referred to above have been explained in Bhagmmdu Oontka v. UitUm ef 
fA i96l Mad. P- 47. In the above ease, it has been laid down thus: The 
distinction between “in” and “resident in” clearly implies that what ia intended is a 
description of quality, namely, of ‘-ordinarily continuous residence” and a purely 
tempwary stay abroad will not make Semion 9 of the 1947 Act ooncapondmg to 
14 of the 1973 Act) leu applicabte. According to the proviso to sub-eection. 
ft) nothing in this sub-section shall apply to an authorised dealer this sub-section 
doM not alibct purchase or sale of any foreign cnrrenqr effected in India 
any person and moaeychaager. According to the EzplanatieB to sub-section 
f I) a person who deposits foreign exMange with another person shall be deemed to 
land f^ign exchange to such other person. It may be noted that according to the 
albivsaid Explanation, even deposits of foreim exchange or opening of an account in 
formgn exchange by one person with anotner is regarded as lending of foreign ex- 
ehanM to such other penon. This explanation seems to have been added as a result 
of SmtemsCowi deddoninShantl Prasad Jain Director of EaforeemeHt AIR 1962 
SC 7784. luslice Ivar observed thus: “a contingent date is strietly speaking not a date 
at all in its ordinary as well as in its legal sense, a date is a sum of money payable 




'«R«diliii| oldtairtioa. It mty tw jpaytUe fttOmiO. fa fru A m Ir 
k li »di«»Mwr «r k fBiylM «t«fbtt(e^dfto,’k»hniAm 
kftdato^enraii^ButkiBeMMrcMelt ita dita. But a abatiDfeiit data 1ms ad 
^attat s a lst e i M e t aoama it is piqrabfe only aliaa the eealiateBoy lMpMns,aiMi 
csdqvodMsk AM nay or nay aotlMppaB**. It wap suBssqpraky beld ^ tf 0 
osnoalndoalyacoamfeBtfi^totlieaaioBatsstaadiaf fa cs^ to his sioeb|kit 
u a foreign eoontiy and there was no dHfereaoe due to him in ynMiotf/ beenwe a 
ooBtinganqf on which his title to tha snMuats in deposits would a^ was wheOy 
hqroBO his control, Aen there was no leading by those anouats to thewaak by that 
person within the meaning of Section 4 of the 1947 Act (oMresponding to Snaon t 
of Ae 1973 Act). 


The Court Arther observed Aat “the law is well settled that when moneys 
are deposited in a bank, the relationiittp that is constituted between the banker and 
the customer k one of debtor and owditor and not tmitce and beneficiaiy. Tte 
banker is entitled to use moneys wiAout being called npon to soeount for such user, 
his only liability being to retum the amount in accordance wiA the terms agreed 
between him and the customer. And it makes no difference in the jural relationship 
whetherthedepositsweremsdeby the customer himself or by some other penons, 
provided the custonwr accepts them. There might be special arrangements un^r 
which a banker might beconstituted a trustee, but apart ft o.n such an arrangement, 
his position gtsa banker is that of a debtor, and hot trustee**. 


“Therefore, the fact that money has been put in a bank does not necessarily 
import that it is deposited in the ordinary course of banking. We have to examine 
the substance of it to see whether it k in fact or not*’. In the instant cue, “an 
account wu opened in the bank wiA a view to effectuate the arrangement bmween 
the German firm and the appellant. Bhich was that the amonnts were to be repaid 
to the depositors u price of new machines to be supplied by them and the appeuant 
wu not to operate it except for that purpose. The bank was informed of Ais 
arrangement and took the deposits with note of the rights of the parties therein. 
Under the circumstances, the bank hu really only custr^y of the money u if it were 
stake-holder, with a liability to hand it over to the persons who would bimme entitled 
to it under the arrangement. On theu facto, it cannot be uid that there is a deposit 
in a commercial sense of tbe word. It would be more correct to say that badk holds 
the money under a special arrangement which oonstitutu it not a debtor, hut a sort. 
of stake-holder”. 


(9 CoDversloB of cnrrcucks prohibifed [Sab aecAw (2)]: 

Except with the previous general or special permksioa of the Reserve Baidc 
(i) no person, (ii) no auAorked dealer, and (iii) no money-changer shall enter ioto 
any tmniaction which providu for conversion (a) of Indian currency into foreign 
currency, or (b) of foreign currency into Indian currency at rates of exchange oilin 
than (i.e. different form) the ratu for the time being auAorised by the Reserve Bank. 

(3) Foreign exchange to be sold to nathorked dealers only [Snb-scctlen (3)]: 

In a case where any foreign exchange k acquired by any person other than 
an authorised dealer or a money-changer, for any prirticulnr purpose, or in a cam 
where any person has been permitted conditionally to acquire foreign exchange, the 
said person fi) shall not use the foregin exchan^ so acquired for any other purpose, 
or (ii) shall not fail to comply with any condition to which the permission is subject 



fo aied. or (b) that the oonditione of permuiioo oaaaot be oenpued wm, MU the 
foniga oduuiie to en eothorieed dMier or to any mooey'diaiiier. 


(d) Idwtielrteo daaw Pah ee cd eo (4)1: 

^l^ere a penon aotjuiret foreign exchange for tending or bringing into India 
•nygoeda.biit 

(I) tends or brings no tuoh goods, or 

Cd) does not tend or bring goods of a vahie representing the foreign exchange 
acquired, within a reasonable time, or 

(ill) tends or bringis any goods of a kind, quality, or quantity^ different from 
that specified by him at the time of acquisition of the foreign exchange. 

Such person, shali, until the contrary is proved be presumed 

(0 not to have been able to use the foreign exchange for the purpose for 
which he acquired it, or (as the cate may be) 

(!l) to have used the foreign exchange (so acquired) otherwise than for the 
purpose for which it was acquired. 

In other words, the above mentioned provisions clarify that the acquisition 
of any foreign exchange for sending or bringing into India any goods will not be 
deeme d to have bem us^ for the purpose for which it has been so acquired if such 
gooA are not eent or Iwought into India within a reasonable time or if the goods 
aeot or brought into India are of a value, time, quality or quantity different from that 
cpedttsd at the time of acquiring tuch fmeign exchange. 

(9 IWirnal tiwsncflen aeC affected [Sah eecMen (5)] s 

It merely itates that Section 8 does not in any way prohibit penon from 
baying nny fomgn exchange from any post office in the form of postal oiden or 
money orden. 


(8) bappUeahmy of Bartrietions prarided Is Sob-seeHon (1)b aosaecasei: 

These restrictions are inapplicable to (i) maintenance of, nnd opemtions on, . 
nn nceonnt expr e s s ed in fbraign eurrenegr, by finreign citteens in or resident in India 
bat not permanently resident therein. [Notifiention No. FERA 3^4 R.B. dated 
1>1*1974]; and(ii) opening and operation of nn acoonnt in foreign exchange wRh a 
bonk iitnaleontside India by a penon resident in India during his stay out of Indie. 
rThisissnbjeetto condition that the deposit in such account is made oatof->(i) 
forehpi exchange obtained from nn authorised dealer or a money changer, in India, 
ordO'foreign exchange received ontside India by way of scfaolanhip or stipend, 
by way of salary or payment for services not arising from any bnsineu in. or anything 
done while in India. The permission under the above is available to a person only 
if he hu iafbnnedthe Reserve Bank in writing ofAe details of receipt of such 
foreign exdiange. The permierion ceases to be effective as soon as such person 
letuiis to IndiB.1 [Notification No. FERA 4/74-R.B. dated 1>M974]. 




Sotjicet t» ceittio cmiditiMi • pmoii hu^bceopemiittdteieiiiiM 
Jbrriga cxdaaiB— 

te) by way of scholardiip or stipend from a eharitable trust or educatioaat 
triMt or fomidillon or from a ftmigD govemmeitt to enable bha eitto to awteno 
a<iOiirie efitudies or traiainf or both. It has been fHovided that a penes who 
aoqnires foreign eidiange as aforesaid and to adioni or for whose bdadlt fimta 
exdtange has been sanctioned by the Reserve Bank for meeting any part ofm 
eapenses outside India or who has applied or intends toappb.for suchaandion, 
shall make a report to the Rmerve Bank, giving details of the foreign eichange to 
acquired, within 3 months of acquisiUon; 

(b) by way of income on assets held outside India or by way of in h erit a nce , 
settlement or gift; 

(c) from any person not in India, by way of remuneration for services 
whether in or outside India, or any settlement of iawftii obligation: H has been 
provided that a person udio acquires foreign exchange as clause (b) or danse 
<e) shall, if he is an Indian citizen and receives foreign exchange in India, irithin 7 
days ftom its receipt, and in other cases, within 3 months fixmi its reedpt, (XRr it 
or cause it to be offered for sale to the penon, and in the manner laid down in the 
Central Government's Notifleation No. GSR 839 [P/J/^C/73] dat^ June 15, 1977> 
It haa farther been provided that in the case of a person resident outside India, the 
application to offer or cause to be offered fiw sale to an authorised dealer fordgn 
exchange earned by such perarm by way of'remuneration for servicea leodeted 
outside India, shall not arise until tudi penon ceases to be retideat outside ImSa 
and ahall extend only to the amount of auch foreign exchange owned by Mm when 
he ceases to be resident outside India. It has also been provided that when such 
foreign exchange is brought or sent into India, the person bringing in or, as the 
cate may be, receiving it, shall, before the exi^ry of 7 days from il^ date on wMdi 
it it brought or, as the case may be, received, offer it for-sale or cause the same to 
be offered for aale to any authoriwd dMier, and in the manner laid down in tte 
Oentral Goveenment's NotiScaiion No. GSR S39 [F/l/3/Ea73j dated June 15, 1977 
[vide Notification No. FERA 47/77-R.B. dated 24-11-1977.] 

Vith a view to removing the public impression that exchange of foeeilB 
currency into Indian rupees through suthoriied dwert by pertoos normally r esi den t 
in India ia tufaject to nstriclions, the Reserve Bank has dorifled through its Bveaa 
Rdeate No. 1979-8^31 dated Augurt 3, 1979 that" authorised dcaiera in fonrigii 
eichange and moneyndungem are permitted to pnrdwse foreign currency noiea 
even ftw persons normally reaident in India, besidea touriita on temponiy 
to the country. This freedom has been allowed to facilitate exchange into Indian 
rupees of foreign currenqr notes received by such persons from foreign visiting 
tourists in «oaine circumstances. Whilono hindrance tbua exist, in the way of the 
pnUic exetoging foreign currency (leorived in genn^ circuinstancet from over^ 
aeaa tourists) in this manner, it is an offence under Foreigu Exchange Rggnlarion 
Act, if the foreign exchange so acquired is retained by any person or sold or aeaX 
to any person other than an authorised-destk f o r mo ecy Am ger”;- 

AeqidMoH cf fordgn exchange bjt the Cmtnd G a tem m ent (Secfise 14): 13m 
Central Government isempowered by this sectiomto acquire foteifa cxchiaagnhi 
cetttrin cases by ordering tlmgh a nodficstioa er'wilihrwlm that: 

(O every person in, or rerident h, India must sell the foreign exchange to ^ 
iaitnmiMk ortot panon mthocM hgril foctha pB^poae,ata apeefflad;iiig 

I 


u 


which should not be less than the price calculated at the rate of foreign exchange for 
the time being authorised by the Reserve Bank; 

(b) the" above*inentioned peison must transfer to the Reserve Bank of the 
right to receive foreign exchange on payment of specified consideration to be fixed 
by the Central Government having regard to the rate of exchange for the time being 
by the Reserve Bank under Section 8(2) for conversion of such fore^ 
currency into Indian currency. 

According to the first proviso to the section, the Central Government nay 
provide for exemption from the operation of orders issued for acquisition of foreign 
exchange. Acetmingto theseumd proviso to the section, such an order will also 
not apply to any foreign exchange paired ^ a person from an authorised dealer 
or from a money-changer and retain^ by him with the permission of the Reserve 
Bank for any purpose. 

In the matter of surrender of foreign currency balances, in exercise of the 
powers conferred by Section 14, the Central Government issued a notification (vide 
Notification No. F/i/3/EC/77 dated June IS, 1977 published in the Gazette of India, 
vide GSR 839 dated 2-7-1977) by dint of which it directed every person in, or resident 
in, India who owned or held any foreign exchange whether in India or abroad, 
expressed in any currency other than the currency of Nepal or Bhutan, on the date 
of the notification, to offer it for sale to any authorised dealer at the prevailing rate 
ofexchange within one month. In the case of foreign exchange owned or held sub¬ 
sequent to this notification, the offer for sole m required to be made within 3 months 
firoffl the date so owning or holding. The aforesaid Notification exempts ceruin 
persons from its operation. In other words, this order shall not apply to : (a) such 
foreign exchange held by authorised deaLers within the scope of their authority; 

(b) persons authorised ^the Reserve Bank to hold such foreign exchange for 
busioeis or for* purposes within the scope of the nathoriution in their ravour; 

(c) maintenance of, and operation of any account in foreign currency maintained 
outside India by foreign citizens in or resident in, India but uot permanently resident 
therein; (d) any lum held in any account in foreign currency, not being a eum 
expressed in pound sterling and held on or before 8tb July, 1947, if such account is 
maintained in pursuance of the general or special permission of the Reserve Bank; 
(e) foreign exchange acquired or received in purauance of permission granted by the 
Reserve Bank under Section 8 or as the case may be, under Section 9 of the said Act, 
if the person so aoqnirin| or receiving such foreign exchange complies with the 
condittons sidtject to which sneh permission has been granted and (f) holding in 
India of foreign corteacy in the form of travellers’ cheques, currency notes, h«nk 
notes and coins by foreign citizens, in, or resident in, India but not permanently 
mMciit therein. 

In the matter of foreign currency ayM of Indians returning to India "under 
nfcheme operated by the'Reserve Bank since June 8, 1972, the Indians resident 
abroad desiring to return to India for exploring pouibilities of securing suitable 
onuloyinent or setting up smafi-senle indnstrinl units are granted, on the merits of 
endi case, exemption, upto a period of 3 yesis from the date of their return to 
InDun the atatutory exchange. control requirement of surrendering their foreign 
onnency balances wUhhi 30 days of their arrival in the country. Such persons are 
penaiU^oa appliention to retain the fimign currency balances and make use of 
them for a^iroved panoses. Alternatively, they could surrender the foreign currency 
behmees toen auttorised dealer in foreiga exchange with aright to transfer the 
amwiiit of fordgii currency so innen de red in the event of their deciding to go back 



to « foieifB country within 3 years [now within S years jantoMl of 3 vide A^D. ^.A. 
Series)—CiFCOlar No. 15/1979 dated Septenber 26. 1979 of the Reserve 
Penons wishing to avail of these facilities are required todeelaie thek fineiin 
cuirency assets to the Central office tit the Bxebange Control Oqpanment. of the 
Reserve Bank at Bombay in the prescribed form within 30 days [now 3 monAs 
instead of 30 days—vide A.D. (M.A. Series)-Qrealar hlo. 9/79 dated June 13, 
1979 of the Resene Bank] of their arrival in India and to seek the permissio^f 
the Reserve Bank to reutn them or surrender them with right of transfer, n is 
further observed that many Indians sriio return to India from abroad and wish to 
avail of these facilhica do not declare thmr fcHreign currency balances to the Reaerve 
Bank within the prescribed period of 30 days [now 3 months instead of 30 days] from 
their return to India. Apart from the fact that the retention of foraign cunaaqr 
balanecs beyond the period of 30 days (aow 3 months instead of 30 days) without 
Reaerve Bank’s prior apptovgl eonstitntes an' infringeaBeat of tiie pioviaieaaor 
Government of India’s Notification No. F. 1 (67) EQS7 dated September 25. 1938 
and hence an offence punishable under the Act, late dedaratioa of such foreifn 
currency balances may delay the grant of exemption by the Reserve Bank. Penons 
returning to India and holding Imign currency balances and/or other assets who 
wish to avail of the facilities under the scheme are. therefore, ^vised. in their own 
interest, to declare such assets to the Reaerve Bank within 30 days (now 3 months 
instead of 30 days) of their return to India as required". [Press Release No. 139/ 
1976>77 dated February 7, 1977 issued by the Reserve Bank of India.] 

Under Returning Indians’ Foreign Exchange Entitlement scheme, “non* 
resident Indians and persons of Indian origin returning to India on or after 9th 
November. 1973 for permanent settlement will be eligible for foraign 
entitlement for a certain specified personal purpose, to the extent of 23% of the total 
amount of foreign exchange remitted by them to India on transfer of residence, under 
' the new scheme announced by the Reserve Bank. The approved purposes for which 
the exchange can be utilised are visits to foreign countries by the entitlement bolder 
and/or memben of his family for personal reasons and medical treatment, education 
abroad of dependent children and wards, gifts to close relatives residing abroad, 
and import of special appliances for professional use. The foreign exchange release 
will be available for a maximum period of 10 years from the date on wbicli the nmi- 
resldent returns to India. The entiOemeot will be avffilaUe also against the bolaacea 
hdd in non*resident (external) accounts or in foreign currency, (nonresident) 
accounts by the non-resident with banks in India as on the dste of bis arrival in 
India, but not against other remittances made prior to bis return. Persons widiing 
to avail themselves of the facility are required to submit their applications in the 
prescribed form through on authorised dealer in foreign exdiange to the Regional 
Oflkesofthe Exchange Control Department of the Reserve Bank within 3 months 
of their arrival in India. Forms of application will be availaUe within 3 nimitlis 
of their arrival in India. Foims of appKcation will be available with authorised 
dealers. Non-resident Indiarii and penons of Indian origin coming to Indhi to 
explore possibilities of securing employment or setting up small-scale industrial units 
in India, i.e. without a firm intention ui settle pemumently in India, will continue to 
be permitted (under the scheme a n non n i . i by the Re s er v e Dank on June g. 1972) 
to retain their fore^n currency balances abroad for a period of 3 years [now 3 yean 
instead of 3—vide A.D. (M.A. Series)—Circular No. 13/79 dated Septensber 26, 
1979 of the Reserve Bank] or seek the option^ of the repatriation of the entire 
foreign exchange with a right to reermvenion in the event of their leaving India 
witiun 3 years (now 3 years instead of 3). Persons availing of the faciHtiee nndcr .tiie 
leliemciwato be eliffible Car entitlement under the new echemeagainst thofoccign 
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lernudwot raidtaee ia Indlt nd 
yean*'. tVMe Fnn Note dated 

October 23,1977.J 
FAVMINIS 

ThenlevsiitpfO?iikMMintcapectofpayiiientc«diichliave foreign exckaage 
iagriicattona an naiiuy contained In Sections 9,10,12,15,16 and 18. 

(a) on pajmitnu {SeethH 9) : This Section imposes certain 

ntirietions on paynenu to, and received ftom, any person resident outside India. It 
p rnhiWte any monetary transaction between a person lesidem in India and a person 
midcat ontside India unless a general or qpMkipomission has been obtained from 
the Reserve for the purpose. Smon 9 is designed to stop any monetary 
tiaanction between a retident and a non>resident (without the general or qaedal 
pemiiiaion of the Reserve Bank) so as to stop eiport or flight of Indian capital. It is 
obviously desig^ to atop monetary deaUngs between a resident and a ndn*resident 
bat does not apply to transactions between residents of India where no foreign 
eieluge is invQNM (see JbiMMkw M Jf/AW V. hammer Q^oretkm AIR 1904 

Cel. 141). The monetary transactions which are prohibited, as aforesaid, are 
eeotalncd b sulveeclion (1) of section 9. These are as follows: 

(1) Paysasat to aen rc s l i ra t a : A person in India and a person resident in 
India caimot make any payment to or fm the credit of any person resident outside 
India. The eifeet of this eiaose is to iwdhibit payments to persons outside India 
either directly or Indirectly i.e. by maUng actual payment or by crediting their 
aooounls. It applies to i^an currency as well as foreigo current, 

(D lacaigto far and ea behalf ef a usaHtasIdsBC: A person in India and a 
person retideat ia India cannot receive any payment by order or on behalf of any 
penon resident outside India eiccpt through an authorise dealer. For purpoMs of 
this cianae where any such person receives any payment from or on behalf of any 
person resident outside India throng any person (inclading an anthoriBed dealer), 
witbonta corremonding inward remittance from any place outside India, then such 
person shall be deeaa e d to have received soeh payment otherwise than through an 

MitfhflfiHd 



Flmly, by the above danse, the receipt of payments from persons resident 
outside India is petmtaaibie if it is done through an authorised dealer. The Esplana* 
tkm added to the dauae darifles that there ought to be corresponding inward remit- 
taaoe from the plaee outside India; otherwise the transaction win not be protected 
and it will be considered to have taken place‘‘otherwise than through an authorised 
doatof**, even though actually the payment might have been received through an 
■Ut h c ri acd dealer. The Explanation prdiibits any intermed^te transactions and 
■■ pha sl ee i the fact that the transaction shook! be direct and straighlfoirward and 
gheiu molt be direct oorrapondiog inward remittanoA 


OrcailuierlrMiftiitnaii^te receive payment by a unamldeut; A 
fOnam ia India and a person teddenc in India cannot draw, issue or negotiate ani 
UidruxehangeQraproinitoQfy note in fkvour of any penon outside India; bi 
MinHi asinuMiiMia^ agy debt SO that a right whether actual or contingent ' 

flwonr of ^ person outside India. Thus, this ' 


ruagotiatiima 

fhitodiburi 
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wait ^ 1* hnm a pcam apHlil .lliip. 
CoatefWiit^aot pi^pasroMat to a panpa PWiMa Mia h pnUUtadL 
Cfieatwa or twMfer of aay i%]it ia favour <rf'Mick panovii ate frcMbited. 

(4J Pajawat to*W p-iM fccaoi OB t^af BtaiwUtjt 

A person in India and a person leddeat in India cannot make' any paymat 
to any person or to the credit of any penon ky older or on hehaif of aiqr penoa 
resident outside India. It may be noted thM this provision'prohibits attkhig ot any 
payment in a nwnner to ai^ person, at the instance of or on behalf of any penoa 
resident outside India. It is unmaterial whether such payanat is to be la 
India or outside India and in what currency. This clause is dcsipBed to piohBdt 
persons resident outside India from making payments to persons m Iwto thipqgk 
medium of agents and such agents making payments in India on behalf of perspas 
lesidem outside India commit offence under this clause. TUs practice has ,bM 
prevai'ing in India in a very large measure and thereby the countn a deprived m hn 
valuable foreign exchange and this foreign exdiange is finally utilised for —m gg l fflg 
of foreign goods and gold into India. 

The impact of the phrase “by order or on behalf of any person rsaident 
outside India" needs elaboration. If a situation of making payment Im ordw or on 
behalf of any foreigner arises then such payment can only be made with the approval 
of the Reserve Bank. Where a foreigner executes a deed of gift in favour of a 
person lesident in India, it would immediately have the effect of divesting 
of his title and interest in the estate and vesting of the same in the donee who la a 
resident in Iiidia. Now, if the donee calls for payment of rems from teaant lodged 
in that property, he cannot be deemed to be asking for payment on behalf of the 
foreign donee but on his own behalf at the owner of the pto^rty (vide Georg* EMn 
King V. The Rnerve Bank of liuUa, A.I.X. I9f4 Ail. 432 at p, 453). It is worthy of 
note that Section 9 (I) restrictt payments to or receipt from non>resident: bat It 
does in no way prohibit a person who earns foreign money during hit reddcoca In 
a foreign count^ for spending it on his own lelf. The infraction of the Section 
would ariK only if the foreign currency is paid to another person or credited to iba 
account of another person. In other words, he by merely spending gaonny mi 
himself, cannot be uid to have transgressed the provisions of the section (vida 
MS. M. SeedMokamnmdBukhari v. The Dlreetor ef Eiforeemau, New HdW and 
Others, AJJL 1977 Mad. 23 at p. 25). 

(5) Flaeemcnc to the credil of a MMcsIient: A person in India and a 
person recent in India cannot place aiqr sum to the credit of any person resident 
outside India. This clause has been enacted as a necessary corollary to dauae 
(4) above with a view to ensuring strict compliance with the same. Here noqucWon 
ofany actual payment arises. Mere plscemeot of aay sum to the credit of aay 
person resident outside India vrithout the nocemary permission wfll amount to an 
offence. (Attenikm is also invited to Section 73 (1) (e) which is excluded from the 
qrOabui). 

{B) Rrceipt or payment idatlag ro acqaisliiM sf property ontsile laila i 

A person in India and n person resident in India eaiinot make any pay meat 
to or to the credit ofany person or cannot receive any paymeat for «* by cite or 
onbchvifofanypeiionas consideration for or in association ndft—0) the ncalM 
by any person of a payment or the acquisition by any person of ^N^r^ ont^ 
India; (n) the crearion or transfer in favour of aay penoa of a riibt (vrwdier actaal 



n 


SJiSSSftf** lESSSte 7oSta*iSi^ Siw « 

"*Py payment or acquire property outside Indie to jpra^ted 

creation of ri|SnstoteceiwTOnBra»w^ rr receiving of any 

2;;^H with any of the 

above nutters. . . ^ 

(7) Ckealtotertramfeirt*«ri«ldto»«*wP*ri^ 
tisn ef fsepsety ealside India : 

A eefsott in India and a person recent in Ii^ can not to w, tom or 

A . ._ mr anv ■aenritv or aeknoW« 


or contingent) to receive a payment 


SSSSS any eecurity or aclSowlodgement of any debt as consideration for or in 
association with any of the above matters. 

wf^uu^t : Read Section 2 (p) and (q) which have been discussed 
in detay earlier in the study paper. You wiU have recapitulated that according to 
gJSIZ Kp) there are four categories of persons who are persons resident m India, 
^ ni u IndUn citizen who hat been staying in India at any time after the 2Sth 
dav of Mar^ 1947 and has not gone ont of or stays outside India for or on taking 
Sr employment outside IndU, or for carrying on a businms or vocation outside 
India or for any other purpose in such circumstances as would indicate his intention 
to stay outside India for an uncertain period; (2) an Indian citizen who had gone 
oat of or stayed outside India but returns to or stays in India for or on taking up 
an employment in India, or for carrying on a business or vocation in India, or for 
any other purpose in such circumstances as would indicSte his intention to stay in 
Into for an uncertain period; (3) a citizea of India, who not having stayed in India 
at any time after 25-3-1947 comes to India for or on taking up an employment in 
or for carrying on a business or vocation in India, or for staying with bis or 
her spous e, (sudi spouse being a person resident in India), or for any other purpose 
in sndi circumstanees os would indicate his intention to stay in India for an uncertain 
period; (4) n person, not being an Indian citizen who comes to and stays in India 
or on taking up an employment in India, or for carrying on a business or 
vocation in Into, or for staying with his or her spouse (such spouse is a person 
resident in India), or for any other purpose. 


Now a question may reverberate in yonr mind: what is the material 
consideration for determining the residential status of a person 7 It is the possibility 
of hh staying in or outside India for an uncertain penod. You will have noticed 
from abovaOtat tte ddnithm lays down certain drcnmstances of going or staying 
or tetuming to or staying in India whidi would give rise to a presump¬ 
tion—irrebuttaUe in cbametec—as to the possible stay in or outride India for an 
period. Ibe phnse 'Yor any other purpose” mentioned in the preceding 
paragraph calls for on ezplanatloo. 


lUs phrase together with the espressioa “spedfied purposes” only suggests 
that the purpose of coming to or> going outride India is rdevant to the extent of 
■hffnini poirihiltfj bfgtny in or outside India for an uncertain period, the only 
brttitin two phrases mean that in the case of 'Yor any otlm 
fgipogri*igghpdlritoi8lytoritotatortf)r prseomed which to itrdhottibleb while in the 
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cu^or*'iMdflfd]MnpiMM*' wUcliiMdUfl^luiiildlto'befltieiRieila^ 
oiith« fa«w»rilie (uti.iaid draaotttaatiM of eiSb cua. Astiordkgly, «ii bUttHii 
residdfit going abnoid tempocarilly ibr feoioni^dier ti^a eaapkqrUMa of boilMi 
or vocation, ahall aoU conUmie to be a reiideat ia India dating fvm iaatponuy nlbff 
abroad. Likewiie,a person vrtio oomeato India on tempomiy vidta iindlndtaa 
regarded as a resident of India despite inch tenqMrnfy stay in India. ;< A 
bas been made by Section 9 between physical jpiesenoe and raident in&M&bf 
using expressions like “persons in India*^aDd “persona resident in India**, fpibr tlie 
distinction between “in India** and ''resident in India** the atndent Isrmran^lo 
BhagwandasOoenka case dhenased wider the sub'heading (a) “dealings in foreign 
exchange prohibited*' under theaMin heading “restrictions on dealings in foreign 
exchange**. Also see M.S M. Sfti Uehanmad Bukhari v. 7%e Dlrietor ai^arc^ 
ment,Ne» Delhi and Othen A.iJL 1977 Mad. 23atp.2Sl But it may be noted 
that the definition of “persons leddentin Indiay pertains to Indian citizens, 
virtue of the Citizenship Act. 19SS, only an individual is capable of being a citizen 
of India; that is to say only natural persoiv in contradistinction to artificial persons 
can have the status of a citizen in India {vide State Trading Corporation ^ imSiB ■ 
Ltd. V. Commercial Tax Officer^ A.I.R. 1963 S.C. JSll. [Consequently, the residential 
status of companies and other legal persons is determinable only with reference to 
the category of person not being an Indian citizen, who come.s to, or stays in iii d«* 
for any of the 4 specified purposes mentioned in Section 2(p>.' Both naiural person, 
and an artificial person te.g. companies, body of individuals etc.), fall within the 
purview of the term “penon**. Since a Juridiea persona is incapable of marrying, 
the provision relating to residential status bas^ on stay With a spouse dues not 
apply to such person. Vocation also is referable more to an individual than to n 
legal person. Since the provisions in respect of empl^ment and business could be, 
with all appropriateness, apply to legal persons, their residehiial status would be 
determined accoidingly. It does not appear that these provisions can be regarded 
u exhaustive by reason of the fact that the residuary clause includes any other 
purpose. The term “other purposes** is too wide to be enumerated exhaustively. 
But that it is possible to determine the residential status of a legal person under the 
residuary clause cannot be over-ruled. Therefore, the residential status of a company, 
firm, association of individuals and other artificial person is determinable with 
reference to stay in, or visits to India <m account of employment, busineu or for any 
other purpose than stay with a spouse. 

The definition es oonteined in Section 2 (p) being exhaustive, reference to 
general law in orier to determine the residential status of a company, firm or 
association of individuals etc. is nirt permissible. Section 2(p) can be invoked 
for determining the residential status of a person at a given time and as such the 
residential status of a person may differ at different times depending upon 
the facts and circumstances of each case. Therefore, Section 2(p) cannot be said to 
be intended to assist in determining the permanence of the residential status. For 
example, a penon may be resident in India at a given time but he may nokbe a 
permanent resident in India. The issue whether a person resident in India is also a 
permanent resident in India would ■wiunw impnrtwnoe hfcnnM nf the fam Umc tihe 
Reserve Bank has meted out distinct treatment to a person who is not a permanent 
resident in India in certain cases. Tlie Reserve Bank has granted permission for 
maintaining accounts in foreign curr4.xies by foreign citizens not permanently 
residents in India [vide Notifle^on No. FfiRA. 3/74 R.B. dated 1-1«1974]. For the 
porpose of this notification: (a) a peraon of Indian ori^ shall be prasaiaadto be a 
persoB permanent resident in Inm ffhe has come to and stays in ladtt otberwlae 





thta for the peifcnMiie# of bh dotlei mdcr a ««*»« ^ emplojriiient rf* qwilW 
SSitioB OT forMrryiag out MV other tpedac job or ampiment ^ doiaiiea of 
tvhich doei MK extend beyond the period of 3 yeen; (b) o penonehall be deoned to 
be a ocnon of tndfain orifin if he or hii parents or any of ha fraud pamM waa bora 
fa uiidwSd India and the expftMion“nndivided**iihaU have the meafang asii||ned 
to it under Section 2(h) of the atiaenihip Act, 1955; (c) a w/e of an Indian atizen 
or a penon of Indian origin thall be deemed to be a pereon of Indian ongin, even 
though the is a foreign citizen of non*Indian origin [vide Notincation No. FERA.51/ 
29ILB. dated 21*5-1979h the Rceerve Bank hai granted pennisuon for payment out 
of foreign currency aoeonnte by forngn citizen not permanently reiident in India 
vide Notifleation No. FERA. 5/74 R.B. dated 1-1*1974 and the Explanations added 
to the Mid notifleation which are the Mme as the Notification No. FERA. 51/79 R.B. 
dated 21-5-19^ stated above [vide Notification No. FERA. 52/79 R.B. dated 
21-5-l97m: the Reserve Bank has granted permission for acquiring, holding or dis¬ 
posing of any fireign lecuriV by any foreign citizen in or resident in India but no 

permanernly resident therein if^Bueh security is acquired by him as his own property 
or is held by him for or on behalf of any foreign citizen not permanently resident 
therein [vide NotiltotiOn No. FERA 12/74 R.B. dated 1-1-1974 adn also the 
Eaplanaibn to the said notification issued under Notification No. FERA. 53/79 
R.B. dated 2I-S-I979 which is exactly on the same line as stated above]; the Reseruc 
Bank has granted permission for settlement or gift of any property outside India 
by any foreign citizen resident in India fait not permanently resident therein and 
the Exphtnanon to this Notification, issued under Notification No. FERA. 54/79 
R.B. listed 21-5-1979 which is euctly on the same line as mentioned above). 
Whether or not a person who is resident in India under Section-2 (p) is also 
a permanent resident in India is not determinable with refemice to that Section. 
Aooording to the explanation imputed by the Reserve Bank to the expression “person 
permanently resident in India", a person of Indian origin who has come to or stays 
in India otherwise than for the performance of bis duties under a cpptract of emptoy- 
tnent of a specified duration or for carrying out any other specification or assignment 
the'dnration of which does not extend beyond a period of 3 yeers. A penon is 
ptesiuncd tp;haye Indian origin'if he or either of his parents was bora in undivided 
Indii as.defiociMinder Section 2(h) of tneGtizenship Act, 1955. According to that 
Section hindMaed India* means India as defined in the Government of India Act, 
1935 as originally enacted. A wife of an Indian citizen or a person of Indian origin 
is deemed to be of an Indian origin even if she is in fact a foreign citizen of non- 
Indian origin. 


Tbo question as regards “permanent resident in India” ordinarily arises, 
fa the case of foreign citizen who beeomes resident of India u per Section 2(p). but 
wo in the opinion of the Reserve Bank, is required to be given a treatment different 
from the one meted out to a person permanently resident in India. Inasmuch as the 
concept of “permaoent resident” is outside the purview ofSection2(p). there is no 
inconsistency betsreen Section 2(p) and the meaning assigned to the expression 
‘perm peraanently rerident in India” by the Reserve Bank. But before the question 
wMher a foreign citizen is permanently rerident in India arises, be must first be a 
resident in India. 


- . --- — -"—• In t®nns of Section 9(3), any remittance into India from 

aocoM can be made only nrongh an authorised dealer unleH a gennal or special 
pmraion to the contrary is taken from the Reserve Bank. In terms of the piuH 

Bank of India vide their Press 
Rulpase No. 50y|977r1ft dated Sepiei^jer 21,1977, persons, who receive any payment 
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in Indift from • iioii«iwideiit dull eaiaft oomipofidi^ ia»«nl ranlttan** hm 
outside India; otherwise they will not be deemed to have leotived such paymett 
throush an authorised dealer. ‘The Reserve Bank hUt advised the bf nks authorised 
to deal in foreign exchange that, with immedhue elliiot, they ShonM snsmc, befoie 
making remittances in foreign exchange or tianafisn of riipert to non>residettt bank 
accounts, that the counter-part rupee payment Is made by tlw remitter only by debit 
to his account with the remitting bank or by a crossed cheque on his own bank, if the 
remittance/transfer is for a sum equivaient of Rs. 1,000 and above. This restriction 
is applicable irrespective of whether the remilttnees/transfcn are made by. authorised 
dealers under the authority delegated to them by the Reserve Bank or against speeitic ' 
exchange permits (except blanket exchange permits) issued by the Reserve Bank, in the 
case of blanket c.schange permits, however, payments must be received from the per- 
mitholders in the above manner irrespective of the amount involved. Hitherto, the 
restriction on cash payments was applicable to remittances/transfers for values of Rs. 
50.000 and above made against permits issued by the Reserve Bank.” It has ima ' 
held [in the ease of Director, ^foreement Directorate. Government of India and 
Otken V. Saroi Kumar Bhotika (1978) 48 Comp. Cat. 649’m AIR 1978 Cal. dSJ that ' 
the Reserve Bank may levy, while according permission under Section •} of the 1973 
Act [corresponding to Section S of the 1947 Act], such condition as it may deem fit 
and proper to levy. However, such conditions shaH have a rational connection 
withtheunderlyingobjectofthe Act, in the absence of such a rational nexus, such 
conditions would be ultra vires the powers of the Reserve Bank and hence invalid.^ 

Section 9(2) accepts the validity of payments and exempts 3 types of payments 
from the prohibition, imposed by Section 9(1). These exempted types of payments 
are: 

(i) Payments already authorised either with rorcign exchange obtained from 
an authorised dealer or a money-chanpr under Section 8; or 

(ii) Payments made with foreign etmhange retained by a person in pucsuanco 
of an authorisation granted by the Reaei^ Bank; and 

(hi) Making of any payment with foreign exchange received by way of ntaiy 
or payment for services (not arising firom business in or anything done while in Inuia). 

Apart from the aforesaid 3 types of statutory exceptions the Reserve Book 
have made general exemptions under Section 9. Some of which are as under: 

(A) “Payment to. or for the benefit of, an;r person resident outside India, out 
of funds held in an account expressed for foretgn currency and maintained by a 
foreign citizen in or resident in India but not permanentiy resident tb^n IFEra 
N otilicatioa No. 5/74-R.B. dated May 21,19^ ■up»). 

(B) “Payment in rupees by order w on behalf of • penoo lecident ■ 

India out of rupee funds provided by sale of foreign exchange, by such person, to ah 
authorised dealer in India” (FERA. Notification No. 6/74 R.B. dated 1st January 
1974). 

(C) “Any transaction entered into in Indian rupees by or with—(i) Indian, 
Nepabsc or Bhuiani resident in Nepal k Bhutan; (ii) a branch situated in Nepal or 
Bhutan of any business carried on by a company or a corporatioa incorporated or 
established under any law in force in India, N^ or Bhutan; (hi) a branch situated 
in Nepal or Bhutan or any busineei carried on as a partnership firm or otherwire bw 
Indians. Nepalese or Bhutanis” (FERA. Notification No. 7/74/- R.B. datod Im 
January, 1974). 
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(D) Receipt of any payo>Gat by order or on bdialf of a penon mident 

fnda—“(a) made in rupeee during such person’s stay in India out of the 

rupee fi^s provided by sale by sucih person, of foreign exchange to on authorised 

in India; (aa) made in rupees representing income from immoyable property 
hdd in India, by a non*tesidem provided that the rupees ate credited within 2 months 
from the date of receipt of such income to the account of the non>te8ideot with an 
authorised dealer in foreign exchange in India and provided that such pnqierties are 
hdd in with Section 31 of the said Act, where apfdicable; (b>by means of 

postal order issued 1^ a post office outside India or by a postal money order issued 
^ TMch post office; (c) by means of cheques drawn on banks situated outside India 
or bonk drafts or travellers* cheques issued outside India; (d) ^ foreign currency 
notesiecdv^byhim'directly out of India, subject to die condition that any foreign 
eichange received shall, within 7 days of receipit of the same be offered for sale or 
cauaed to be offered for sale in accordance with the Central Oovemment’s Notifi¬ 
cation No. GSR. 89-F. 1/3/EC/73 dated ISth Jane, 1977" (FERA Notification No. 
48/77*R.B. dated 24A November, 1977 as amended up to May 30, 1979). 

(E) "The provision of [sub-section (3) of Section 9] shall not be deemed to 
apply to the sending, or, as the case may be, bringing into India, in accordance with 
the Notification of the Reserve Bank No.FERA.9/74-R.B dat^ 1st Januaiy, 1974, 
—(i) foreign exchange (other than cuirency notes, bank notes and travellers’ 
eh^ue); or (ii) the bank notes or currency notes (expressed in Indian repees), 
rnferred to in that Notification" [vide FERA Notification No.8/74 dated fet January, 
1974]. 

Blocked Aecooula (Sectlou 10): TMs section provides for payment of certain 
sums to a blocked account. According to sub-section (3), "blocked account" means 
ui account opened, whether before or after the commencement of this Act, as a 
blocked account at any office or branch in India of a Bank authorised in this b^alf 
by the Reserve Bank, or an account blocked, whether before or after such commence- 
asMit, by order of the Reserve Bank. 

Uadpr sub-acction (1) the Reserve Bank has the power to grant an exemption 
fhmi the provisions of Section 9 in respect of payment of any sum of money to any 
person resident outside India and the exemption is made subject to the condition that 
the payment is made to a blocked account. If the Reserve Bank so exercises ^ power 
then: (a) the payment shall be made to a blocked account in the name of that 
person in. micu manner as the Reserve Bank may by general or special order 
dire^; (b) the crediting of that sum to that account shall to the extent of the sum 
emditmL bo a good discharge _ to the person making the payment. It may thus be 
noted tut the Reserve Bank is vested with the power to **blodc’’ accounts in India 
of any person resident outside India and to direct that any payment due to such person 
may be made to such blocked account and the payment will be an effective discharge 
for the person making suih payment. It may also be noted that bloded accounts 
can alao be opened in the joint names of a non-resident and a resident in India; but 
in no case it would be opened in the sole name of an Indian resident. 

Under sub-section (2) 8nj> sums standing to the credit of a blocked account 
ahaU not be dmwn on except in accordance with any general or special permission 
wUch may be granted conditioully or otherwise by the Reserve Bank. 

Special Acoeiidi (Sectlu'12): This section authorises the Central Oovem- 
mut to issue directions for making of certain payments into a special account to be 
ainintained for the purpose by the Reserve Bank or by an authorised dealer specialty 
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aitfhoti$ed by die Reserve Bank in tUs behalf and provides that payment litb ip^al. 
accbiint will give effective discharge to the person making the payment, this sedton' 
has been enapted in support of SeetkM 10 whichapodcs of blocked aoeoimia. tlw 
section simiarly spsaks of other special accounts. Swtion 12 .is an enabUng taetkm. 
According to sub-section (1), where payments due to persons -tesidedt in any tarrito^ 
is required to be regulat^, the Gmm Government may. by Notmeatitm in the, 
Oflfcial Gazette, direct that sudi paymenta or any dass of sueh payments sboold be 
made only into a special account to be maintained by'^ Reserve Banker aiiy. 
authorised dealer specially authorised by the Reserve Bank. 

Under subjection (2) such payment into special account will be a good 
discharge to the person making the payment. Accoraing to die proviso to this sab<' 
section, where liability is to make the payment in foreign currency, the extent«' 
discharge will be aaoertained by converting tiie amount paid Into that current at the 
prevailing rate of exchange. 

Sub-section (3) prescribes as to how die funds in the special account dull be 
dealt with. It says: (a) that where any agreement is entered into between, the 
Central Government and the Gavernineot of the territo^ in which the payment is to 
be made, the payment in such territory will be made in the maimer in which dw 
Reserve Bank will interpret the said agreement; (b) that wl^ no such agreo> 
ment is entered into, the sums standing to the credit of any special aocomn will be 
applied for the purpose of paying, whoQy or partly and in auch order of preCstenee 
and at such dnes at the Central Government may direct, debta due from the persona 
resident in the notified territory to persons resident in Indin or in such other territorka 
as the Central Government may by order specify in this bdulf. 

Non-reaUent (ExteraaQ Accooati Rnks. 1970: At present, an Indian who ia 
resident abroad it permitted to open a Non-RtsttUnt (External) Aceount by remktiiig 
funds from abroad through banidiig chaunels. On bis return to India, the acoounc 
has to be oonverted into a resident account. The rupee Buds in the account are not 
allowed to be sent abroad. 

As the balance in the account as on the date of convenhm represents the net 
amount' of foreign exchange brought in by the accountpholder, the Reserve Bude 
permits, depending on the merits of earii case—0) reeonverrion of such baJanee iato 
foreign currency when the account-holder leaves India within five years, or(^ ‘ 
reconversion of the accoont into a Non-Resident (External) Account after the peraon'a 
departure from India within five years provided no local rupee erediti have been 
made into the account in the meantime, or (iii) opening of a fresh Non-naMent 
(External) Account after his departure from India within five yeran upto the valne 
limit of the balance as at the time of initial coversion of the account into a resident 
account. In fact, the reconversion facilities are available up to the amount of bahuieo 
in the Non-Resident (External) Account at the time of the account-holder^ retura to 
India. Applications for availing any of these facilities are requited to be ma^ 
within three months ofthc account holder's te^orn to India through the anthoriied 
dealer in foreign exchange with whom the aoconnt is naintained, to the office of the 
Reserve Bank's Exchange Contol Pepartment under whose jurisdiction the authorised 
dealer's office functions. The ResCmVe Bank will grant premiisioa on the mmita 
of each case. The Reserve Bank oonriders grant of reaioiuible ^exchaiiiB fiscilitiea iu 
deserving cases on compassionate grounds to people who have returned from, 
abroad, due to death of spouse, unsuitability of climate eonditiona, ate., 
even if the period after retura to India has exceeded five yean. Indiini'wlioain 
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•brotd whb any Indian-owned organiiatioii who amiatida tin 
Amuat an act, liowever« df lUe for the aforaakl ftcOities. 
(Vida ffn« Noia dated 1S.9.197S and PreM Note dated 5.10.1979). The Central 
OovemM has made NomRecklent (External) Aceoitnu Ralee. 1970. nnder Section 
27 of dw Act of 1947, for xetalating the opening and maintenance accoimte by 
netamreddent outride IndiL These mke etUl oontinue to be in force. Anv peretm 
lerideat outride India can open a Non-resident (External) Acocont by maiking an 
Bp Hk irtM» n to an aathorised dealer. Even an existing account can be converted into 
a Non-i^ent (External) Account The National Defence Remittance Scheme 
^e^ Account will not however, be so converted. The Rules specify the amounts 
which can be credited to a Non-resideat (paternal) Account. In xttpttX to certain 
■wywiHti specified in rule S, the permission of the Reserve Bank is required to be 
obtained. 


Earlier these accounts could be opened only in rupees. A new scheme 
was, however, introduced subsequently with effect form 1st November, 1975 permit- 
tiitg the authorised dealers to open Non-tesident (External) Accounts in designated 
foreign currencies in the names of persons resident outside India. These accounts 
nre called foreign Currency {Non-Resident) Accounts. 


The foreign currenn accounts are maintained in the currencies in which the 
lemittancee an received and the funds are also repayable to the account-holder, or else- 
whoe under his instructions, in the same currency, without reference to the Reserve 
Bank. The interest is payable on the balance held in the account is entirely free of 
iacome-tax. Exchange risk in respect of both the fbnds remitted to India by account 
hdders and the interest accruing on the ftmds is not borne by the non-resident depo¬ 
sitors. To start with, the accounts are maintamed in the form of fixed deposita for 
periods of 91 davs and above but not exceeding 61 months. The interest payable on 
the balances in these accounts wilt be at such rates as the Reserve Bank may prescribe 
from time to time (vide Press Mote dated It. 10. I97S). The Reserve Bank purchases 
pounds sterling and U. S. doll.irs received by authorised dealers in foreign exchange 
in India'tndcr the scheme of Opening Foreign Currency Non-resident (Extemnl) 
Accounts in India by Indians and aliens of Indian origin rciident abroad. PuTchases 
ate mode for spot delivery at the Branches of the Reserve Bank’s Banking Deport¬ 
ment at Bombay, Calcutta. Madras. New Delhi, Bangalore, Kanpur and Nagpur at 
notional rates as may be prescribed from time to time, (vide Press Note dated 25.10. 
1975). 

Any other rupees account maintained with authorised dealers persons 
snrident outride India ire called OrdlbMvy iVini-ivf/dOTr itecewirs. These aceonnts do 
aot include Blocked Accounts. The Reserve Bank of India hu been iasning directiom 
fkoaitiine in respect to tbe aforesaid three types of non-resident accounts, fibs 
ndders interested in having ftarthcr details in this matter are advised to contact any 
aatlMriecd dealer]- 


Some of the advantagee of opening n Non-ierident (Extemnl) Account (both 
Innpcci and deeiganted fordfa correncies) are, in brief, u under 

J, Any income from interest on moneys standing to the credit of Non- 
.. . rerident (External) Aceonnts is exempted from income-tax under Section 
10 (4 A) of the Income-tax Act, 1961. 

2. Batancen hdd in Non-rerident (ExtemfeD Acoonata are exempt ftt» 
iMdllh tax nnder Secrion C (10 flf the WenIth-tmiAet, 1957.8achWniien 


ir gifted, iie ebb esenpt frooigyUM nader Scctiea S (1) 0ft) of ftd 
Gift Tax Act, 1958. 

3. BeUneea beld in Noaieridant Cftttemal) Aeeesnta elMg wtt tetecol 
tiiereon an pennitted to be npetriat^ oataide India at any time wittont 
prior approval from the Rcaem Bant of India. TUrd ccnmtty tnnaftia 
an, luwever, not permitted in eaae Of Noiwerident (EiternaQ Rupcae 
Accounts held by persona in bilateral group ooontries. 

4. Balances held in NoiMesident (External) Aceoants are permitted to be 
freely invested, irithout the prior approval the Reserve Bank, in 
uiuts of the Unit Trust of India. Natkmal/Platt Saving Certideate and 
Securities of the Centml or any other State Governments. 

5. Certain loan/overdraft faculties to Non-resident (External) Account 
holders in and outside India an given in accordance vrith the directions 
given by the Reserve Bank of India. 

6. Booking of passage can be made Iw Airiine/Shipping companies of 
travel agents without prior approval of the Reserve Bank if the i^age 
fares are paid from out of Nonfcesident (External) Accounts subject to 
certain conditions. 

7. Funds are held in Non-resident (External) Accounts (in rupees and . 
designated currencies) me freely tmnsferable ituer se. 

Pbner of Central CbvarauMnt to dtanet payment in foreign cmvmcy in certahi 
eases (Sectian 15): 

The Central Government, by this section, has assumed power to direct, by 
notifleation in the Official Oaxette, that foreign (non-resident) tourists most make 
certain payments for goods and services in foreign exchange only or in a particular 
type of foreign exchange. A corresponding responsibility has also been placed by 
sub Section (2) on the Indian supplier to accept ^yment in such foreign currency 
only. By virtue of sub-section (3). the Central Government may. if it is of the opinion 
that it u necexsaiy or expedient in the pubUe interest to to do. by notiffcation in the 
OIBeial Gazette, exempt any parson or clam of penona from the operation of su^ a 
notification referred to in aub-aection (1). 

The opening phrase in sub •section (1), ''notwithatanding anything contained 
in the Indian (linage Act, 1906 or in the Reserve Bank of India Act, 1934, or in any 
other law for the time being in force" lignifies that Section 15 overrides anyothet 
law for the time being in force. 

"In this connection, it may be mentioned for information that althongh the 
Government of India have taken powers under Foreign Exchange Regulation Act, 
1973, to direct that, non<teaidents who are on a visb to India may make paymenta on^ 
in specified foreign currency for djaeharging specified liabilities (vide Section IS), they 
have not so far issued a notifleation for the purpose of giving effect to the statutory 
provision. Therefore, hotels an atiU governed by the administrative instructioni 
issued by the Department of Touriam, in terms of whidi they an prohibited from 
accepting payments in rupees simiiis^ their bills from non-resident fonigners and 
Indians during their visits to India except in caae of a few specified' categories of 
persons”. [Vide letter No. CO. ISl/PAC—45-76 dated April 5. 1976, issued by the 
Reserve Bank of India in nply to a qaeryraisedby Madras Chamber of Commene 
,iad Induatiy vite latter No. 1114 dated Maicb 4,1975]. 



of persoMs cfltitled to nceiw foreign exchingo.i etCt (Section) 16: 

Thb wetion casts certain obligations on penoni who have right to receive 

any foreign exchange or have a nght to receive^ front persons outside India, payment 
in rupees. Such persons are requii^ not to do or refiain from doing anything which 
may delay or stop receipt of such foreign exchange or payment, except with the 
general or special permission of the Reserve Bank. In otlwr words, no person who 
has the right to receive any foreign exchange or to receive from a person resident 
outside India a payment in rupees should do or refrain from doing any act wherein 
the lecdpt of such payment may be delayed or may cease to be receivable. 

By sub-section (2), the Reserve Bank is powered to tssut directions for 
securing of such payment to any person and such person may be directed to tab 
such steps as the Reserve Bank may direct. 

The intention behind this section is to impose obligation upon every person 
to see that the foreign exchange earned by him in any manner is receivable in India 
without any delay; and if delay is caused, the Reserve Bank can intervene in the 
matter. This section applies to all exports. 

Payment for exported goods (Section 18) : Since the main source of foreign 
- exchange earnings of India emanates from exports, the Government of India should 
naturally be vigilant to ensure that the foil ioreign exchange value of the goods 
exported is realised in such away that the proceeds become available to the 
Government to meet payments for imports and to strengthen the country’s oif foreign 
exchange reserves. 

With a view to check agiunst invoice manipulation as also to exercise control 
over repatriation of salc^proce^s of exported goods. Section 18 casts certain obli¬ 
gations on an exporter in respect of notified goods. When such a Government 
notification is issued, no one can export any goods unless he fulfils the condition to 
give a declaration in the prescribed form and true in ail material particulars which 
among othen shall disclose: (i) the amount representing the full export value of 
goods; or (ii) the value which the exportm' expects to receive on the sale of goods 
in the overseas market, if the full export value is not ascertainable at the time of 
export. The exporter will also be required to affirm the said declaration by stating 
that the full export value of the goods in ail events will be paid within the prescribed 
period and in the prescribed manner. [Subaection (I) (a)]. 

In the case of declaration of the value which the exporter, having regard to 
the prevailing market conditions expects to receive on the sale of the goods in the 
overseas marM, the Central Government may, by notification, ^teeify goods in 
respect of which the permission of the Reserve Bank will have to be obtained by an 
eqwrter for authorising, permitting or allowing the sale of such goods for a value 
lest than itt declared value. [Subsection (Ofb)]. According to Notification No. 
F. l(67)-EC/73 dated AprB 4, 1975, issued by the Government of India, Ministry of 
Finaace (Department ot EMnomic Affairs), “precious stones and semi-precious 
atooea ot^ than diamonds" have been specified as goods in respect of whidiauch 
a permission of the Reserve Bank would be necessary. 

According to' the second proviso to tob<aection (1) (b)^ in the event of an 
application for permiasion as aforeaaid bang made and no mply thereto being 
reeeived witUn 20 days from the Reamve Bank, the permission will be prmiuned to 



have ben granted* Aoeordiog to the first proviso, prior to the refnsal of the 
penMiskm tv file Reserve Bank, the applicant shall have to be alfbrded a teasbnabte 
opportunity for mdcing a representation In the matter. The Explanation to sub- 
section (1) (b) provides that in the. matter of computation of the afinesaid period of 
20 days, the period taken by the Reserve Bank for affcnding an opportunity to the 
exjpoiter has to be excluded. 

Throng the Notification No. F. l/67/EC/73>2 dated 1st Januaiy, 1974 issued 
by the Oovernment of India, Ministty of Finance (Department of Ecomunio Affair^ 
"the Central Oovernment hereby prohibits the export, fiy parr, of all goods, either 
directly or indirectly to any place outside India, other thiui Nepal and Bhutan, unlem 
the exporter fumbnes to uw prescribed authority a dedaiatioa in the prescribed 
form supported by such evidence as may be pie^bed or so specifled and true in all 
material particulars which, iunong others, sturil indude the amount irprn sfi nfing tho 
full export value of the goods, or If the full value of the goods is not ascertainable 
at the time of export,, the value of which the exporter,' having regard to the prevalent 
market conditions, expects to receive on the sale of the go^s in the overseas 
market, and affirms in the said dedaiation that the full export value of the goods 
(whether ascertainable at the -time of export oi not) has been, or will within the 
prescribed period be, paid in the pieaeribM manner: provided that this prohibition 
shall not appiv--(a) where the postal packet is covered by a certificate issued by an 
authorised dealer that the the export of the parcel does not involve any transactkm 
in foreign exchange ; (b) where the poutal packet is accompanied by a declaration 
by the sender, the contents of the parcel are leas than fifty mpem in value ; that the 
despatch of the parcel does not involve any transaction in foreign exchange ; (c) to 
goods the export of which in the opinion of the Reseive Bank does not involve any 
transaction in foreign exchange and which the Reserve Bank baa, by a special or 
general order, permitted to be exported without ftunishmg a declaration as provirM 
for herein”. 

In the case of export goods otherwlte than by post, the prohibition mentioned 
above does not apply to the following cases [vide Notification No. F. 1/67/1^/73-1 
dated January 1, 1974 issued by the Oovenunent of India, Ministry of Finance 
(Department of Economic Affairs). These cases are as follows: (i) trade samples 
free of payment; (ii) personal effects of travellers, whether accompanied or 
unaccompanied; (iii) ships’ stores, transhipment of cargo and goods shipped 
under the orders of the Central Government or of such officers as may be appointed 
by the Central Government in this behalf or of the military, naval or air force 
authorities in India for military, naval or air force requirements; (iv) goods 
despatched by air freight and accompanied by a dedarathm by the sender that they 
are less than Rs. SWAa value and that their despatch does not involve any transaction 
in foreign exchange: (v) goods despatdid by air freight and covered by a certificate 
issued by an authorised dealer that their export does not involve any transaction ‘ in 
foreign exchange; (vi) goods the ei^rt of which in the opinion of the Reserve Bank 
does not involve any transaction in foreign exchange, and whicb the Reserve Bank has, 
by a general or special order, permitted to be exported without furnishing a declara¬ 
tion as aforesaid. 

The procedural requirek.mts in relation to Section 18 are contained in the 
Foreign Exdiange Regulation Rules, 1974. According to Rule 4, an exporter has to 
an application, in duplicate, in Form C.NJC. specified in the First Schedule, to 
the Rseerve Bank. On receipt of such application, the Reserve Bank shall allot to 
the exporter a code number. Whenever required by an officer of the Customi^the 



k ohUced to Droduce for their inspection the comaraiiieatlMi the Reierve 

SEkJtoSto^ UnderRSe5.*dectai»tiootiaderSectioal«ehtU 

OM o? the torins set out in the Second Schedule tirf *s specified therein 
iio" iJTto the reqSirenients to the case. Declarations shall be executed m sets of 
siicJi nuoiber as conununicated on the relevant form. 


Under Rule 6, in the cue of exports otfurwise than by post, the original of 
the declaration has to be furnished to the Collector and all the copies theiwf shall 
also be submitted to him for his verification and authentication. Those copies shall, 
when letumcd by the Collector of Customs, be si^mitted to the authorities and in 
the manner as specified in the forma In cash of export by post, the aforesaid 
original shall be furnished to the postal authorities and the copies thereof shall be 
submitted to the authorities and in the manner specified in the forms. The docu¬ 
ments pertaining to every export passed by the Customs or the postal authorities 
shall, within 21 days of the export, be submitted to the authorised dealer mentioned 
on the relevant declaration fortp, unless the Reserve Bank authorises otherwise. Under 
Rule 7, the Reserve Bank, the Customs or postal aotborities may call upon the 
exporter such evidence in support of the declaration to show that the exporter is a 
person resident in India, and hu a place of business In India. The Reserve Bank, 
the Collector of Customs or the postal authorities may require any exporter to 
produce in support of the declaration such evidence as may be in his possession or 
power to satisfy them: 


(a) that the destination stated on the declaration it the final place of 
deatination of the goods exported; 

(b) that the value atated in the declaration is 

(i) the full export value of the goods; or 

(ii) where the full export value of the goods is not ascertainable at the 
time of export the value which the exporter, having regard to the 
prevailing market conditions, expects to receive on the sale of the 
gooda in the oveneaa market; 

(c) that the fliU export value of the goods (whether ascertainable at the 

time of expM or not) has been or will within the prescribed period 
be paid in the prescribed manner. 

OBI and EP Fonna shall have to be submitted to the Cuttoms office in tri> 
plicate which will retniu the original and return the other two copies dulv authenti- 
eatedf to the exporter for rabmisiton atong with a copy of invoice to toe Reserve 
Bank through an authorised dealer in foreign exchange through whom the 
payment for the shipinent baa to be received. The authoriaed dealer will duly certify 
thM documents and in turn submit the second copy alcwg with a copy of invoiee 
to the Reserve Bank as soon as the documents are sent for colleen under 
the cover of 'R Supplementary Return*. The third copiy of the deciaratien will 
be retained by the authorised dealer and will be aubmitt ed to the Reserve Bank 
under the cover *R Supplementary Return’ q/Der the redisatton of Mi export 
^roeeerb. The PP form has to be submitted. In the ease af e xport of goods by post, 
m triplicate to the authorised dealer for his counter signatui'e. The authorised dealer 
Stull retain the second and the third copy of the form and xvtuni the original duly 
signed to him to the expOMer. Thereupon, the exporter diall submit the original 
alonawtth packet to be exported by POK to the post officii and within 2 daya 
frogplbe day of potting the packet, the exporter should cnh*mit all other celevani 



toltt for 


t wporttoti»*dtocy ot pirecjonmenei^thriT value dumOft 

ftoit be tMemi^^ the cottoma aiitteritieae^ will that ^\ <m paied 
aiodsieieptliek&voioe«Theextceeopy of the mvoise aebmitted to the ewbotliied 
dulcr Drill have been duly itunped by cuttomt eutboiitlea. 

The parcels of goods should not be consigned by the eaporteis to the over- 
seas buyers. This it because in that eveiUuslity they uroidd nm the ride of losing the 
value of goods except nheie they are covered hy irrevocable letter of credit. ‘&w 
fore, the exptmer should condgn the goods in sudx cates to the cooeemed branch 
or the authorised dealers throu^ whom shipping documeots shall be forwarded for 
collection in order to enable the autiiorised dealer to instruct the overseas branch to 
arrange for the inuei of delivery order in fiivour of bwer on payment or aocebtaiice 
of bill drawn by the sbi|^. Deration in Form VP/COD referred to in the Second 
Schedule to the Forrign exchange Regulation Rules. 1974, has to be submitted I 9 
the exporter to the postal authorities priorto sending g^s hy post on VP/OOD 
basis to foreigen territories ininus Nepal and Bhutan. This form must not be pasted 
on the parcel because it will be forwarded to the nearest post office of Reserve Ba«l r 
by the post office through which the goods have been despatched. 

The full value of goods is r^uired to be paid within 6 months from the 
date of export of the goods. But this prescribed period of 6 months is reduced to 
that for 3 months when the goods are export^ to Pakistan or Afghanistan. The 
Reserve Bank has the discretionary power to extend this period on sufficient and 
rea«onable cause. If the Reserve Bank does not anthorise oUierwiM, the amount re> 
presenting the full value ai goods exported to countries specified in the Third 
&hedule to the Foreign E^xnge Regulation Rules, 1974 has to be paid through 
an authorised dealer and in the manner specified in that schedule. 


The declaration referred to above shall be of triie aad full value of goods 
exported. The particulars required to be given under Section 18 (1) in the declaration 
being not true or correct in all respecis. Section 18 would be immediately attracted 
and It would be construed as violation of tbe Act U. Toth d Soot Fvt. IM. v. Anis- 
taut (Tolleftor of Customs and Other AIR 1979 Cm. 386 ot P. 392], It may be noted 
that aa a result of this present legal position, the previous legal position, under the 
1947 Act and all the judicial pronouncements, including Supreme Court’s thereon 
are no longer valid. 

Sub<section ( 6 ) of Section 18 speaks of tbe Reserve Bank’s power to isnie 
orders where the dedared value of tbe goods does not disclose the rail value of the 
goods. If the RcKrve Bank is of this opinion, it may by order direct die person 
holding the shipping document to retain tbe possession thereofuntil tbe exporter 
makes the requisite arrangement for the reedpt by the Reserve Bank or, aa the caae 
may be, the authorised person of full value of the goods exported. 

Under sab*section (2), it is an oflence to adopt any methods whereby tbe 
paying of the exported goods is mxde othernise than in tbe prescribed mauner, or 
whereby tbe payment of such goods i s d e l a y ed b s y oad th e pr ss crib ed peri o d or to 
cause delay in the sale of goods where their valne could not be aicertsined qt'the 
time of export but where such goodi have been allowed to be exported. The fuoviso 
to this tub-seetkm however eta^es that no proceedings in respect of aira contraven¬ 
tion of this sttb'Sectioo shall IK instituted nnles the prescribed period has expired 
and the payment for the goods representing the Aill export value nas not bm made 
in die prescriped manner and within die pr e scribed period. 
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I?iuch acise, the Reserve Biak ie faithef empowered to issue such diitotiou as it 
may deem expedient fjr scsnringths payment of exported gi^s, inclading ^ibi- 
tion of cjatracts with foreign buyer or other evideuM lu ordw to show^tiut the 
full payment either has been received or will be received within toe prascriM tiiM 
raMction (4) read with eab secHon (7)1. If, pursuant to such diiertions , tlm right 
to receive payment is transferred or assigned to any other in j^rdam with sub- 


Sub-section (8) lays down that where the Reserve Bank has permitted any 
authorised dealer to accept negotiation or collection of any shipping document cove- 
rina exports from his constituent (otner than toe exporter), such authorised dealer 
shall, before accepting such documents for negotiation or collection, require the con¬ 
stituent also to sign such declaration. Upon such constBuent being required 

to sign the declaration, he (ue. such constituent) shall be bound to comply with such 
requisition and thereafter both original declarant and the constituent signing the 
declaration shall each be considered to be toe exporter for toe purpose -of Section 18 
and they shall be governed by all the provisions of Section 18. 


Sub-section (9) authorises the Reserve Bank to issue general or spedal orders 
from time to time to ensure the receipt of the full export value of the goods in proper 
time and without any delay. It. therefore, provides that in order to ensure the receipt 
of fuli export value of the exported goods in time or without any delay, the Reserve 
hu the -power to order, in respect of export of goods to any destination or any 
clan of export transactions or any class of goods or any dass of exporters that the 
exporter shall prior to the export of the goods, comply with any or all the following 
C 0 Mi* *y*"* >s may be specified in the ordm, vis., (a) that any contract or other 
arrangement for the sale of the goods shall be registered in such manner and with 
jii P h authority or organisation or as may be specified in the order; (b) that the 
payment for & goods is covered by irrevocable letter of credit or by such other 
arranvement as may be specified in the'order: (c) that a copy of the declaration [to . 
be fhmished to the prescribed authority under sub-section (1)] shall be submitted to 
authority or organisation as may be specified in the order for certifying that 
toe value of the goods specified in sum detwration represents proper value thereof; 
(d) that any declaration [to be furnished to the prescribed authori^ under sub¬ 
section (1) i shsU be submitted to the Reserve Bank for its apprqml which may, 
ha:^g rqgard to the circumstances, be given or withheld or may bejglven subject to 
endi eonifitions as the Reserve Bsnk may deem fit to impose. As regards this 
appraval, it is flirther stipulated toat no approval shall be withheld by the Reserve 
Hii fffc- uniaM the exporter has been gi^ a reasonable opportunity for making a 
representation in the matter. ' 


Under sub-section (10). the Central Oovemment is empowered to prohibit 
eaportofany go^ or elass of goods (V export ^specified dass of exporters or to 
destination, if it to neceesiry so to pntoibit m view of the prevailing practices 








faf« 9 M(o£iacli |Qodi, 4 reImefgoodf,«r mdi nqmrten or dettioition whtoli 
Iavc or we likely {9 kave the effect of peyment of ftall export value aot being dulp 
leoeived. 

BeefrleUMS an faqpert •>< export of certain cama^ ImBIm ^Section 13): 

Under wb-tection(l), if the Central Oovernment, by notifiektion, dedaree 
that no peteon itoll bring or eend into India any gold or lilver or 'any foreign 
currency or any Indian currency without the general or ipecial permiMion of the 
Reierve Bank, then no person can bring or tend into India such article with*, 
out such permission. It may be noted in this connection that if tbe article referred to 
in sub-section (1) is intended to be taken out of India without being removed from 
the ship or conveyance in which it is being carried, it will nevertheless be deemed 
to be a bringing or as the case may be. sending into India of that article; 

' Sub-section (2) imposes a direct reitriction and states that that person Aall 
not take or send out into India any ^Id, jewellery, precioua stones, Indian eWKney 
or foreign exchange unless permitted by the Reserve Bank generally or specially. 

It may be recapitulated here that the definition of ‘gold* as contnined in 
Section 2(j) as also of silver as contained in Section 2(v) nre inclusive definitions. 

In exercise of the powers conferred under Section 13 fcorrespoodiog to Sec¬ 
tion 8 of the 1947 Act), the Central Government has prohibit^ except, with general 
or special permission of the Reserve Bonk the import and/or export of the following: 

A. Notification No. 12 (20)E-F VII/Sl dated 24th March, 1951 as amended 
up to February 8, 1957 provides that “the Centnl Oovernment h:reby directs 
thatexcept with the general or special permission of the Reserve Bank of India no 
person shall bring or Mnd into India any silver coin whidi is current in Nepal. Thus, 
the import of such coins needs general or spdsial permission of the Reserve Bank. 

B. Similarly, according to Notifitmtion No. 12 (II) F. 1/48 dated August 25 
1948 as amended up to July jl, 1958. the import of the article needs geoeral or 
special permission of the Reserve Bank, rtr., (i) any gold coin, gold bullion, gold 
sheets, gold ingot, whether refined or not; or (ii) any silver sheen or platca which 
have undergone no process of manufacture subs^uent to rolling, or any silver coin 
not current in the country of issue; and j^Ileiy or articles made wholly or mainly 
of gold or of silver. In other words, the import of these articles require general or 
special permission of the Reserve Bank. It may be noted in this connection that 
tbe Central Oovernment. through its Order No. 5/5/78 C.I.F. (1) dated August 17 
1978, has ordered “that the State Bank of India, constituted under the State Bank 
of India Act, lv5S (23 of 1955), may import into India any gold for tbe purposes of 
Gold Jewellery Export Replenishment Scheme, notified by tbe Oovernment of Indim 
in tbe Ministry of Commerce, Civil Supplies and Cooperation and the PubUc Notice 
No. 5$-ITC (PN)/78 dated August 17, 1978”. 

C. Through Notification No. F. I/107/EC/7 3 dated 1st January, 1984^ tbe 
Central Government has directed *thBrBnsfpr wHh i h a nemg al nr sp pe uii 

of the Reserve Bank no person shall bring or send into India from any place outaide 
India—(i) any Indian coins ; (ii) currency notes of the Government of India or the 
Reserve Bank of India notes; (iii>. .ny foreign exchange other than foreign coins”. 

**In puituanoe of sub-section' (2) of Section 13 of the Fonign 
Regnlation Ak, 1973 (46 of 1973), the Reserve Bank heidiy authorises— (|) tSe 



32 


CWrfOmttoller of Import* ft Eiport^ (2) Adft..^ Import* 

ft Exports, (Sy^. CUef Controller of Ii^KKts ft Experts, (4) Oy. Chief OMitrolln 
of ImWs ft Exports (S) Controller of Imports ft Exports to pmnt export Itoence 
under tto sub*section to send out of (ndU (i.e. to export) jewelleiy made out of gold 
in n gfiH««p-e with the Gold Jewdlery Export Replenishaient Scheme, notified by the 
Government of India. Ministry of Commerce, Civil Supplies and Cooperation, 
(vide Order No. E.C.C.P. ft CO 4/104-71 dated 17tb August, 1978). 


Section 17isaaeoabfing secdon which tmpamn the Central Government 
to impose such conditions, as it thinks necessanr or expedient ho the (i) use, or (ii) 
dbposal of, or (iii) dealings in gold and silver, the conditions may be imposed only 
prior to or at the time of import of tbese articles. The conditions can only be imposed 

5 notification in theOfiloialGuette. It is intcresting to note that althou^ for import 
^d. general or special pennisdon itf die Reserve Bank is required, the Reserve 
Bank is not authorised to lay down any condirione upon its use after the import. 
This power is retained by tlw Central Government. 


In terms of Rule 10 of the Foreign Exchange Regulation Rules, 1974, if any 
person desires to have , permission to take or scad out of India any jewellery or 
precious stones or both he shall make an application in that behalf to the Reserve 
Bank or to a person authori.tcd by it under Section 13(2) of the Act in Form ‘J’-l* as 
the case may be as specified in the Fonrth Schedule. 


It will be noticed from the Fourth Schedule that application in Form ‘J* baa 
to contain the description of the article, present market value thereof, the way in 
whidi and the date on which and the place wnere it was required. From the notes 
in Form 'J' it would be apparent that the application may be accoppanied by u 
certificate from an established jeweUer in support of the weight and the present market 
value of the artiela of jewellery and precious stones listed in this application. The 
article will, however, be valued independently by the jewdleiy npprniser of Customs. 
Further, the permit, when issued by the Reserve Bank, has to he produced to the 
jewellery appraiser of Customs in the Customs House at the port of embarkation (or 
nt any other centre whera there are arrangements for valuation of jewellery), along 
with the articles of jewellery and precious stones mentioned in the permit, fbrveri- 
flestiou of their valuation and issue of the necessary Customs Export Certificate 
Form *J' neecnitatos the giving of the description of tho jewellery or precious stones, 
percentage of gold used, country from which the gold was originally imported for 
making them jewellery and its present mmket value. 

The Reserve Bank has actually accorded permission for import of or, as the 
case may be export of the following currency bullion etc., namely— 

I. Import of (silver coins current in Nepal) Nepalese Rs. 20 at any one time, 
[vide Notification No. FERA. 123/54-RJB. datra 4u January, 1954 «a amended 
up to 10th May, 1957.] 

II. Under Notification No. FERA. 208/62-R.B. dated 8th November, 
1N2, **the hriaging or sending of any the folloiring articles, namely— 

(s) any gold coin, gold bullion, sheets or gold ingot, whether refined or 

ad, or 

<b) any silver bullhm, any liivnr sheeto or pistes which have undogone no 
pneeiB of msauftMtoie .subseqneiit to rolling or any sUver coin not camnt in the 
coontqtof issiie, or ^ 



ss 

<e) aiv fewdkiy or utfdMiuule wittily or iBiioIjr ef'i^ 

into My port or place in bdio wlMotodi tnkle iiOB Aro^ tmril to • 
plaee whidiii outiide the terrioMy of India: provided 4i|d enAnrUdele not MWPMi 
Rom Ae iltip or conveyance in which U ie halhi carried eioept for the pmpneof 
tranahipnent: provided farther that it it dbcilaiedw the vanimtibrtnunka flap 
bottom carfo or transhipment cat|o*'. The hapUeadon of these two provisae iilMI 
the exemption is subject to the ooMitioas comprised therdn. 

III. Import '*of Spinnetettee made omiabF ofgoldhysea orhy airhin 

India, provided that an imp^ Hoeace has been obtahied 1^ the lmporter ftom 
Import Trade ContrcdUng Aulhority coneemed**. (NotiScation No. FEIUL 233^ 
R.B. dated 4th July, 1911) ^ % t 

IV. The export **af Indian earrenqr in the fbrtn of Gandhi Coin of 
denomination of Rs. 10. Re l, SO poise, and 20 paiae: Provided that Ae nnmbm of 
coins of each denomination sent or tatoi out Of IiuUa at any one time does not 
exceed five: Provided also that not more than two ont of the five coins referr^ to in 
the first proviso shall be ‘proof coins*: Provided fhrther that where the coins are behiM 
sent out of India, Ac petson sending ont finishes to Ae authority specifbd in tra 
behalf by Ae Reserve Bank, a declaration in writing that Ae numom and kind of 
coins sent out are in confoimty with the requirements of Ais notification. Explana. 
tiom for the purpose of Ais notifiotdon—(u ‘Gandhi coin* means oMiabeariiM 
the efflgy ot Mahatma Gandhi, and (b)“pmf ooin.** means a coin issued by the Mm 
as a “proof onn.“ (Notification No. FERA. 247/69*R.B. dated lAh December, 
1969.) This exemption is also subject A Ae conditions mentioned in Ae provisos. 

V. The import of penonal jewdleiy by a traveller “made wholly or mainly 
of gold or of silver, wUeh is worn on his person or which forms part of his effects 
or personal baggage, provided that the value of snch jewellery does not exceed the 
Hiiiits,ifaay)appliGa6le A suA person specified A the rules made by the Central 
Goverament under Section 79 of the Customs Act, 1962, for import free of customs 
duty or the value of which, being in excess the above mid limits, is passed by the 
Custonu Authorities on payment of customs duty prescribed by law”. [Notificatkni 
No. FBRA. 2SS/72-R. B. dated 7th Juae, 1972.] 

VI Import of foreign exchange and Indian currency. Thraugh its Noti» 
fleation No. FERA. 9/74-R.B. dated lit January, 1974, the Reserve Bank has pernut* 
ted any person— 

“(1' A send inA India—(a) Special Bank Notes issued by the Reserve Bank 
under SeAon 2*(A of Reserve Baiuc of India Act, 1934(2 of 1934), and referred A A 
RegolatAn 4 of the Reserve Bank of India (Special Bank Notes and One Riipea 
Notes,) Regulations, 19S9 as Special HaJ notes, without limit ftom Saudi Anhiie 
(b) foreign exchange oAer than current notes, bank notes and travellers* phrqna; 

(ii) A bring AA India-(a) from Nepal, current notes of tbe 0«ma» 

ment of India and Reserve Bank notes of ‘Ashoka Pillar* design (other than naim 
of denomination of Rs. 100 or higher and Special Bank Notes and Spedd Ottt 
Rupee Notes issued under Section 2SA of the Reserve Bank of India Act, 1934 (2 of 
1934) np A an amount not exceeding Rs. ISf- A all per peiaon at any one time; M 
from Burma, currency notes of Ae Government of India and Rese^ Bank of IndA > 
notes of‘Ashoka'Pillar* design (other than notes of denomAation of Ra. 100 or 
higher sod Special Bank Notes and Special One Rupee Notes issued umler SectAn 
2SA of the Reserve Bank of IndA Act, 1934 (2 of 1934) np to an amoant not exceed* 
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lMKi.50^taanp«rpenMintlweattoradtt1UMdRi. 2S/-iBallper penon hi 
Secaie^penom whohBveonmplcted llyoinofagebut hive not yet completed 
ItyesnarueiPraridedtliitthaunoaiitioimlhttobebnNightinto Indithu been 
Mtenedby tbeeoneerned Mthoritjr hi Burmi on the pinport reiitini to the 
penon eeddni to bring in die Miiic;(c)fkoin iny pliee in Sindi Anbii. Special 
ftnkNoieMneiendini|inor«hichli permitted under iab*etause (a)of cianae (i) 
above withwt Umit; 

(iii) to bring into India from any place ontiide India withoot any limit foreign 
(ether than onimued notae); Provided that the permiaeion contained in thh 
notifieation to bring fbreign eaduate into India eball be available to any lucb 
penon only if he makes, on anival in India, a declaration to the customs authorities 
(iACnrcencyDeelaratiiraPorm«*CIM^)faistt6hformas maybe specified by the 
laserve Bank in this behalf, of die pattienlan of all such foreign exoiange braught 
in by him: Provided fruther that it shall n<h be necesury to make such declaration 
vrhm the aggregate value of the foreign exchange brougitt in by the said person in 
the form of carrenw notes, bank notes or travellers’cheques at any one time does 
not exceed US f 1000 (One thonsand dollan) or their equivalent". 

VIL Export of fbreign eichanga and Indian cnrreney. Through Notification 
No. FBRA.10/74. dated 1st January, 1974, "the Reserve Bank is pleased: 

(I) to permit any penon to take or send out of India to Nepal cinren^ 
aotasofOovemmentof India, Reserve Bank of India notes(eieliiding in either case 
notes ofthe denominations ofRs.100 or hitter) and Indian coin or other notes or 
eoin whidi are the currency of Nepal; 

S to permit currency in the safes of vessels or aircraft which has been 
to India or which has bcea taken on board a vessel or an aircraft with the 
pansfasion of the Reserve Bank to be taken out of India; 

a to permit a dock passenger to Burma. Malaya, Singapore, a Perrian Gulf 
t Africa, or a passengar to Cwlon or Pakistan, to take with him Indian 
cufiency in the form ef ciiwcy notes m the Government of India or Reserve Bank 
of India notee or Indiaa coin or fbreign currency in the form of current notes and 
eoins obtained from an anthorhad dealer or money«haager or partly in such Indian 
cnnenqy and partly in aneh fenimi asdinnge, not exceeding in nil Rs. 30/- in value 
at any one time, prodded that the amount of Indian currency does not exceed 

(3A) to pennit a passenger to Banglndeab, to take with him Indian currency 
in the form (^eurrency notes of the Government of India or Reserve Bank of India 
iMles or Indian coins or foreign conency, in the form of currency notes and doins 
obtained from an authorised defiler. or moiiey<«hanger, or partly in such. Indian 
eurreney and partly in such foreign currency, not exceeding in all Rs. 20/* in value 
■t any one tfanc; 

. ^ (4) to permit any penon in India bnt not resident theKia to take ont of 
Indin any nmonnt~<n) of foreign exchange not exceeding the amount brongfit in by 
Mm in foreign exduuige, and (b) of SpeiM Bank Notoi and Spe^i One Rupee 
Nqtea inned under Section 2IA of the Reecrve Bank of India Act, 1934, not 
cniBN^ thn ammmt'brouglit iq by him in either or both the notcK Prodded that 
he makes, on nedvil lb Indm, a dsdaration to the enstoms in such form 

as may be spscllad by the Reserve Bank in this behalf; of the amonat of foreign 

"tBh •P*cwl notes brought in by Usb 




foU content or jewUlwy tile viUie of fdd oontdit of wmcb <u 
the vnlue of cudi jeweUenr) to the coantriei or teriftorievepeeii 
of Schedule 1 to thie notification to the extent indicated in the eorreapom^g entries 
in the ■ecpodcoliuna. thereof: (b) permita any penon permanently resident in India 
to take at any one time out of India, exceptto Mcisuo; phrsOnal jewelleiy made 
mainly or wholly of gold up to Ra, 5,00din value which b worn on hta person dr 
which forma part of his personal baggage: (c) permits any person in India but not 
resident thon^ to take out of India, exoe^to Bakiatan,'jewellery made mainly or 
wholly of gold without fimh provided that the jewellery waa . pi eviouly brought fay 
him into iMia from.abtoad with the permission of the proper officer of customs 
under die Coetom Ac41962 (S2 of liHS2), and the rules made or deemed to have been 
made thereonder; (d) permits any foreign dtixen who is not by birth a citizen of India 
or Bskiitan and who b not permanently ipsiding in ehher of these countries to take 
at any one time out of Indie, except to Pakistan, jewellery made mainly or wholly of 

{ Did up to Ri. 2.000 in valne, provided that sudi jeweU^ had been puicbaacd by 
im in India; (e) permita any person to take at any one time nut of India precious 
stones or jewellery, other than articles made wholly or mainly of gold, to the 
countries or territories specified in the First column of Schedule II annexed to this 
notification, to the extent indicated in the corresponding entries in the second column 
thereof: Provided that any foreign citizen who is not ty birth a citizen of Inffia or 
ftkistan and Who is not permanently residing in either of those countries may 
out with him any precious atones or jewelleiy other than articles made mainly or 
wholly of gold brought by him into Indb without limit and such stones or jewellery 
porchaaed by him in India, up to Rs. 10,000 ht value. 

IX Export of development oriented design coina—(i) Planned Familiee—Food 
For All; (ii) International Women’s Yesrt (iii) Happy Child-Nations’ Pride. 

In pursuance of Section 13 (2) of the FERA, 1973, the Reserve Bank has 
permited ’’any person to take or send out of India for non-commercial purposes 
currency in the form of Development Oriented Design Coins with the inscription of 
’Hanned families-Food for All’ of denominations of Ri.S0/>, Rs.lO/- and 10 paise: 

Provided that the number ofcotniofeach denomination sent out of India 
for making gifta (i.e. non-commercial purposes) does MC at any one time exceiid 
two: 

Provided ferther that in case of passengers issirnns of taking out of India 
for purposes of presentation, the number of coins dots not exceed two coins each of 
denominations of Ris. SO/- and Rs. 10/-: 


Provided also that where the coins are being sent out of India, the person 
sending them out flimbhes a declaration in writing that the number and kind of coina 

aent are in conformity with the reqnirementa of thia notification, to-(a) the 

Cnstoma authoritiea at the air or aea port, where the coina are sent out by air or sea; 
(b) the postal authorities, where the coins are despatched by post 

Explanation: for the purposes of riie notificstioa, ’Devdopment Oriented 
Design Coin’means a coin bearing n development oriented design bsned to mnric 
the year 1974 as the “World Population Year by die United Nattons*’. motificatioa 
No. FERA. 24/7S-R.B. doted 30th lanusiy, 1975.) 
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SimOarly. in fcspeet of 00 nod Ou) menttoned nbovci, two mote notiilo^ns 
Not. FERA. 33/75-R.B- dated Dcoember 13,197S and FERA. 58/8^R.B. dated t6A 
Jamiuy. 19M have bm inoed iQr tho Reierve Bank in id^iMl tenni at NotU 
No. FERA. 24/75-R B. dated SOth Jannaiy 197S. 

X. Export of cheqnea. diafta, foidgn exdianie ete: 


la ponnance of Sectioa 13(2), the Reterve Bank, throniii Notification No. 
FERA. 36/7d*R.B. dated May 10, 1976 at amended up to 28tli December, 1978, 
hupermitt^ 


(a) "the anthoriied dealcm to tend out of India forrign onrrei^ in the fbna 
of coint, cunmiiv notea, dieqnei, drafts or billa m exchaiife whidi have 
acquiredintbenormalcouneoftheir buainem and within the temm of 
authoriMtkm; 


(b) any penon maintaining an account in accordance with the provtdoni of 
the notification of the Reserve Bank No. FERA. 3/7>R.B. dated In- 
January, 1974, to take or mnd out of India, eheqiiet, dmfta drawn bn 
tudi account" 
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—Sfgolition of export and txamfler of Mcaifttoi (Seotkn 19)~Reitrictioni 
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Xattrteilaiu tmpmoiartMmr in Indio maoeUulontlimutlmwUhw pan ^ 
palbig In eoneanu tMtida Indio (Section 27) / j 

—Rcrtrictioni on the appointment of certain perioni and companbe / s 

apenb or technical or managrtncot adviiera in India (Section 29 j 
->-Reetrictiotta on eilabliehmeiit of pbce uf onliaeii in ladb (Sectiw | 

—Reetrictiona on Settlemeot (Section 24) J I 

-Certain piovbioiiaai to eompiiiiei(SeGtioii2S) / | 


1. BidMnniCoiiiteiMaDnrt-raiFaUhailn. 

2. PBRA-ReiidyRelimam-A'paHiettioeortiNliniitiib of Company I 


JldtSiod^Faptrlm htmpiopond tp dm Board of Siodiio 


mm r op aamdo a ofomparmofm 
oroooitdmmtBp dm, dm pf Um 




It to MedtoM to wy that teli^ In Mcnrilktiiiayeiitaa vital impltootioo 
tataipaetorfoniiB culiaafi in tte mm tlut they nay be a fontldabto aonrae of 
inaowandoatlloworfi9nifneacluui|e.lttoimpeintivetoHathat Indian iwidente / 
ara notalloiMd to pUe ap their foreiineiehanfeetodcabtDadbiitfepatriate the lanc 
totoidia. Itto eqoally ofdtoeneedto ennre that the forrign inveatment fai Mciiri> 
tica in India to in coiifonnity with the poIigroftbeGovenuDentintfaisrefard. 

With then objaetivea in view, the 1973 Act Inaenancted dabonter^tdetony pro- 
vialona in raapeet to apoit and tnnafer of.aecDritiea. Sectiona 19 to 23 nahily 
eontafai theu ngniatoiy providona. 

At tUa Jonetion, the atteatloo is drawn to the definitions of the expresaion 
**acenrity'* and ‘foielin aceuiity*’ contained in Section 2 (u) and (i) discuned in the 
the Study Faper 8 as well aa the dsfinition of the expressions “certificate 
of title to security*' at contained in Scction2(d) and “bearer certificate** aa con> 
taiaed Section 2(e). 


KagnIttCloB of estporC and tmasfer of eee T i d — (Sactiea 1^1 The 
very heading of the Section speaks fw the enactnent themf. Thb Section 
ovoMes the provisions of Section 81 of the Companies Act, 1936. It imposes 
restrictions on the export of securities to prevent export of capital. The following 
tnaaactioBS are prohibited witbonttlw general or special pcrmiieioii of the Reserve 
Bank: 


(a) to taka or send any seenrity to any place ontaide India; 



(b) totransfsranyseeBrityorcreateor transfer any Interest in a aecnri^, 
to or in favoer of a person resident outside India; 

(c) to transfer any seenrity from a register in India to a register ootsde 
India or to substitute any security in India or registered in India with 
any security oouide India or regiatered outside India; 

(d) to issue any security to a person resMeat outside India; 

(a) to acquire, bold, or diqwse of any foreign seenrity. In pursnanoe of 
Seetkm 19 (1) the R.B.L has permitled fbr the pnrpoM of ctouM 
^ |e> abdro *tony foriega eidBen In or resident in India but not 
resident therein to aeqnbe, hold or dispose of any 
V lMcgn aeenridr. if sndi s ecu ri ty to aoqaired by him is his own property 
^ '^is held hjr Uni for or smWitfofanrfiinlgaGitiM not permanently 
\&ildspl In India'' (vide Tfi e tH g itf en Me. FERA 1^4-lLB.idaind let 
IjMPMry. 1974). 
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fat M ctl oa 0^ 4uh wkh the eaw of itomioee hoMerofeaecarity. A 
penoa weald te a nanfaM of noAer «hea he erpold fa hdding teeatity. Mt hi ^ 
owariihtfatfaitheiWrtofioBMoaialMii^ In^ bu a to coatrol die aeti 
or Oe aomiaee la fciacd toUw dt^ldoaortfaMearity. Aim^iiceisiietthe 
fanefleial owner fat merely a btmmUar Le.. a penoa all the indieetioBS of 
owaenhip tat not bdag the owner. Sn^ a penon mint obtain the generel or 
•peeiel permimion of the Reeerva Beak for any aet whereby fa leeogaiiee or givei 
efactte the l a b it l t atU wi of the aecarhy hi. the name of another pereon. Saeh 
permfaieBwUlfaaeoorded only if both the penoae (that ia the peraoa inatmcting 
the attfatitntloa and the pereon attbafitated) are bomediately before the tefathntfai 
reaideatialadia aiidtheRcaerve Bank tUaka fit to grant the pern^on. 

fabeectkm (3) piovidea thit the Reaeive Baidc may, forthepanwanof 
aaeaiiag that the proviaiona of Sacdoa 19 me not evaded require that the tranefbror 
w well ae the tianaferee of any aacmity diall anbacribe to a tVr* that the 

traatfcne ia not leaMcnt ontdde India. 

Soheection (4) apedfleally providae for nomtranafer of aaewitiea withoatthe 
permlaaionoftheRcMrvnBank. Ordinarily, the Companiea Act and the proviaiona 
of the artidaa and memotandnm of oaaoelation of a uompany provide thatona 
proper iaatrument of tranafer being e i ecute d by the partica, the company ahonld 
ragiaiertfatmnafiBrofoharea. If the oompaoy wrongtally raftaaea to regiater the 
name ofthetranafafce. the tranaferae haa the right to hove hla name regiatered aa 
the holder of particnlar aecnrity or to ane the company. 

Sab-aection(4)ofSeGtionl9oftlie FBRA, however, providae that not«Ub> 
atanding anything coatabnd in any other law, no peraon without the parmbaion of 
dm Boaarve Bank can enter any tranaBarrfaacurMea, If he hu ground for auapac tlu | 
dhaatfatreneftr involvoaeonllavnntion of tfa' provi a io na of hecdon 19 (a.g. wtiara 
the tranafcria nought to fa made to a pereon reaMaat ontaide India). Similarly. In 
fegord to the tranafeia already entered, n dmnge in the addraae oatiMe India cea> 
notfamndaor aubatioted, without the permiaoioa of theBea e rveBank. Alan, 
permiaaionoftheBeaarve Bank b neeaaaaiy to tranafer any dure from a icghRcr 
oulaidalndbtoanigtalnr la India. 

Soboeeden (9 requiraa the tiannibr of aharee to fa ooaflrmed by the Beaerve 
Baak. Afloordinglly, the tranafer of any abare by aeoaqunyngbieradinladla 
ahallaotbendidifaoA tranafer b aet eonimied by the Beaerve Bank whan aoeb 
tranaibrb made by a pereon r adda nt in India or by a national of foreign State, end 
in aaeh a oeaoa it b inuneterial whether aneh tranafer b made to a pereon reoidaat in 
Indht or ontaide India.' Thb .Jqnlrenwnt overrldea any other kw aa may fa in 
fbrce for the tbw being. The applk iBod fM weh Bonaiiuethm uf t h o t r am Wrnuy 
famadebytoatranaliKororttandbraa^ in dupHenleInpreaeilbedformawbbhmay 
fa obtained ftoa any pfa* of the Beearve Bank or n bai& anthorhed to dad in 
IbBdP r fa |Pnm notobaaed by the Beaerve Bonk, OentnloaD^ 
Bfatbay, dated aSnd April 1B7S.] The pweer ib e d forma aiu-(QFoemTBl ibr ^ 
fggaiiilaBtotnnalhr faMaornnompbiy imiitatcdfalndfabynpeMBMiiMl 
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oatiMe India to naotber noO'itiidcBt penoa or a penoa nddaat in ladia: <il) F«mb 
182 for peminioa to acquire byapenoareiidcntinlDdiaibaitsofa eompaay 
ngiateicd la India held hy a penoa recideateoiaide India ; (iii) Fona1S3 lor 
penainion to^ranifcr ■hares hy a eoapaay regiiteied in ladia by a foreign natioaal 
rendent in India. 

It may be noted ihatbyvlrtne tfmb'eeetion (6). the Central Oouemment 
may cwmpt transfler of shaies from toe operadoa of rab^eetioB (5) dimamed aboee. 
IblitheCeBtfaiGofernmentmaydofaipablieiaterMtbyaotileation. Thisciemp- 
tioa may be ftaated enbieet to each coadi t ioaa, if nay, nearer be ipedfled lathe 
aodflcatioa. 

Sub section (7) deflaes the terms, the *belder*, *DomlBee* for the purposes of 
Section 19 thus: 


(a) ‘holder*, la relation to a bearer leenrities, means the penoa having 
physieal custody of the security; provided that, where a bearer security 
is deposited with any person in a locked or sealed receptacle from which 
the penoa with whom it is deposited is not entitled to remove it without 
theamhorityofaooM other penoa, that other person ehali be dpeamd 
to be the holder of the security: 


(b) *aomlaee'meaas a holder t^ny security (including bearer security) or 
. aay eoapoa representing dividends or interest who, as respect the 
esevdse of aay rights in r espect of aoA security or coupon, is not entit* 
lad to enidse those rights escept in accordance with the instructions 
givea by some other person. Aperson hoMmg a security or coupon u 
a nominee will be deemed to aet as KUBinee for the person who is 
entitled to give instructions either directly or through the agency of one 
or mote penoas, as to the CKidse by the bolder oftbe security or 
eoapoa of any ri|^ in respect thereof if the person giving such instrue- 
tionsisaothimsalfnaderadotyto oomply with the instructions g^ 
by some other potsM. 


The Rasmve Bank has daiiilad that no oompaay in India can iune right 
dHa«stoiion*resident shareholders eicept with the prior apinoval of the Reserve 
; nor can aay nomnsideot sharehdder lenohnesMl tb* vilhtt in favour of/to 


^ perions r e s idant in India or outside. India without the Reserve Bank’s prior approval, 
Qtrsueliaetion attracts the provisions of Section 19 of the Foreign EiefaangeRegn- 


ktfon Act, 1973** [Issued by the Reserve Bank Bombay, dated llth January, 1979]. 



...:*‘iinie aaditiaaftr oraecnridm and duns sapramsd to be payable in Indian 
fM p e r son s mddeaths Nepal new mqaire the prior approval of the Reaerve 
itljd^ the Fofs^ PiBhaitgs Regulation Act, 1973......** [Imned by the Reserve 

ttlnladia, Aem Relations Section, CsntfalQQee^Boaibay, vide their Release 
dated BSth Fabraa^ 


hr this 


td' 






fifiltioo, the feceift ^any payacot ia Ia4ia m aepoant OevenuBcal leea^.i 
ombM ^ imcd f(» ^ purpoie of rliriBg a paMie Itetimlhe iMi day eir 
Angait. 1947 aad tte ^odpal aad/dr intereet on «hleh l|pq«hlein a ndtflad' 
coontiy or plaoe ontiide India. Honeycr* meh iweipC nay W petnin^ oeity 
theieneidorepceialpemiiMkMi of the lUMtoeBnak. In caeerdeeofifte pon a a 
confered by Seetion 13A of tho FonigB litdieniw Begnlation Aet^ 1947 |eoq«e« 
pondini to Section 20 of die FBRA1973h the Central dovenaMnthaanodficd 
*Hhit the holder of any Govenunent eeeotlty; as deSaed in the Pobhe Debt Act, 
1944 (18 of 1944), cnated and limed fertheporpoaei ofralaidipnMielonnIiefiBM 
the 19th dayof Aafoat, 1947 hi leepeet of wblehprlneipalerhiafeeCorfaoAaM 
for the time bein|*' payable in Fakitt^ will not be enthled, eaeept frith the lenafal 
or apecial penniaaion of thcftaaetveBaaktohaveaarattGh payaeatnadeotany 
place a India. [Notification No. 3 (1S>E A P/S9 dated 23rd Februaiy, 1999]. 

According to the Eiplanatioa to Section 20 ‘holder* ahall haw the ww 
meaning as stated abore under Seaion 19 (7). 

Onntedyof eoenrlHeol fi eetln n SI): Whh a view to enanring atrict eoap- 
liance of the proviaions of S^ion 19 diicnsaed above. Section 21 eapowan the 
Central Oovemmcnt by notification hi the Oifidal Gatette to ocder every person by 
whom or on whose behalf a aeenrity certificate of title to a aecnrityia held in 
India to eanae such security or eertilioate oftitle to be kept in the custody of an 
authorised dcporitory named in the order. The proviso to mb^ection (1) arma the 
Reserve Bank to pass an order in writing permitting any such seeurlty so deposited 
to be withdrawn from the ouatody of the authorised depository on such conditions as 
may be set out in the order. 

Where 9 |Sub-.aeetien(l)conren power on the . Central Government to iMW 
orders directiog the compulsory deposh of seenritiea in the custody of an aothoriaad 
depository, aob>tection (2) prohibits perseqs authorised to aeespt racb deposita of 
securities froin parting with sueh see^ss eaeept to other antboiiaed depodtoriaB. 

Snhoeetion (3) states that nnlem a general or spedal permission of the 
Reserve Bank is qbtdqad, an authorised depository cannot transftr the securities 
deposited under subjection (1) to the name of a person resident ontiide India, and 
such authorised depository also should not do any net whereby be mbstitutes any 
other person as the beneficial holder of in^ securities at any place and instead 
of the original depositor. 

Soboeetioa (4) prohibits the pnnhaie, sale or traasftr of any security or ■ 
ceitifisaic of title tu a isenilty in respect of which an order under roh scrtlon (1) 
h|s besn made unless such aeeoi?^ or certificate of title is tteposited in accordance 
the Older under rabjeetion (1). 

For the purpose of sOlpetive coutiol and ensnriag sftiet ennipiisnoe 
pith its n^^ aiadf UP^ sub»ssetimi(lX roboeetion (3) provides that no eapM 



moaim, iotemt or divideadi in mpeet of any Moai^ covend bfia order «i4ar 
lolMeetioa (1) dull be piid except to or to the order of the authoriieddepoeilMy 
baviqi a laidul custody of the lecarity. 


Snb’MctioB (6) defines "authorised depoeitoiy" as a penoa aotifled by the 
CentnlOovennient to be entitled to accept the custody of ascnritiee and certiflcates 
of tide to securities. It also states that ‘security* includes coupons. 

Thus, it nay be remembered that the pensission of the Reserve Beak Is 
required to be obtained in nladon to any securi^ covered by an oete for the 
putposes of sub'sections (1) to (S). 

Re rtri cdoBaonleeae of banrsr BaeavMao (fieeHoa ZQ: Ihe Coatial 
Oovernment may by notification in the Official Gaxette order that with 

the teneral or special permiuion of the Reserve Bank, no person in 

India, and no person resident in India shall, outside India, create or issue 
any besnr certificate or coupon or so alter any document that it f s a beaicr 
cestifieate or conpon. A notification to this eSaet bu been issued by the Cbntral 
Government under Section IS of the 1947 Act (corresponding to Section 22 of 1973 
Act) which still continues to be in force. [Notification No. 1 (67) EPI/S7 g^ii 
Deesmber, 19S7]. 


It may be noted that a bearer security is a security which would not nqniin 
any Instruction for transferring it and it can be transferred by mere ddlvary without 
any doc u m e nt and the bearer would be ome the owner 


By virtue of this Section, the Central Oovernment may acquire, by notiflop 
<lMi*^[*Muign security with a view tostrengdwning iu fonign ei^angeposition. 
The Oovumment may do so in two days, vix., (i) by orderhig transfer to itself of 
epedfled fbraign securities to the Government at a specified price: or (ii) bv 
dirueting the ownerlofsach specified securities to sell the securities and ofiTer tho 

netfoieIgneaohangeprocesdsofthesaletotheReserveBankorapersonauthorlseil' 

by tho Reserve Bank at a specified price. Sueh specified price may bo one whdA 
la the opiiiion of the Central Government, is not lem than the maiketvalneo^ 
seenittyor.astbe case may be, a price which is not lem than the price calculated^ 
the prevailing maifeat rate of eichiuge. 


\ 


.'S.- 




(0 Ike notified securities wUl forthwiih vest in the Central Oovmament 
fine Bom all encumbrances, e.g,ntortgagSb pledge or ehaife; 

\ any ragUton or books In which 

any of those securitiss are registend or inscribed or who Is otherwise Z 

e^ned with the lesistntion or inscription of any of those scevitlsi^ 
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iWldoaliMliMapastfe tiriinr or omoCMtiolOoMCBaart 
orttoRcnmBukiMqrefdar to 1w deaa^ ftr ituVOMior Mci^ 
thotMCBritici and their ooitiAetlo oftHleordidjr A^iorad, rqibMMd 
and taKribed in the iiainc^<rftheCee<raldofenMi a rto«‘ii|paoiiiiatei 

<iiO No dMdcodi or hdemi payable oo t hoee e eeorilicealllMrthe,Adeof 
their aoqidiitioD are paid to the Ceatial Oovenuaeitt or IteiieaBiaea; 

Oy) Whan in the caie of any accnritiee payable to hearer whkhiedelifend . 
in pnnnanee ofthe laid aotifloitioB. inany eonponnpnaentiniaoyanch 
dhidenda or interest are not delivered erith the aeeinity inch ndoetiOn 
in the priee payabie therefor ibaU be nade as the Central Govonmnl 
nay think lit. However, ^ virtne of the proviso totUs sob-section 
whm the spedfled price of any notified seenrity is ei*dlvidead or ex- 
interest. no redoction in price on aeoonnt of snch dividend or Intenit 
shall be made. 

Subjection (3) iays down that once a certifieste is issued by a person autho¬ 
rised in this behalf by. the Central Government to the eflbet that any partienler 
securities are transfened to the Central Government, the certificate would be coiw 
elusive evidence that the aeeofitiea are so transferred. 

BOUHNO of immovable PBOPBBTT OOTIIDE INDIA 

RalrkUaHM ef aueh holding {Section 15): Without the permisrionoftbe 
Reserve Bank, a person resident in India canot acquire, hold, transfer or dispose of. 
by ule, mortgage, lease, gift, settlement or otherwise, any immovable piopcfty 
sitnated outside India. However, such permission is not required to be obtained 
in respect of immovable property acquired or transferred by way of lease for a period 
not exceening S years. The above provisions are also not applicable to foreign 
nationals. An application for perminion of the Reserve Bank under Section 2S (1) 
to hold immovable property outside India, will have to be made in Form I.P.A. 1. 
Each immovable prt^wny would necessitate the use of a separate form. If an 
applicant holds any other immovable property/properties outside India, other 
the one declared in any such form, then a Ust lus to be annexed to the application, 
giving brief deKription and other details of such properties. Authenticated copy 
ofthe purchase deed, lease agreement at snch other docuBMnt (s) relating to the 
parchasc/aequisition of the property dedared in application form dwlnd also be 
endoacd. 


Sub-section (2) speaks of immovable praperty outside India at the tinw of 
the commencement cf this Act. held by an Indism resident. Accordingly, eueh persen 
shall, befbre the ex^iy ofa pef;;'d of-3 moatha from such ceas m e n esment or sndb . 
fhttlier period as the Reserve Bank may allow in this bduslf, declare such holding to 
the Reserve Bade In Form LP.A. 2. The Raseive Bank may Issue leanem Ibr 
tibe properties subjeet to the eenditioas, namely: (a) ineoma fiom such prepertyi 
would be repatriated toladiathtoa^ on anthorimd dedarj and (b) prior approuil. 
ofthe Reserve Bank would be obtdnsd for dispedng of ineoHNfInmianelipvepmty 



t 

s • -f' 

■ Immnmm, for ttmuferriog niQh p t ep i rt y bf fWforttlR,iBort|ip, 1mm, ^ 
ttitiMMOC or oCterwiM «w«pt bf way kue for a pniod of leu tliM 3 jicuB. 

SubMCtion (3) empowMi'tbe Central Ooverament to direct anf panoa 
beldfaii ittBMeable property oBtdde India to Mil the whole or any part of it adi^ 
to neta tcnu and condMonc m it may deem fit. Abe, the Central Government may 
require the proceed! of cnch rale to -be received in India throngh an anthoriied 
de^. It may he noted that the CeMial Government may do theMthinti if It b 
—**■*•** ttat it ie neocmary or cipedient In the pnblie intereet so to do. 

AlOQjfmmOIH HOLOINOETCL OF IhfMOVAHLB FBOPERTT IN INDIA 

Itoeerieriene of eneh noqeJ eit to n etc, ^etiaa 31):It eeenn that with a 
view to reducing the ecope of drainage of foreign exchange by way of income 
fitom immovable property and contingent exchange liability by way of repatriation 
of capital which would ariie from capital appreciation, thb Section haa been 
annoted. For the purpoM of acquiring or holding or transferring or disposing of 
by way of lease, gift, supplement or otherwise any immovable property situated 
la India, the Section makes it obligatory for certain entities to obtain the previons 
general or special permission of the Reserve Bank. Such entities are *; (i) a 
person who is not a citizen of India, and (li) no eompany (other than a banking 
eempany) which boot incorporated nnder any law in force in India, or (iii)no 
ocnpany in which the non-resident interest is more than 40%. But this provbion 
ahaB not aiqily to the acquisition or transfer of any each property by way of lease 
Ibr^ period not exceeding 5 years; that b, any such aoqubition for a period of 
5 years or leu b exeinded. fram the purview ttf th(s provision. According to the 
Reeem Bank’s letter No. EC.Co.FCS. 1027/2^74 dated Augnet 7. 1974inro|dy 
to tte queries posed by the ASSOCHBM ride their letter No. EA/lS/3094 dated 
7. 1974. *'(a) Aqubition of immovabb property by way of learn fern period 
of J years would not attract the provisions of Section 3i(l> of the Flot<^ Enshisiig B 
Regetation Act, 1973. If the learn deed providn for more than- one option to ' 
renew lease for the same period the renewal would continue to be exempt. Mit 
wMid not be for a period exceeding S years, (b) The provbions of Section 31(1) of 
the Act are not attracted in the cam of monthly tenancbs. Immovable piopectiw 
heldondib.basisMon 1st Jaanaiy, ly74k shonU, however, be declared to the 
Raeerva Riak in terms of Section 31(4).” 

Aceordi^ to Circular No. 100CV7S dated March 17, 1975 bsned by the 
Madras Chqmiiair of Coaunerce and lodustriM dated March 17, 1975, ”lf the 
nmcMncry ft fliedLon the factory premises in such a way that it cannot be removed 
easily wlthowt afiiMtinf/destroyiiig the Iketory or the prembes where it is fixed or if 
the aeatoinery is per^nently fastened to anythhig attached to the earth, it will be 
reierded to loiqMbsble prop^for the purpoam of Section 31 of the FERA 1973 
•qd As ctapa^^ approval andw Section 31 (1) of the Act will be reqnbed for 
theaoqnls^tion eikdrepleeeihent 'or snehjB^nt and madiiaety”. lii other worift. 

, aeqobliion of property by sray of fixtnre to the immovable proper^ already held 
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•ioBoftte ReierveBiiik. Alio, way e H e m ia e i/xMi tf aM ttfttae «irtipg ww^a/HP 
ourten an leiarded as aeqairiiig fnh pfopwty IfltWa the neaiitag <»f Seeto »1, 
ju eeJdttilftpm the Rmkvs Beak's letter No. 0>. FCS (ill) /185/1-76 dated laamy 

29,1976, 


to the ctari8etloa Issoed by the Reserve Bank throBfh their letter 
No, CO.PC3 (HI) /714/I-76 dated Mareh 10,1976, •'once the oompaay’s aispHeatieii 
ferpermieitenmiderSectloa29(2)Ca)or(l)(a)of the PBRA 1973toeany on Its 
existing bniiness (as OB IstJafluary, 1974VDew activity hu been approved by the 
Reserve Bank of India that company is not reqnired to obtain its spedfie permisshm 
under Section 31(1) of the Act (br acquiring any immovable property (indudhig 
acquisition of immovable property bj way of construction on and/or extensions/ 
additions to the existing immovable property) which is necessary for/inddental to 
carrying on its permitted activity, ash can then avail of the benefit of the general 
permission granted by the Reserve Bank’s Notification No. PERA. 2/74*R.B. dated 
lit January. 1974. If the concerned company has not been granted approval under 
Section 29 (2) (a) or Section 29 (1) (a) of the FERA1973 that company has to obtain 
Reserve Ban's prior permission under Section 31 (1) of the Act for acquidtioa of 
any immovable property including aoequisition of immovable property by way of 
constructions on and/or additions/exteniioni to the existing immovable property) 
in India". 


In order to acquire or hold immovable property in India, a foreign national 
or a foreign company or a company in whteh noB>tesIdent interest is more than 40)^ 
hu to get the general or special permission of the Reserve Bank under Section 31 
by an appUcatloa in Form IPI1. It b necessary to annex to the appHcation 
guthfit teated copy of the draft ptttchaie>deed, draft lease, other agreement orsneh 
other documentary evidence relatiag to the aequiition of immovable property in 
question. To tnnfer or dispose of immovable properties shoate in India by sale, 
mortgage, lease, gift, settlement etc it is necessary to apply in Form IPI 2 for permis¬ 
sion of the Reserve Bank. Aieparateform should be used for each immovable 
property. Authenticated copy of the draft, sale-deed, draft base agreement or |peh 
other docementary evidence relating to the transfer/dispoMl of the immovable pro¬ 
perty in question should accompany the applieat|OB. An application for the permis¬ 
sion of the Reserve fortbe sale of tea/eoflhe rubber estates situated in In^ 
,hCTi W be submitted in Form IPI 3 along with the particulara to be furnished by the 
seller in Form IPI 4. AppUeations in forms IPI 1 and 2 are required to be ms^ in 
duplicate whereu the application in Form IPI 3 needs to be^ade in qnadrnplicaie. 
These should be accompanied:.' y a v alua l i e B r epe it in - respee t of ' t h e p ro perty in 
question from an approved valuer appointed ky tha.^overamem under WealUHax 
Act. I 1 w vnlaation report ai»Hld be eoffl^eheniivB and indicate the valae of cacli 
oftiMjnqjoraiwUaadtheaaodeof valnatte ap^led in deterstiulng tte vahm. 
(Vide Pieis Note issBed by Oe Reserve Batik cf luAa. Prem Reisthms Sedinu, 
Central oillee.Boittba|,datsy October S, 1974.1. AppUcatioA fUrnsqaiiiai, hoMin. 

V 
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CfiiMlMafw4iipoiiagoru]riaiao«^ffopiftf InMIaty fenifK torngmlm 
and foidin dliicM ue to be nado ia the afomald pmcrilwd bnu to tha Coo* 
traihr, Bachaaft Contnd Oepartoeat. Reierve Ba^ of India, Cenlial Olba, 
Bofltby. [VUoPnn Note inuedbj tha Reterva Bank of India, Flats BalatinM 
Seedoa, Cential Offlee. Bpabay, dated IstJannary, 1975]. 

In Foimanee td'Section 31(1) of die ForeigB Exchanis Bemlalion Aet, 
1973, tbe Rcsenre Bank has permit *fa oompay nTecred to in diat lubiecdea— 
(a) toacquiieorholdanf iaunofaUepn^iefty sitoated in India, provided that— ^ 
0 laeh aeqabitioa or holdini of inmovabie property is neesHary for or 
toeanyiiifonby sueh eompaay of any activity permitted wider Seetioo 21 oe 
Seetion 29 of the said Aet: and (ii) sueh oompaoy fliei a not later than 

90 days from the date of enehacquieitiott or holding. living fUl particniare of the 
tranaaetion as may be required by the Reserve Bank ia that regard; (b) to transfer, 
by way of seeiirity for any borrowing permitted under sub-section (7) of Section 26 
of the Act, any sueh immovable property so acquired or held. 

Provided that the permission granted hereby shall not be available to a 
■ eoovany, ediieh has been permitted under Seetion 29 to open a Liaison offlee to 
post a rep r ese n t a dro in India**. [NotiSeatioa No. FBRA 2^47-R.B dated 1st 
lannafy, 1974 as amended np to March S. 1979], Aooordiag to ChirlBeation No. 
BC Co. FCS. (iii) 1287/9-79 dated 3rd peeember, 1979, *‘it will be in order for a 
peiaoo resident la India to redve a rental hioome from immovable property Vl wig- 
lag to a forelga national residiog outside India provided the amount of rentals is 
credited to the aoiHiesiden] ordinary accounted'the holder of the property, maifr 
tataed with a hank authorised to deal ia foreign eaohange ia India within a period 
of 2 months and provided that the properties are held ia aoooidaace with Section 
SloftheAct. A non-resident person can open a noweesident seeonat jeiat]y with 
a person in India. As leptds the rules rdatiog to operations of the nonresident 
aceonat, anthoiiied dealer may be consoited for seeking proper guidance’*. 

It may be observed flrom the above-mentioned elariScation that a non-resident 
aceonnt eaa also be opened as a joint account with a resident. It may so happen 
that the resident is a Srst degree relative, i.e., son, brother, unde, sitter, aunt, 
nephew, niece, daughter, father, mother, motbe^in•law, fathe^in•law ofthenon- 
reiidenr. Sueh Joint accounts can be opened by the authorised dealers themselvesL 
If the resident aooouatholder it not a Srst degree relative, sueh joint aeeouat ean 
be opened only with the prior approval of the Reserve Bank. The resident 
aeeonnt-holder can be allowed to fre^ opeivte the account; whereat the non¬ 
resident should oontinne the opemtion of aeeouat la aeeordaaee with sueh direc¬ 
tions as the Reserve Brnrit may issue from time to time tCbapter 27 of the 
Centret MairaaQ. Tbir'taSldent eaa also operate on a non-iesMeot aceountlfhe 

has obtained a power of attoraey in Ms fbvonr gntded by the aeiMtaMenl aeeondt- 

hoWsv.^ The htMm of Odspower of attMMy thoMd operate the aceonnt in confor- 
fiMy with such vuifflilntioas as the'Ressrvs'Bank mqr ftams ITOm tfans to timsfvide 
Chaptsir 27 of the Eaehage Control ManiSI. 
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ImdoiwiaiilfwymiMi tad <oMp>ay h k a tA li 
flib-Motfood) hpMingMdieconiMiieMneatortlibAec uqr hnnowiilf gnpMf 
ritoite I in Ib^ AaU. tMfliM the eqiify of« parted ef 90 digw flmn iHh«aMM» 
cemel or MMhItarther petted «the RMerveBiflemesrattoer hi thie' te h e lf . Mho 
adidafidOBteFermlPIdnfBidtafthe innofaUe praparty or p rppartla a ImMI' 
by aaebpaiaoBoreoaipaiiy. [Thbdeeluettea was origiaidhr to bailed withte fO 
days aaetetad dbova Oat this parted had beea nteadad froaitiaia.to tfana. Hdwaaar, 
the RaMTva Baakaataadad thk period np to 30th Jaae. 1980 with a waratef aete 
tothaeBiBetthat.*fUliaf whiohaarioBiTtow woaUba takaa of the ooatrafaaitea 
orSaetteB31(4)oftheaidd Act. It is ftirthar polatedoatthataotdrther ailaa* 
tioa of tine wili ha gifoa for any raasona".] [Vida Press Raleaia No. I14/1910>I0 
dated 31it Deoanbar. 1979 inaad Iqr the Raaerva Bank of India. 


However, it may be noted that even when a declaration ander lab^eetioa 
(4) hu bran made in regard to any immovable property held at the eommencmaeat 
of this Act. the permimion of the Reserve Bank wonid be aeceasary for contiaBiaf 
to hold thereafter. It wili have been observed that Section 31 speaks of ^teeqairteg 
or hoMiag”: therefore, even in respect of thepropntiea aeqaltad hy • pmoa and 
a company mentioned themia prior to the eommenoement of this he or It 
would need the permission of the Reserve Bank to hold such properties after the 
commencement of the Act. The prohitetion that the provisions impose pertalas 
to the act of holding immovable property Irrespective of whether or not it was held 
before or after the eommencement of the Aet. Althoogh the imiaovable ptoportise 
oeqoiredpriortotbeeommenoeaientoftheAGt have to be declared aader Ssettea 
31 (4). •Bverthelem this sab-seetloo does not dispense with the aeesssliy to 
obMia the permissioa nnder Section 31 for oontinniag to hold these prapertlss. 
Bat the Reserve Bank has elariiled that the Item of dedamtioa under Seottea 31(4) 
serves as a composite form, namely both a deciaratten and an appUcattea Ibr panria- 
itea to continee to hold immovaUB property held on let JanBaty. 1974 and aeeor- 

dte lyUcenon under Section 31 would be iseaed by it OB the basis of sach dsdara- 

tfam. IparillcatloB No. EC O 0 .FCS. (iii) 4021/9.74 dated November 7, 1974.] 

As regards the assets held by a non.resident. Section 11 of the Act easpowers 
the Reserve Bank to impose esrtaia lestriettens on the assets held by aiesideat 

India or a person intending to become resident oaUide India. The Reserve 
Bank may Impose a condition that the said assets shall not be traasferrrd. assigned, 
pisied. charged or dealt srith la any msaner whatsoever eiospt in accordaime wMi 
any gsneml or spectelpermissioB which awy be granted ooaditteaally or otherwise 

by the Reserve Bank. Tbs Reserve Bank may impose snebe mditionsasit may 
deem «t to impose ia the publie interest. In this eoaleat. it may be noted : (i) that 
tha tana **800011'* app^ogii <.his seottea lefers to movable as weU as lauaomMe 
asset ‘00 But the dom aetcontemplata absolnte prohibitioa bat a motite. 
tioa. laaomaeh aa it only f«qufa«e the penttMea. whether general er special of the 


as to it amy deem It or p ro p er 



tt 


for lb* |iwppN of dMemililiiiat u to whrt her (ff wit tbe petniirion to to lM 
The Retem fornkM. prior to OM iaUpermiMloii Mofi Rfoeed. ifibmf to the . 
•fffffiwi*«fcteoiiieble oppo rtu nity to mko e rapnwnUtion in this hdudf* ji no 
ceomniei^estothenfonlistniMmitedtotheniiplicsBtby the Reserve BeAfc 
iHtUn 90 deys of the deteortheieoeiptortheepplieetlonk shall -be presued 
tlMtthe Rewrve Bank has aeeoided the perndssion. For the pniposes of oonqmting 
theabieeald period of 90 days, foe peiM token for affording an opportunity to the 
appUcant to make a Rprescntation hu to be eaclnded. 



••SeMo India (I 


27): It hu been 


stated eatHer in the study paper that Section 19 deals with *tegiilation of 


eaport' and *transftr of securitfes' and that notwHhatondiag anythiiig contained 
In Section SI of the Companies Act, 19S6, no person shall, except with 


general or special permission of the Reserve Bank, acquire, hold, or dispose of any 
ferrign security. Now, Section 27 lays down that without prejudice to the above 
restrictlona, no person resident in India shall without the previous permission of 
Genttnl Ooverameat, in any way associate himself or participate in any concern 
outride India engaged in or intending to engage in, any activity of a trading, com* 
nwroial or Indnstrial natare, whether such concern is a body corporate or not. 


TUsshetionta intended to regulate foreign investment by Indian residents} 
tt du not apidy to forrign nationals. It may be noted that the abovementioned 
association or participation may be in any manner including that of a promoter. 
According to the Ex|daiiation to the section, it is deer that a person who is merely 
■a uplpyca of the concern outride India, riiall not by reason of each employment 
•ady bedbemed to be associating himself with, or participating in, ends coneera. It 
■ay, howavur, be noted that the Explanation does not mean that anesnpfoyeecaa 
Jn no cmasiociU with or participate in any manner tbu being aa sai^^to the 
eoneem. What it really speaks of is that the mere fact of employment will not be 
taken into aooonnt in demining association or perticipatiop imder the Section. 
The foot of employment by itself would not be treated as condusive evidence of the ' 
employee not nssodating himself with or participating ja the concern. For that pur- 
poM, efoer indepeadeat pieoes of evidence are required to be led in before it eould 
be dcridad whether n penon who is an employoe in a concern outside India is assod* 
ting wifo or partidpating in .that concern in a manner oflepdiag the provisioiis of 
thatSeoUoB. laiiiehacaw, solereHanoeonbisbeiag an employea oftheconcen 
is nrifocreafBdent nor rcievant. Father, the eoncere in queetton need not 
rily baa body oorporU; it uy be proprietary or partaeisbip concern as vrelL 

Under aub>iection (2), any perum who desires to seek penniision as 
afereaidnisyaukean«|i|dicationtntliBOeiitralOovnmiiieiitinsodifonB, to Mch 
mi^aera^N|^itatoiBgeiifo pariiculaii ac may ba pteieribed. The fo^baye 
rim beeg^pripieribed and tte appHcatiooi for tba puipoie ate leqalitd tio 
be made to Poiui FPC*I. AppEcatim for perniitkMi to, continua ssso^on or 



a 


^tfric^al^'hMlvbettadatoPom ffOlL The «pf M c*>ki it nqhlnd tofce 
lUlMiiiOBdbqindrvpHeatetofheMli^^ ef Hohnoe, D e pe rtm eat «f Bcanoetfe 
Alritib New Delht'l10001. Iniofitf uiodyilrialJolaltnMnsefejBOM^ 
^vUeetkm bee to be •iibmitte4 to the Mialitqr it Co OTei ce , IKbog Bluraa, 
New OdhhllOQOl. ParpenniiaioB to appdBta|eoi/npreMbetioeahtead*(heo|ili- 
eelioiM have to br aiide in Form OBIUI. Form On*II b weed fbr Atdtbg epjieo 
IkmafotperiBiMioBtoeetebluhoffieeeor bmndieeliifoniia eoontriee. ConliiiiBCqci 
who intend to labmit tenden/offere fw overeeiee eoMtmedonoonttneliebmdd andy 
In Foim PEX*1 together with eonuneati of bnnken end daanefaig pnrtfcipn^ 
baiiken(in fenn PBX-2 for aoeemary peaniadon). Foim FBX-3ii qeed for an nwder- 
takiiig to reimport eqaipntent takin eteoid in oonneetion with eieeation of n ebn- 
traet; tUi fonn hu to be etamped'^u an agmement in the State in whieh .it b 
exeen^ 

Nader enh eection (3), on the receipt of an appHeatton reftrred to baa 
immediately preceding pangrapb, the Central Oovernment mqr» in Awt doee, make 
inch enquiry ai it deemi fit ; thereupon, it may either allow nieh appUeatim enb* 
Jecttoiuchconditioni, ifany, asitmay think lit to impoM or iq{eet the 
Aeeordiag to the provieo to thia aub*aection an applieation b not to be iqjeeted 
before affording to the applicant a reaaonabb opp^nnity for making repreaentation 
in the matter. 

Under anb-aeclion (4), the Central Oovernment may impoee ancb eonditione 
aa are, in ita opinion, neceaaaiy. It may be noted that compliance with auch reqaife> 
meat ia mandatory. 

Underanbeection(S)ifanyperKmtowhomapermiadonhaebeen gintiiKt 
doce not comply with any condition impoaed by the Central Oovernment under 
aubeection (3) or any requirement directed by the Reserve Bank urrder anh anrticii 
(4) to be complied with, then withont prejudice to any other aetion that may be 
taken under thia Act, the Oantrai Government may, by order, revoke the petmliaion 
granted under thb aection. Accordirtg to the proviao to thb aob^eetion, prior to 
the revocation of ita permiaaieD, the Gantral Oovernment diall give a leaaonaldo 
qppottuniqr to theperaon coneeraed for mdcing n repreaenution tn.thb regard. 

Reotrietfona on the appaitrtaaana of ceetaln porraarm naid TnT*ee 
na ngeate or te c Jin i cel or auuiagemeM adviaoro iw India (Soetioa 2t): 
Employmeot of non*reaidcnta in indm with Ibbrlity to repitriete ‘rcnmnnrrk 
tion oat of Indb entaila lorn of forngn exehango reaouicea to thecoorttry. hfon- 
over, anehemptoymentaikwe prone to genente uhealthy «‘«*«p*«»**** ***-mit 
Indian leaidenta. Both theaecapecta have been taknTaire of by ihm Seedon, in iho 
acaae thetit bya down cemaiaieitcicUoaaoatha njppaiatment of eeitaiaa p n m on a 
and eompanka aa aganta or tatdnlcal or nmnagamaat a^ora in Indiin. Garlila 
peovlaibna hum nbo been enae^ and . incoipocnMd in thb Section to lagriile 
, liwtow of trade merheofnon>inaidcnb in Into by Ih^n nrfdcnfii fu Baftlmtt 
or indbeat oonridatniion. 
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il«oiMb«wUeatfimMb4eetlmi(l)tbat SeetiM 2S b appHetUe lo i 
oartriicalaiaikiOfwtHha. Tbcw in—Q) a penoa mident eotrida btfa 
|vMharaei^oriiidiaornot);or(iOapeftoawIio b not a eitiim of Indb 
taiaraidonttatliidbi or(i!l)aooinpaiiyotherthaaabaiikiiigGoinpan7 wbhlib 
In aoipoCTlad ante any bw ia foica in India ;or (if) a eonpany ia whidi tte aon- 
ioildMitlnt«artbniofotliaa40%|Of (f)abiai>diof aneh ooaipaay. Theseeatc- 
lpfi«orpononaliafetoobtala|«aefd«fpccblpenBiMionef the ReierfoBaak 

ledotfealUDowIngaGti aaaely, 

(d) toaetoraoeeptapf)ointaieataBa|entinIadb ofaay panon or eon- 
paay> in the tmdfaig or oomnweialtriaiaGtiMi of niah penoa or company. It any 
ba noted that aooording to the Rcaerfe Bankb letter No. EC Co. PCS lS83/22>74 
dated September 21,1974, thbabo coven ‘'agency agnemeata under wUch a 
cfmrn"y incorporated abroad or in which the noa-reiident intereit ie more then 
40% acta aa agent In India for arrtagbig import of goodi into India on behalf of 

the Importan attract the provbiona of Section 28(1) (a).*' It may further be 

noted in thbcontait that u per the Reserve Bank's letter No. EC Co. FCS/ISh3/ 
2^74 dated September 21,1974 "(0 a foreign company pnrehasing an item from 
another manafaetnrar and selling it, whether under its own trade mark or othewise, 
ahenld obtain the Reserve Bank's permission under Section 28(1) (a), if the item b 
aeld whhont any *proGesaing*.*'; 

(b) to act or accept appointment as technical or nunagemeht adviser ia 
India of any parson or company. It may be noted that according to the Reserve 
Bank's htler No. EC Co. PCS/1027/22-74 dated August 7,1974, "foreign nationals 
ssho reader taehaieal or nwnagement advise in India are required to ob'ain the 
Boaarve Bank's permission under Section 28 of the Act imspective of whether such 
ndviua ta tandeiud to a company in India or abroad”; 

(e) to permit any trade mark (whldi he or it bentided to use) to be used 
bf any person or company for any direet or indirect conaideration. 

IPb i acticn OO randere the appointment without permission of the Reserve 
Bnkvoid. Aeeotdingiy, any vpointment as an agent or technical or mangement 
advbar or aqrpermbaion granted Ibr use of trade mark wkhoot the parmlasion of 
the Reacrve Bank shall be void. 

As regards the transactions already eabtfaig at the eommeneementofthe 
Aet, ab b s e ct ion (3) previdm that even in the caieofeiistingappeintamnt as agent 
or teehnieal or managaasant adviser or permbsion to use trade mark the permbslon 
of the BasaiveBabk atenid be obtained forks eontinuanee by pereons toforrcd to 
IniriMaation(i). iMm no anchapplieatioe has been made, Oe Reserve Bank 
nac^nndi r whaedien(B^dbeetthepeinenertheoompauy concer n ed (incinding 
he bnnah) to dsibt ftoaa Nib acting or appointment or as the ease may be^ ftom 
fiimiMingthenBearanyanehtiadeBHtflontheSnpilyoraneh period wmaybe 
tperiMJifhadbialion. A«DacdiaBioftepeoisbotoert>«ectlen(i^no d|u^ 





gh>wi«iiM<wMitl t O|> p ort w ityfar 0 MAliit* wpw M« Wl o n titiBMitter» By tblw 
cfwb wc t lw i (jy, when wy t»ci diwedon bn mI ben €0Bi|ilii4 byny 
peiion or eompany (iadodiBg ite bnaeh) then,' wllboat pc^odiM to aay eetloB 
that any be token onder this Aet. tbe artintaitpolBtiaentorpeniiiMionnthecen 
auy be, shall be void with eStet fhn Oa eqiiiy of tUto period s pe cl led in dw 
direction. 

Aaeoidiiiftoairi) aeetion(4)bonfhefeeeiptof an appiieatioa andererir* 
aaedon (9). Reserve Bank nay. ate naUnt sndi enqniry n it deems At, either 
allow the application snbjeet to such conditions, if any. u the Reserve Bni± nay 
thiak At to impon or i^ieet the application. However, an andkation cannot bo 
rbieeted nnleas the partin who are likely to be affected by snch niJection have been 
a reaaenaUeoppottnnity to naka a representation in the matter. 

By virtne of antaesection (S), If an application has been lejeeied nodersOb* 
aactlon (4), the aetini, appointment or permiMion ai the ease may be^ shall be void 
on the etpiry of a period of 90 days or incbvther later date as may be spedAed by 
the Reserve Bank, from the date of receipt by the person or company (inetading its 
brandi) concerned of the communication conveying such rejection. 

Eiplanalion to the Section deSoea the ftdiowiog terms thus: (a) kgent* 
Indndm any person or company (indoding its braheh) who or which beys apy goods 
with a view to sell snch goods before any ptoceming thereof; (b) Company' means 
any body corporate and inclndm a Arm or other association of individnals; (c) 
'proceming’ means any art or process for proceming, preparing or making an 
article by sntjecting any material to a mannal, mechante, chamical, eleetrical er 
any other like operation; bet the term does not inelode any pr ocem gg 

ancillary to the completion of a mannfaetnredinodact snch as dividing, p—— 
compressing, packing, repacking, labelling, rdabelling, branding or the adepdon of 
■wymdirfatniBntaaisnaeeasarytormiderMMhptodnet niarlriitnhhi intlMiiiMi m Bff. 
(d) "technical or ■—adviser" indades aay person or company (twaiiMiiiig 
its branch) reqnired to render any technical or managsment advice even thoogh the 
tendering of snch advice is ineidentBl to aay odterserviemrannired to be tendered 
by eneb person or eoespany. 

In pnnoanee of Section 2S(i) of the FERA 1973, the Reserve Bank has 
pemsitted *kay person not being a dtisen ot India to accept appointment as tediai* 
cal or Management Adviser in India or a^r person or company: 

Provided that—(i) t>;*!.appointment of sedi person hasbeeneponsoredby 
Canadian Eaecotive Service bvereeas or British Eierafive Servios Oveneas; AQ 
the appointmeht of snch person is i mp roved by the Department of IndtudrU 
DsvelopmnottOovemment of ladle; and CdO te peiion>o appointed tell not be 
negAilbie to remittance of any foieigo eidumge oat of any mooiee reeahed by 
him In India** tvida NetiAeatloo No. FBRA. 4dt77-R.B. dated SapleaterS. 



ittm Tfcm.«iHe«toth« ScoidWoM •bow the Bweiw Buk hu ihrenllie 
—ntaeiDWt •dviier io India or af pwwn or camper. 

Itmyboootodthitiaiwwaiieo of SMtioa28(l) ofthePERAlW,tte 
KMcrve Buk hu vuHaA “permiutoii lo ewiy P«on oomptny wferred to to 
STSiiutiontndueiy braneh of uch coinp.oy. to pumtt .ny t«de 

Swi ho or It to Mtftled to qie. to b# Birf by aw iw«» « WM 

u totfwctcoBrideiBtloii, whloGt to the eoaditioft thtt-(t) wch trade mark to to bo 
«Hd only In fatpect of inch poodi u •» Intended to bo wholly uported oi^ 
tadla^ittfiu^ than Nepal and BhiiUn |(b)boforoeedtu« iend^ 
consideratKm or any part thereof for having permitted the m of enA tr^ mark, 
the araiitor of uid permtoiion obtaiu and fuiniihei to the Remive Bank a certifi* 
ute*^;r ie and^ of the pnnteo themofitatlng-(i) the brief de^iptlon 
onantity and value of the goodi covered by the trade mark in rcRput of the use of 
which remittance is sought; (ii) the total amount of consideration (direct or ini iitrt) 
oa^ the grantor for the use of such trade mark; (iii) whether the entire craside- 
Sition (direct or indirect) given to the grantor uru used only in respect of uch goods 
■fl ere i n*—^ to be wholly exported outmde India to conntriu other than Nepal and 
P hy*,, Explanation: io this notification 'auditor* means (i) in the case of a 
•nntw which is a company, an auditor appointed under the companies Act, 1956 
ri at 1956) and (ii) in any other case a person qualified to act u auditor of a 
i«^y iLer the said companiu Act. 1956 (Notification No. FERA 27/75.RB. 
^ed 19th April, 1975], 

It may be noted that pursuant to Section 28(1) of the FERA 1973, the 
Raarve Bi r^ hu granted vide its letter No. O.S.R. 508 dated the 6th Mar^ 1976 
"■annral ptr mi— to every person and company referred to in that sUbucMon and 
avan branA of such company, to permit the trade marks with raspeht to the items of 

and rmt H**** and oth« chemicals used for plant piotcction set out in the 
to this letter and which he or it to entitled to use, to bemused 6y 

Ibf any dbeei or indirect congelation. 

The application for permission of the Reserve Bank under Section 28 hu 
to be made in quadruplicate in fdtm FN&4 for aetiug or accepting appointment u 
naent In India for any person pr company; form FNC-5 for acting or accepting 
♦,«hnie>l or manaaement advitor inindiafor any person or company; 
SdteniFNC-d for the apphunt permitting the ue of trade marks which he or it to 
^tuuii to au, by any parson or oompa^. 

petmiiaion ol the Reserve Bank is tequirad under Section 30 for taki^ 


of IbtdfB nationals in India, it magr so happen thu a forrign 
to taka i^anyenifdivnient intodiaorptaQ^any profeibiqB.or 


<iiffoaaiiyetienpatioa,tndeerbiHiiM India. If bf caaiMiofiiMbaBiplipf* 
Bieat or tta pfietifjiiiaf of audi profeiiion or the caiqdag oa foph MrapatiMi, tnidn 
orbnriMMthefordfB national dcfciret to acqalreany forelm w c h a ma (wwhliBfidgii 
CJEobanie bdng intended to be repatriatnl out of 'India) oot of the miiice lecelniid 
byUm in India, dwn'he mnet have the pnvioae pemlMionof the Itaenn Bank. If 
there la no inch Intemionofrepauiationoffbreita e«ftanfe,dien flie pievlons 
penniadoBoftheRewmBankirillnotbeneeenaqr. For the pnipoie of obtaining 
the aforeeaid prevloni perminion, the foiclgn datfonal hat to make an application 
totheReierveBankInformEFN*! fortaUngnp enploynientinladiaaadinfOiiD 
EFN*II for praetiiing any profcciion or earrjfing on any occnpation, trade or bal« 
neu in India by n foreign national. An appUention In form EFN*I haa to be 
•nbmitted in qnadmplieate to the Reaerve Bank throngh proipeetive eafdoyer and 
ihooldbe accompanied by—*(a) a certified copy of the eontraet (in duplicate) 
giving term! and eonditiona of employment; and (b) the applicant'a ennent paae- 
port. If, however, the applicant ia In India at the time of completion of form EFN> 
I, hia pasaport ahoold be submitted to the ReMtve Bank for verification within IS 
days of his arrival in India. An application in foim EFN II has to be aubmitted 
directly to the Reaerve Bank in qoadrupficate together with the applicant’s current 
passport. If the applicant is not in India at the time of submission of this applica¬ 
tion, his passport likewise should be aubmitted-to the Reserve Bank for verification 
within the same period of IS days after bis arrival in India. If the applicant is a 
national of a Commonwealth country, be too will have to make a declaration in the 
form specified in the 7th Schedule to the Foreign Exchange Regulation Rules, 1974. 
Applications for permission to continue the existing arrangements or to enter into 
new arrangements have to be submitted in the ptescribed form as aforesaid to the 
Controller of Foreign Exchange, Control Division, Reserve Bank of India, Central 
Oflke, Bombay-1 [vide Press Notes issued by the Reserve Bank of India, Press 
Relations Section, Central Office, dated -Slat December, 1973]. On the receipt of 
this application, the Reserve Bank may, after making such enquiry as it deems fit, 
allow the application subject to such conditions, if any, as it may think fit to impose 
or reject the application. However, before rejection of the application the applioanc 
ought to have been given a reasonable oppwtnnity for making a repreaantatioB ia 
the matter. 

This Section is applicable in respect of employmrnt in Indis on or aftm 1st 
lanuaiy, 1974. According to Reserve Bank's letter No. EC Co. FCS.1027/22-74 
dated 7th August, 1974, '’this section would be applicable in respect of employment 
mken up in India on or after 1st January, 1974. In the case of foreign nationals 
who had taken up employment in In dia before Ist January, W74, the pro visions of 
Section 30 would be 'attrr^led' only if the Subsisting eontraet of empleyment is 
either renewed or novated hy alteration in nmterial terms (erith regard to emduments 
payable etc.) after the commencement of the Act. We may also add that uMhou^ 
asstated. Section 30 would not apply to em p i oy m e uts taken up prior to let ihuumy, 
1974,^pioyi8lonsor Section 28 (J) would be attracted if the appotetasenls^ 
bild by foreign nationals (siooe fwlor to the above dale) in the capaelgf of 



ik 

or OwnifemeBt adfbonaadaeooidiitil^it toMeeMaiyferthemtoqt^ 
totteoAstte the pmeribed tom bafon SIM Amut, 1974 tor ponoinioo to 

fO OM Of hoM iMh VPOiMBeiltt.*’ 

Af muda amtewentt of foieiiB Bationala Ib India, aceoadiag to PKaa 
Makaao No. 33/1979>80 dated fith Aniort, 1979,‘tlMpcoGediiiefoveniiiigeasaie* 
■ant of ftweiiB naltonala intaduikal m well ai aon-tadwteal fiekh by Indian flnna, 
and companiw bu fbrlhar baca atraamUaed ia order to eat down ddaya and to 
avoid oaaeoaaaary eomapoadenee. Aatba Government baa to taka a total view of 
amployineBtofforelia aationala. indndlag the foreign eaduage eapenditare reanlt* 
ting from anch cmployaMat, it baa bcm dedded tnat the Indian flrma and compaaiea 
intending Ip engage the lervioM of foreign teehnidaai may hereafter apply directly 
to tba AdminiMrativaMiaiitry of the Ooverament of India even if the period doM 
not eaceed 12 montha. After the Oovemment'a approval ia obtained by an applicant- 
eompany, the foicign teehnidana to be employed in India ahould anbmit to the 
Rcicrvo Bank of India application in form EFN*1 throngh the eompany for peimia- 
don under Section 30 of the Foreign Exchange Regulation Act 

Rr here teChnidaap are reqnircd to be engaged for perioda exceeding in the 
aggregate 12 man-monthi ia connection with the implementation of new indnatrial 
projccta or for expansion of existing industrial projects, the present procedure for 
obtaining package approval from the Administrative Ministry of Government of 
India, for technical services, arrangements covering the entire requirements of the 
projects will continue to be in force. 

The Reserve Bank will continue to deal with applications from industrial 
•BtciprisM desirons of engaging foreign technicians for short periods not exceeding 
3 months for attending to break-downs, overhauling and maintenance of plant and 
■adhiacry imported from abroad, such application Ims to be made to the cooeerned 
oflee of the Exchange Control Department as hitherto." 

Ko atrieli o n a om entablia h sa a eit of place of bnaiaenn to India ( B ec t lon 
21); Sob^ctioa (1) imposM certain reitrietions on: (a) estaUisbment in India of 
a blanch, office or other place of businen; (b) carrying on of any activity of a 
trading, comnArdal or indnatrial nature, other thu an activity for the carrying on 
of which permbsion of the Reserve Bank has been obtained under Section 28; 
(c) acquiring ofthe whole or any part of any undertaking in India of any person 
or eompany cunying on any trade, commerce or industry; (d) purchase of the 
■harea in India of any company mentioned in clause (e) above. According to the 
Raaerve Bank’s lettar No. EC Co. PCS 1027/22-74 dat^ 7th August, 1974, which 
was in v^ly to an enquiry as to whether a company having a resident rep r esentative 
or aalei atationed at a place ia India which is neither the head office nor 

the teunqlijinffice to be oeaaidered as apteceorbusinesain bdiaforpoipoaesof 
factlbUtip^l) (aX *^8faMe thefbicigB oompmiy would be deemed to bscarqdnf on 
aanuMi^ aetti^ la India thioa^ ita rspcesanlative it would have to obtain 
iawl^ parphrinu la terms cf 8 aition2<lffloftbePoiaigBExdiaa|Bli|ulaBoft 



Act, 1^ to ecMlaw to may os titt mM tedfi^. that It It that 
ftoa (hit doriflettiai that aoootoU|hfviq|afMldattnpKiianttvait«loMdto 
• pheainlBdiaafhkhitatllhtrlttM oOtt aerhitWBhdBotbamddba dMito< 
totottfiiiMMcoauBtfctolacthltittlaltidla. **lfji«eatoU 9 iaeoipfltiltd atoood. 
Of toortiieh OMiMideatiBlcnitbaMit t^a 4Q%oravhinfb4iftadloMqMaK 
iticqaiied to pnit■ winmiinrTrfnrrwrttrinttfttrttlttlorrirnfn in mitnawfi. 
theooapuf WMld be dowied to bo ottobUthim • PlMo of bnilwtit to tadto 
for aodertaktag tfadtof/eooMMictol tetiviigr oad it will bo aeeeittiy for it 
to obtaia Buh^ pemiMioB oodtr Scetioo 29 (1) (a) of the Aet. At Rfudi 
tbo qMniflg of a aitt ofloe wheie a foniga!ooBipaiqr it cxeeadagooatnct totoa* 
talittim of^nt tad tMchiiianr, eonttnetioB ofa boUding ate., k it adviiod that if 
the company hu obtained Ratervo Baak't approval for aueatiag the oontiiet vndtr 
Section 290) (a) or 29 (2) (a) of the FBkA» 1973* at the to** BAy he, a teponto 
peradmioa for opeatog of the tita oflke for the pnrpotevillnolbeDectaiMjr 
[Vide letter No. Co. PCS 27S7/106-7S dated 10th October, 19731. B it that evideto 
fram tUt clailSetkoa that potttog of a taka eogbicer forreadariag alkMdai 
■ervioet to the enttomera of the compasy ia regarded aa eatablkhtog a plaee of 
boaineti to India. 

Sub<oeetion (1) fluther providet for the ganeial or apeeial penniiaioB of the 
Reatrve Bank to be oixained for carrying on any of the aetivitiet mentioned above. 
The Reserve Bank*! penniarion in this rtoard hat to be obtained by the followtog 
categoriet of peraont, viz.—(i) a perton reaident oataMe Indie (whether a dtiKO of 
Indiaornot); or(ii)a perton who ianotacittaenorindiabanaidenttoladio; 
or (iii) a company (odicr than a banking compmqr) which it not ineorporated aader 
anylawinforoeinlndia;or(iv)ac<nnpaay to whieh the nonriesident iatereat k 
more than 40% ; or (v) any bia^ of aforaaaid company. 

Aceordiag to Explanation to the Sectioa, a 'eompaay* hat the tame meaahi 
aa in clanae (b) of Explanation to Section 28, that is, any body corporate aad 
indndesaflrmor otheraiaoeiaticmofto^idoai. According to the Rei^ Baaifo* 
letter No. Co. PCS. 2737/i06>79 dated October, 10^ 1975, "if the company hot 
obtained the Reterto Baakk ^>piovtl for exeenting the eontraet nndtr Seetiea 
29 (1) (a) or Section 29 (2) (a) ofFBRA, 1973, at the earn may be, a aepaiata pay 
miaiion for opening of the aiteoSke for the pnrpote will not be neotaaary^ 

In rcapect of tndi penonaai aforaaaid, antotection (2) aayt that aneh 
penont or eompaniet nuy make aa ap^kntion to the Reit r ve Bank withia a period 
ofd monthi from the eommencement the Aet (or tneb period at die Reatfve Bgak 
may allow in thk behalf} for permimion toeoattonetoeariyoatadiaetivithaand 
ih^i- <nteWi«h"«w»*f, The anbaw ti on ako atatet that the appHcattaa nmy be giaatod 
or ndeeted by the Remrvn Bank aftw nwktog doe entofcy oonrid er ing the re* 

that may be aaitoe to ihiabehatf. It hu ako boea laid dowa that if 
dto k lajeaed by too Raaam Bahk, than onto pemena or nn a to aa k a 

moat dkeontiime their activittea and deu down thdreatabikhawnt within 90 daya 
of the igjaelionofthcirapplieationor within anditiaMUfflqr be glvon to ttauhf 



tlw iM««« Farther, where a penon or oompeny ie reqoind tomefcetlM 
for penninion to contiaoe Ui eetivitiee of ettabliifatneiite hot mikee no 
the Reierve Bank can call upon eodh person or oompany to diseontbiaa 
Ha activities and to dose down their establishmenta: bnt before any sndi order is 
node the Reserve Bank has to five * reasonaUe <^>pbrtnnity to the parties afibeled 
to Make representation in the nsatter. 

An application for permission nnder this Section diall be made in qaadrafv 
Healain the prescribed forms, via.. FNC>1 for nndertaldng in bdia of an aetivity of 
tradini, commerdel or indnstrial nature or for establishini in India abiandt/offlee 
or other place of busineu for carrying on sndi activities (a composite applicoticm 
Shonld be snbmitted for alltheitenuofnunufaetnre/aetivities to be ondertaken by 
the applicant): FNC'2 for acquiring the whole oranypartofannndertakingln 
liM fu of any person or company carrying on trade, commerce or indnstiy | FNC-3 
for pnT vt»»«g of shares in India of any company for carrying on trade, oommeroe or 
industry: FNC>7 for carrying on in India an activity of trade, commerce or industrial 
nature, or for establishing in India a branch office or other place of busineu for 
carrying on such activity or for continuing the establishment of such a branch/office 
etc.,: FNC*8 for continuing to hold shares in India of any company carrying on' 
commerce or industry (this form to be completed by eompaniu incorpora¬ 
ted abroad or in which non-resident is more than 40%—a coitaposite application to 
be submitted for all the sham held by the applicant); FNC-9 for continning to 
iKild ia India of any company carrying on trade, commerce or industry (this 
form to be completed tv individuals including Indian nationals mident oniside 
India and foreign citizens ruident in India-a composite application to be submitted 
for all sham held.by the applicant) j FNO-IO for ntabliihing an office or posting a 
representative in India by an overseas oompany for carrying on liaison activity. 

The Central Oovernment bu issued certain guidelinu for administering 
Section 29 of the FERA, as well as darifieation and ampliBcation to the guidelines. 
Ihew are suggutive of the policy to be followed by the Reserve Bank 

in dealing with apj^ications made to it nnder Section 29. They do sot, howevei; 
eiempt any company falling within the purview of this Section from complying srith 
iia provisions [Reserve Bank's Istter No. EC. Co.FCS 1383/22-74 dated 2fth Septem¬ 
ber, 1974]. 

The gnWfH— mentioned above apply to: (a) Indian companies having more 
40 ^ foreign holdings, and (b) brandws of foreign eompaniu operating in 

It wtmy be noted that them guidelinu do not govern non-mident of Indian 
origin who have been allowed by the Oovernment of India to invnt in India on a 
spedfle cft vdtriaii that neither the capital nor profits/dividends will be allowed to be 
A probe into guidelinu would reveal that they daisifV all the compn- 
siu Into S broad categoriu on the basis of Iheir activities. Theu categorlu are— 
(0 Indastflal activities. (U) tta^ activities. (Hi) other speeiiled acUvitias. Gv) aii>> 
11^ aiiW iH|i|iing Tsimpanifi and (v) miscellaneous. The eompaniu have bees 
fbrAer sutihaBilednadu some of theu S categories. The first category of. com- 
paalu baaed on the iodoatrlal activitieo.>hM 4 snlhealegoriu of compaaiss. sis. 
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|iO «Mvnl««KPI«dtatt»pra4w^ Appcadb I Indw* 

tiM Iknofaii FebfWfy 1973 or ntoged la o ^n^oAtecBtly cxport-ortaMd 

iadnrtqr (nioinmnaporti being <0% or total pradnclioa); (b) cmpuica baviai 
an tadnatfid Heaaea altar FObnaqr, 1970 for aaan nfn ata t ing la the productioa of 
tonaaeBeifladiaAneodixIortbalndBatilallioeBolaf PoHcf. 1973 or eniaiad ia 
pndoa^aatly aaport-oriaatad iadoatnr (mfadmnm aiporta briag 60% of tha total 
p f odoction) I (c) companio bavtog a valid Induitiiai llemoa and engaged iq pro- 
dnotioa of itenu not ipaeifled in Appendix I oflba Indmtrial Licencing Policyt 1^3* 
bat engage in the maaufkctaring aetivitlex wbloh need aopbiatieated teehaoloflr; 
(d) oompanief engagedin other mannfaotariBg acthriea. 

Under the ncoad category of eompaniee baled on trading activitiei, then 
are two inb>Gategorlei of companiWi nase^—(a) conpaniM engaged predoininen* 
tly in internal trading and commercial acHvitiei; and (b) mannricturing companiea 
i.e., companies engaged in trading activities in respect of products not aumnflie* 
tnr^ by them. 

Companies falling under the third category based on other ipedfled aotivi> 
ties an again inb-classifled into companies engag^ in: (a) construction activities, 
(b) plMfriftw activities, (c) consultancy work by technical and enginoeiinf coosal- 
tants and by non*teehnlcaI eonsaltaats and (d) by manufacturing compaaieB engaged 
in Goninltancy work. 

The gnWeUiMi contemplate coovenioB of branch of foreign eompaaies, save 
and except airlines and shipping companies, into Indian companies in temu of the 
Ooxemment policy with a minimum Indian equity participation of 26% and with 
a nmximum of 74% foreign equity iharehoMingi. This is however snltMed to two 
exceptioiis. Foi^ equity of more than 74% n»y be allowed in the followiag two 

cases, namely-(i) 100% export oriented units depending on the merits ofesdi 

case, and (iQ airlines and shipping companies based on reciprocity. The percentage 
of foreign equity holding between 40% and 74% has to be determinined only by the 
Reserve Bank jndging from the merits of eaeh case, e j,, developing npertiie, skills or 
facilities (distribution net work etc.) nt^ readily available udigeaously and export 
contribution etc. The Reserve Bank is also at liberQr to fix the period over which such 
percentage is to be reached. In the matter of according fresh approvals to the cases 
as per the gvid*”"”, due consideration is also given to other relevant aspeets like 

leicarch and developmental programme initiated by the bdian company and sllpa- 

regarding transferability eg technology from the foreign collabontors to the 
eompany. sub-licencing of technol^. soquiiUon of raw^materials and 
from the foreign collaborators and existing regulation in respect of the 
uw etc. According to the guidelines, Indian eoaipanies with 40% foiulga 
and branches of foreign eompanies may condnaa their aa ri st in g aetM> 

ties after increasing «rithin the spedflcdpnlod Indian paitleipationle-nat kmthan 
26 %oftheeqnity of the company (in the case of braaiAes oiW coaveiffog -OcaH 
selves into companief), ibonM they be engaged in prodnetton of items sped* 
Bed in Appendix I of the-Indiwtriallioea^ Policy qf 1973 or engaged in a prcde- 
tiy export-oriented industry or eng^ In maimfoctiiring of other oethridm 



titiOB MtiiritiM. Aliotfa«rcoap«iibi,btthqp««fitidtaaiuiaf^^ or tiadiif 
c(WH>Miii, h«v« to Mat dowa foni|a rt urt b o M iai lo tb» kval of 40%. Howavari 
the priaa^la of faoipodtjr foiane the fuaetimiai ofttwbnadee^aiiliaMaad 
lUpplai eooqNuuee opentlaf ia iadia. The goldellaei alio etipBlaletlMtlfaooaK- 
paay » eaisfed hi molti'actiTity opetMloae thea a total view iball be tak» ofaH 
theaedvitiMia whiehaeompaaf iaeagaied while ooniidcriag the qaaetioB of 
allewiag it to eeny on bwiaeM. The an^ortkm of oo^itt eovaiad by Appeadis I of 
the bidmtiial Ueenoihg Polky of 197J aod thoee falliof outride the ambit ofthto 
will be a material ooarideration.. If aotivitiee oatride Appendia 1 eoutitote only a 
ariaor part of the total aetivitiei of the compaaiee (not caoeediai 29% ofthe ea* 
fhctory value of the aaaaal prodootioa or Re. 5 craiea whichevar it ktt) then it 
■hall be allowed to oondane oa the barie of eaiatiog appravab provided Indian 
paitidpatioB it not leu than 24% of the equity of the company. 

If a company ia engaged in production of itemi epecifled in Appendix I of 
Indnetrial UeeaoiBg polhqr or if it ie engaged ia export<orieBted indnetry, then it 
wQl be eutgeet to dilation formula ac and when they oome up for eipanrion. It may 
be reoapitulated that predominentiy export-oriented indnetry ia one of which 
nrinUnum eaport ia 6Q% of iti total production. According to letter No. 14/1/79 
BP(INU) dated February 8, 1979 iuued by the Oovemment of India. Miniitry of 
of Finance (Department of Economio AflSiita). "weight can be given only for direct 
export undertaken by companica in India in deciding the level of non-reaident 
iateraat.,..*’ 

According to the Reeerve Bank'e letter No. EC Co. PCS 1027/22<74 dated 
7th Angnat, 1974, 'Yor the purpoae of determining whether the applicant-company’a 
aadvhy predominentiy ie export-oriented or net, the total production ofallitema 
produced by it would be talm into acoount. Ihe value of the oompaay'a axporta 
■houldBOtbelcaetbaa40%oftbe total u-factory coat, lem eicke duty (if any), 
of ita production aa dariScd by the coat accountant (in practice)." 

Aecording to tbe darilication and amplIBcation of itema for adminiatering 
Seotlon 29 of Foreign ExebangeRegnlatian Act, 1973, (a) if the aetivitiea of a 
company under Appendix I combined with activitiee requiring sophiaticated techno¬ 
logy and exporta, accounted for not leea than 75% of the annual turnover, such a 
company would be allowed to oentinoe ita aothritiea lubjeet to the condition that 
it would increaae Indian participation within a apeeMed period, to not ieei than 
24% of the equity of tbe capital; (b) if the adivitiee of a company under Appendfaf 
1 together with aotlvhlee requiring aopbittlcated tedinology and export! account tor 
not leae than 40% of the tottl turnover, eu^ a eoaqmay will be allowed to continue 
haactivitiee^^ul^tollie condition that It will increaae within a period. Indian 
pHtiripnliotijle not leaa than 49% of tbe equiqr of tbe company. In aoch cavca, a 
co n di tM t ^ atlpnloted ttet the compos eoneemed rtouM amlertake to 
export a minimum of t0% of ite total auonal turnover wfchin a period of 2 yearn 
cornmencingfimn the ^ of approval q(jhe R eee r ve Bank; (c) If flm export! ofa 



eoi^ugr MPoM fin ttonAaa 40% «fiito total ttaMtlnwMrtiidi < aaatpaiy 
wSIbedkivedtocoatiBoe itiactivllietMbjMttollwaoBdltkMtiiat it williaONMii 
«lthbiaapecUedp«riodtIndiaapartidpatioatoBetl«MthtB49%oftkB ci|ai^ of 
OoooBipaay. , 

Hm Dopartaaeatof Sdeace aad Tedttoloiy k eoBiBlted wlMa tho conyaaiN 
Miiaiad in maaBfSutDriof activitiM nquirtag M|Aiitloatad technolou nuke an 
appUeadon in thiarefard. All relofant a^aeta like import anbadtntion and im p ac t 
on eoonoaqr aw given doe wdglitate on. Fwahfowiiaeqnity participatioa ia not 
gmniad to oompaaka pfcdominantij eegafed in intataal tndtog and cnmm a t d a l 
aatMlioa. Sachp w d oaim a ntly angapedc o mpaniaaaaiwliaacoaapaniaa whfcfc aw 
angatad ia mannhctaring aetivitiea not ^edfkd in Appaadin I of the Indurtrial 
Uceacing Policy, 1973 and which do not wqniw any aophlatkated technology, wiO 
have an option eitlw to wdnce their foidgn equity holding to 40% or to covert 
themaelvea into pwteminentiy manufacturing companiea in the areaa apecifled in 
Appandiz 1 of tte Indnitrial licencing policy, 1973, or aa the caw may be, to engage 
fhemsalvea in predominantly ezpor^oriealed industries. If them conditions aw not 
acceptable to the company, it ia allowed to wind up its business. 

In the interest of eonanoaera, a maaufhetiuing company may be allowed to 
carry on internal trading in essential or associate prodnota or to develop andllariea. 
But the articles so traded should Amodonaliy pertain to the oompany’s mainmaan* 
ftetnriitg activities and constitute relativabr a small portion of the ovwnil activities 
not eiceeding 2S% of the ea*fhctory value of the umual production or Ra. 5 crorea 
whichever is leas]. However, for the purpose of internal twde, the oompany will 
not be allowed to use its trade mark or toand aamaa in raspert of the products not 
manufactnred by it. Manufacturing companies may alw be allowed to act as 
eonsultants in these areas in whkh they have developed apeeialiaation. But the eom^ 
panies predomloently engaged in trading and manufacturing activities cannot avail 
themselves of this facility. 

The Reserve Bank, through its Press Note dated 28th November, 1974, 
granted "general exemption to companies incorporated in India, in which the non> 
r e rid e o t interest does not eseeed 74% of their total equity capital, from the opera¬ 
tions of the provisions of Section 2^Q of the Foreign Bwhange Regulation Act, 

1973. Undw this section, it wiii be reetiled, all companiea (other than bahkiiM 
oompanies) which aw incorpowted abroad, or in which the non resident interest is 
mow then 40%, u well w btanebes of such companies, aw required to obtain the 
permissioa of the Reserve Bank to oontinne their trading, commewial or iadusteial 
activliiee in India whkh they have been emryiag on shoe prior to 1st Jaanaiy, 

1974. Iho eaeavtion now granted is, kowever, appRcahle only iu ttw eaw tiTIbHow- 
fgg oatsBorias of oompaaim whkh have been granted iksnew after Febrnary 1970 
nndortbe'Iadasirks ( Pr v il o f isn t and Rapilation) Aet,>J951 a aompaaka engaisd 
enlaaivek hi the pradnaiioa of kams apacMed in Appandis | to the IndnatriM 
Ueaaee pollef. 1973. Hep e rt e r knied eempa a ias the aaahal avan|e eadhetory 
a«tfaKlidiai«Hked«lfpayd(iM)orivhoat prodaets anpoiled duilns the tost} 
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ywn to plKctoattU* India (other thaa Nepal and Bliiilia)ii aotleN dm fiO% of 

the total cxpfiutoiy ooet of aanual prodtKdkm. The eompaaka ao cwQipCed are 
laqttiredtofileadeclaratioawithtlieilewrfeBaiikia the pretcrlbed fonabefora 
Fabmaiy 24,1975. 

ParroaattoSectiM29(l) of the FBRA, 1973 the Reienfe Bahk, through 
iu Notificatioa No. FERA 22/74*R.B. dated January 11.1974, hat granted “genwal 
penniMioo to ahippbg compaiiiee which are not iooorporated in India and which 
do not have a branch oflBee or other place of boiinew in India, to earry on in India 
through their local agenta and aubjed to the other ptoviaiona of the aald Act and 
of any mlea, diiectiona or ordera aonde thereunder, their normal eonunereial activi* 
tiealiketranaportationofgoodaand paaaengera, and oolketion of freight chargea 
and farea". 

JUstrietlon on aettUmtnt etc. {Section 24) : This aection has sought to 
eootrol. regulate, prohibit payments or refflUtnnees in favour of non-raiident in 
pursuaoceofany settlement of prc^rty by sale aiwell hi by gift, without the 
general or special permission ot the Reserve Bank. It may be noted that a settlement 
is an instrument by which the interest in the immovabie or moveable property is 
disposed of or agreed to be disposed of and which may affect devolution of succes¬ 
sive interest in such property. Settlement may be of two types, vb., testamenUry 
and non-testamcntaiy. The testamentary type of settlement would be trusts created 
by will or its eodidi. As a result of this section, no person resident in India can 
cieate a bust in flavour of a non-resident residing in territories other than the noti- 
M territories, without the perminion of the Reserve Bank. According to the pro¬ 
viso to this section, any settlement or gift or any power exercised without the permi¬ 
ssion of the the Reserve Bank shall not be invalid merely on the ground that such 
parmisaion has not been obtained. By virtue of Notification No. FERA. 13/74- 
R.B. dated let January, 1974 as amended up to May 21, 1979, issued by the 
Reaerve Bank of India, “the prohibition imposed by that section (Section 24) shall 
not apply to the making of any settlement or gift of any property outside India by. 
any foceign dtizen resident in India but not permanently resident therein.** 

Cartafai Frawisi«H me So C o mp e nie e (BectUai 26) | Subsection (1) has 
bestowed vital powers on the Central Government or the Reserve Bank with a view 
to regulating and oontrolling certain foreigB companies. Such compaaiee are those 
whiehaie mentioned in Eipianation I. Sub-section (1) will apply to On femign com- 
panlca if they fttUI the following conditions, viz.—(a) if such compmqris Controlled 
by persons resident in India, Le., if such non-resident interest is 49% or leu; or (b) 
if the eoopany is such that more than one-half of the sums which, on its liquidation, 
would be reoahraUe by, or for the benefit of, persons resident in India; or (e) if the 
eqm*oyi* sachthatgiote that ope-half of the assets wUdi on liqaidation thereof 
IpRdd be opiitriile for distribntion after the payment to the eraditots would be 
issliBblediincHyef indirectly by»wr for the benefit of, persons resident in India; 
or ^ if the oonspanyie such that mere foan one-half of the interest pay^e on its 
■^eissn or dividends payrihie on its p ref e w n ce or onltaary share catftsl is rfoslvahle 



tyoftott»beatftofpeii»ntt«ri d c« t ta Mb. thm B w gwi ii u diMcnU 
intaoitaMibfdtBeonpiiiiM. Aflcordiii|lo&tfiiiutloiilI,iiliHt tb» IdMiqr 
«ftliepmonby w]ioiii«rrorwlioMbMMfltMyfwa,Micli, SsMiwt or tfvidcodt 
•lodlKeayoriiidtMGtlyNOBhriblBdepMdt ootte.nMdM.lqruijr ponoo raMm 
taIfldia.oropoiPwvMtod In blm la tiMt bAalf, mbIi ton. aMB^'inlmtor 
divUendi are for the poipoie of etaiue (b)or Biplaiiation to dooiMd 
tobeieodvabletfieetly ortndbeetly by or for the beneit orpenoaeieeMeotbi 
iiMito- Aoooi^to Bxpicnation Hf. ^‘aoiMcddoBt interMt** BiaelM participa¬ 
tion lattoihaieei^talbf, or entitleiBeat to foe dlitritotaUe prolto of, any 
ladirMaal or oonpany reiident oatiide India, or any eompa^ not ineorporaied 
under any law In foree in India, or any braneh of cedi company whether rcaMcat 
ootiide India or not; forther, tUs dcfinidoa ie abo ap^teaUe to foe prowiioaa ii 
contained in Sections 28,29 and 31. 

Ffom the definition of “penon reeident in Indie", as contained in Section 
2(p). it is clear that an Indian national mignting abroad will be regarded as a person 
resident outside India, that is, at a non •resident. Accordingly, if euch non-resident 
person holds any ahafci in a company, such shareholding will be regarded as non* 
leaident holding both Ispdly and technical^; such share-holdings have to bo taken 
into while reckoning "non-resident interest" for the purpose of 

administration of Sections 26.28.29 and 31. According to the daiilication regarding 
H«antH.in of non-residcot shareholding under this Act issued by the Government of 
India vide their letter No. 1/22/7S FF(INU) dated January S, 1978, "it has been 
decided that the Reserve Bank of India could take a liberal view, administratively in 
such cases and give its clearance for the purposes of Sections 26(7), 28, 29 and 31 
oftheAot. In other words, for purposes of these sections and for reckoning non- 
nsident interest, the Reserve Bank of India would exclude the shares held by Indian 

who might have migrated abroad.” However, the companies hava to 
report such etmngai in the status of Indian shareholders. According to the Reserve 
Bank’s letter No. EC Co. FCS.1767/2^80 dated February 18. 1980, "the Reserve 
Bank of India would be prepared to grant general permission under Sections 26(7), 
28,29. and 31 of the Forego Exchange Regoiation Act, 1973, provided -(a) the 
non-resident shareholdings which enjoy the facility of repatriatloii/remtttanee of 
capital and dividends do not exceed 40% of the total paid up capital of foe com¬ 
pany; and (b) the entire non-resident interest in excen of 40% consists of stores 
held by non-iesidentt of Indian natilonality/origia on non-repatriation basis, that is, 
without any right of repatriation of the capital invested in such stores or the divi¬ 
dend accruing thereon. In order to minimise references to the Reserve Bank 
oontei|nent upon any ctongee in the storehoidings of the type referred to at (to 
above after the grant of general permissioa,.ttoRaBaEtt JlHkpflpdia con¬ 

sider o*i««g a reasonable ceiK.. g on such shaceluddings on the merits each case 
so that the general permission continaes to reasaln valid ao loog'aa the Hmita 
so fixed is not exceeded. Aceordingiy. companies concerned may plmss to advised 
to approach to Reserve Bank Ibr grant general permission referred to aboi(e 
giving relevant details of the resident and non resident sharehoMiegs," 



Sab-McrioB 09 diontd be feed vithoat pfijudlMtotheieMralityofnb* 
Mctioe (1) becBUie it merely eete out whee the notice requited to be iMu^ nader 
■ub>Mctioii (1) may contain, and ia merely iOustiative. Tbii anb^ectUm atatea Ant 
by notice the>efaon in enthority of aneh company may be icqniied: (i) to fnmiab 
either to the Central Government or to the Reaerve Bankpartiodanofitaaaaeta 
and buaineaa aa may be apecifled in the notice: (ii) to cell or procure the aale of any 
foieiio ej^aaie through any aathoriaed dealer, the only oondition being that the 
order or nodce can only be iaaoed in reapeet of foreign eachange iridch each con* 
pany ia entitled to deid vrith ; (iii) to declare and pay anch dividend aa may be 
elated in the notice; 01 ) to leleaae any of ita aaieta in aneh manner u may be 
atated in the nodee; (v) to refrain from aeOing or tranifering or doing anytUng whidi 
affcctathe oompany*a rid>te or powen in relation to any inatrumenta or aecoritiea 
mentioned in the notice. Thna, anb-aection (1) read with anb^aection (2) empowera 
the Central Government or the Remrve Bank to require a foreign company to the 
above-mealioaed 5 things. 

To enforce complianee with any of the aforesaid requirements by the 
foreign company, the Oratral Oovmnment or the Reserve Bank hu the discretion 
to tender a notice in writing to any pen<» resident in India mentioning therein that 
it desires the apecifled requirements to be complied with by the company; also the 
Central Government or the Reserve Bank may direct that person to do or refrain 
limn doing any act which wUl~ (a) cause the foreign company to comply with such 
r eqn lr ementa or. (b) remove any obstade or render it in any respect more probable 
so that the foreign company can comp^r with the aforementioned leqniremeeta. 

According to a clarification iasned by the Reaerve Bank of India vide letter 
No. EC. Co. PCS 4273/22-78 dated May 24.1918, *'it is clarified that on a recant 
review of the policy followed by the Reaerve Bank in this regard, it baa been dedded 
to relax the restriction on declaration of dividend on merits of each case provided 
the FERA company has submitted to the Reaerve Bank its firm and concrete dilute 
propoeala for dilution of foreign equity to the required levd. In fact, this restric' 
tion hw already been relaxed in the nse of some FERA companies. It may Be 
mentioned in this connection that the restriction that EERA company shall not 
dedare and pay any dividend till the required level of non-resident interest is 
achieved in accordance with the Bank's tUrective nndcr FERA, 1973, has been 
Impoeed by the Bank at the time ofgranting extension of ttasebeji^ the original 
time limit one or two years allowed for dOution of forelga equity. In terms of 
Reaerve Bank's directives. FERA companies are required to adbmit to Bank Aeir 
firm and concrete proposal fbr bringing down tb^ non-resident interest to the 
apecifled level within a period of three momhs ftnm the date of receipt of Reserve 
Bank’s oommunicathm. If, thcrefine, the FERA company has submitM its dilntive 
proposals, and'takeh other neceasaryalspe in tlmo and also been enmest to comply 
with thh Badt** dilution within the edpnkled tlmcb the need Ibr ext en si on oftime 
and conacquent imposition of,)^ conditioa tnrriatkm AdeclaratipB iiid.Fkynnl of 
dividend would not have normally aibjin.’* 
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ffkqaiM to weun tb» leoiral or ipoilM pi n o i i i k w i oftlM Rcictvt Book ft* tht 
folkwiiigpiifpoiea, vis., 

(t) For isoroiinf nw wwM i ot }atnoit,fai toy toiiaosi oatiMcIadfaito 
aoN than 49%. Thn, rahoaetioB (3) prahiUta any paiaoa retUoatla lodia and 
havlag 51% or laon intenat ia aay hudaaaa oaMt India ftooi doing any aat 
vrhareby his interest in fho aaid bMinoM b ladneed and wharaby the intenat <tf dm 
non*fesldent becenes mon than *49%, Vanahanavantnality ariies and henonaa 
eaaantisl to do what haa bean prohiitad, gntial or ^aeial penniaaion wonM bi> 
ppnw nffftff wfy I 

(h) For tnnsfhring or onadni aay lanroat In aay fmdnaaa In ladia to^ or 
in favour^, a person or eonpany to whldiSectieii 29(1) of the ActanpHea, In 
other words, lub-ieetion (5) providea that no paeon leaid^ b India, Bhall traaalbr 
any intaest in a husinea In Indb, or create any such btereat ta inch hosinaaa, to or 
in favour of: (Q a person resident ontsMe Indb (wbetha a eltisan of Indb or not); 
(ii) a penon who is pot a eitisea of Indb bnt Is naMant In ladb; (lU) a oonpaay 
(otha a banking company) wUoh b not boorporatad anda aay bw b fona b Indb; 
and (iv) a company (otha than a baakbi oompany)b whidi the nomiaaideHt 
btaest is more than 40% ; 

(c) For ^vbg aay gnamnlae b leapeet of aay dabt, obligation or otha 
liability of a person lesMent ontside Indb or of a nonresident. Aooordbgto 
Reserve Bank’s Notiflcallon No. F6RA ldf74>R.B.dalid lltblaanaiy, I974|lhe 
Reserve Bank, purnaat to Saetion2d(d) of the FBRA, 1973, has given a ginenl 
permission to ”(a) aothofiied dcabn, mbM to radt restrictions m may bo imposed 
by the Reseive Bank fromtbmtotbMb(OtoglvegnaraataeaiafhvonrorparBens 
resident ta Indb in respect of any dsM or othw eUlgatlon or Ibbility ofpasens 
mident ouiside Indb, (ii) to give performanee bonds or gnaraatees (indndbg those 
in lieu of evnest money) b favour of overseubnyen on account of 9ma>Idr ex* 
portt made from indb; (b) Brm and oompaalea raddant in Indb to give gnarantoM 
to Inoomo'tax Offleeri a^ otha anthoritiM nnda the Inoome*bs Act, 1961 (4) of 
1961), in lespeot of taxM doe by nationals of foreign Stales b employ of anchflnns 
ereompani^" Through NotiSeation No. 3S/76*R.B. dated lOtt April, J976, the 
ReeavoBaakhu also granted gensnd porsBlasioa to **dilppinii|enbtogla,b 
respeet of any debt or otha ebligstloo or Unbllity of fhdr foreign lUppbg pria^ 
pab guarantee b favour of any efflca or otha authority appointed or eonstitated 
und^(a)lkeItteome'tas Act, 1961 (43 of 1961); (b)theGosloaM Aet, 1962(52 
of 1962); (o) ThehlnjorFactllMAeW 1963(3lor 1963);(d)aqrothaOniial 
wSbbAet.’* 

(d) )Pw laadb' or depoeWi^ aqr amney to aay ftnulia cooliultad aonspo* 
dee/Bsmi. Sttbueetbn provite bat ao psmon leddant b Indb shall: ^ had any 
money or (il) deposit aay nuMMy vrilh any flhna or eompaiv (otha than a baddng ooBi> 
paay) b wMflh the non*resideot inlaieah more than 40%. It Ibrtha siaim that sboh 
a Srm w oompaay shall not bonow namsy ftom a penoa feddent ta iadla; aho that 
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mkaancf €0mpuT ih«ll aot accept any dtpoAof « 

hi *“T* feaenlofipceUpMalmoahtlhtBHfi^, Tbih th$4li^k 

aoirite«iM 00 tteoop-mMeiitlNnTDmr to obtain the fa 

pafniniceorSM!tfcMi2tf(7;,tfaelfaMn« Baak fai inated laMnd pennMoo with 
M 9 aet toiwhflnB«r«oajw0y/S9r:*1(O thamaUaf oruyieonriiydiporithirMty 
MpfafWofmchlifinorooiniMqraiid tte aoeeptuoD of iwh dciiodt ^ noh ibm 

nr rnfinj; (If) f*~-“~l r~T*^*‘ (whntharby wayofadvaaneor other- 

fiipaD Ip each Arm or company, by purehating, aellim or othm agehu in the eonne 
d; «rl!>rt]wpurpoMor,thebiiriBallorrachflnnorcoBip>By,or againit oidcn for 
foodi^ propertiet or eervieei and the aeeeptanee of inch payments by mdi flna or 
en^mny: (Hi) the lending of any money to,orthBaudiiBgofapy deposit with, 
aneh Arm or oompany, as has been pendtted under danm (i) or dame OiX to 
boimw money or, u the oaM may be. to aee^ deposits.’* [Notifiostion No. 
FERA 17/74-R.B. dated llth Jannaiy. 1974]. 


A firm or company (other than a banking company) having non-resident 
inlersst of more than 40^ is prohibited, aicept with the general or special 
punriision of the Reserve Bank fnm borrowing or aeeepting a deposit of any money 
ftpsi a person resident in India. According to the dariflcatkm of the Reserve Bawig 
videtheir letter No. EC. Co. PCS. 1 27/22/14 dated 7th August, 1974,‘’a foreign 
ooi^any tetending to sell the land or any lasniovable property in India owned by it 
ehePld bbtain prior permission of the Reserve Baak to dispose of the property in 
tsTSMofSeetionSl of the Foreign Eichange Regulation Ai^ 1973. In case prior 
p i nnffT*"" has been obtained under Seotion 31 of the Act, it would be in order for 
the ooBipaiiy to accept deposit in connection with the sale of the property. As 
rsgards the aeeeptanee of security deposits from veudors and othm contractors, 
pr i or p erm is sion of the Re s e r ve Bank will be necessary under Section26 (7>oftha 
PERA, 1973.** 


If a person intends to lend money to, or make a deposit with, a firm or 
etmipany as aforesaid, he would do^well to satisfy himself that the firm or the 
vf"vp««»y coneemed has been permitted U> borrow monqr or accept depodts. An - 
appUealion for peimimion to obtain or to grant loans/overdrafts has to be made in 
Pocai .L.O.V. !• An application for permission to accept deposits is to be made in 
FoimL.O.V. 2. **Firms/companiea of the kind referred to, intending to borrow 
fkom any bank authorised to deal in foreign exchange in India are required to 
submit fae application in the presciibed form to the bank ooncemed. Wheif, bbw- 
ever they propose to borrow from other aonrees or to accept dqwsits from tasMejsls 
in India, the'iagisteired/bead/principal ofitce the flnn/oompany should make an a^- 
sniiaainthe prescribed form direct to the oAee of the Reserve Bide wifain whose 
Jnriadiaiien the applieant’sofltoe is situated. The prsseribed appUoatlon fbems can 
hnafaniaailkom any offloo of the Reserve Bank or any bank authoiisad to deal in 
iimigp snnhsngu.^* |Prahi Note dated laaiiaiy 14.1974 imnad by the Resarva Bank 
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THE INS T I TUT E OP 
CHARTERED ACCODNTAim OF INDIA* 


STUDY MAIERIAL 1 . 8 . P. (NN) CL-lt 


FINAL COURSE (NN) 

COMPANY LAW 

STUDY-X -- 

Capital IMm (CmMI) Act 1M7 cai EiCBpIlaa Drier 
iMHi ttmaaier. de. 

latraiacdaB: Haviaf thought it apedient to provide for control over the 
iMues of capital, thia caactment was oroughC into existcDce. It eatends to the 
whole of India except the State of Januna ft Kaihmir; it appliee alio to dtiaeas 
of ladiai outside India (Section 1). 


MaUsuiCSectien t): 

(a) ChMpaajr: It means a oompiay as deSned in Section 3 of the Com* 
paalM Act, 1936 and inclndM a foreign eompany within the neaalng of 
Section 391 of the Companies Act 

(b) Itsua ef Capital: The phrase means the issuing or creation of any 
ecenrities whethei for cash or otherwise, and inclMes the capitaliution 
of proSta or r eserve s far the porpoM of converting partly paid-up shares 
into fully paitbap shaies or increasing the par value of shares already 
issued. 

(c) Pffsair CssMpany: It means a Private Company u deSned in Section 
3(l)(iii)«f » Companke Act 


pruaradip tha BmHtf Stadba of Aa buMtga 
If tmKa. PamUMm ft tka C pmeU affm 
ENMlAlEilH in NAPlIlH Avltil nnf 
w APOnWV mm NPNv Ip ME JEEWHEp 
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(d) Fro^etmi Frotpectu ammu uy procpectas. a'ltioe, dradan, adm- 
tlMOMatt or other docaiaeot iavitiag oflfen froai therpaUicforOe 
labecriptioa or pwchaw of aay KcariUn of a oontpany. 

(e) Ararirlef: Thktemaieaataay ofthefoHowiogiafttniBMatiiiraed,er 
to be inaedt or created or to be created, by or for the beaeflt of the 
oomiMay. viz., (i) diaree, itodn aad boadi; (ii) debeatarea; 
(ill) eBortgagB deede, iaetroiBeBts of pawn, pledge or bypothecatioa and 
any other iottrumeoti, creating or evidencing a charn or lien on the 
aaietof the company; and (ivJ inetmmente acknowledgiag loan to or 
Indebtednem of dm company and gnaranteed by a third party or entered 
into Jointly with a third party. 

(f) States : The word meaae the territoriei of India to whidi thie Act 
eztendf. 

Snb*iection (2) of Section 2 provides that any reference in this Act to ofiering 
secarities to the public has to be construed as including a reference to 
offering them to any section of the public, whether lelected as members, 
debentnresholders or holders of any other tecnrities of the company concerned or 
as clients of the person iuuing any prospectus in relation to such securities, or 
mlaeted in aay olher manner. However, acoording to the proviso to this 
svb>seetion, this prevision must not be taken u requiring any oltex to be treated 
as made to the public if it can properly be regarded, in all circumstances, u 
not being calculated to result directly or indite^ in the securities becoa^g 
available for the subscription or purchase by persons other than those receivieg 
the offer, or otherwiae at being a domestic concern of the penons making or 
icceiving it. 

Controlem Issue efemital: It has bean stated in the introductory part that 
the Capital Issues (Control) Aa is deaigaed to provide for control over imnes of 
capital. For the purpose of CKrcIm of this control over issue of aq>ital, Seodon 
3 provides that no company inco r por ate d in the States shall, eieept iHth the eon- 
seat of the Central O ovemment, make an imue of capital outside the Statoe. 
Further no coewauy whether or not incorporated in the States shaH, eacept with 
the consent of the Central Government, do the foltowing thinp: namely— > 

(a) Make aa issue of capital in the SMas; 

(b) Mske in the States any public oSbr of securities for sale: 

(c) Renew or postpone the date of maturity or repayment oi any security 
maturing rot payment in the States. 

Thus these provisions enable the Central Government indirectly to eierdae' 
its control by preventing these acts from being done without the consent of toe 
Cbntral Government. 

On the receipt Ofthe application for the purpose, the Central Govenamnt 
may make an order according reco^ition to the issue of capital made or to be 
made outside the States by a company not incorporated in the States 001^ 
section (3)]. 



Tli Ceatrid Govonaeiit may qualify any oooaaBt or neofaitioB accorded 
bf it ndw 8ob>icctioB (2) or Siib^aetioa 15) with aach cooditioaa, whether fbr 
i«MdiBteorfatareAildliBint.aaitaay thiokftttoiapoee; and wheie a oeas- 
paay acta is pwaaaBoe of aueh ccaacBt or leeogBitioot it haa to coaojply with 
the larau or oeiaditioDB ab iapoacd [)8eb aecdon (4)]. 

iraayappUeatioafor coaaeat or lecogaition of the Central OoveranieBt 
mder any of the proviaiooa of Secdoa 3 ia rrfoaed then the Central GovemaaeBt 
will be nader an OMi|ation. npon the reqoeat of the applicaBt, to oommuaicate to 
him ia writiag the reaaona for each refira [Sub-aeetion (S)]. 

The Central Oovemment it at liber^ to revoke at any tiam the oonaent or 
recognition accorded under any of theproviaionofSection 3. Alao where andi 
oonaent or recognition haa been qnali&d with any oonditiona, the Central 
Oovemmeat haa the discretion to vary all or any of those conditions. But before 
thia revocation* or u the case may be. varince. the concerned company haa got 
to be afforded a reasonable opportnnity of showing the came why such order 
ahouid not be made [Sab*aection (6) together the proviio]. 

In a case where an ordv hu been made nnder sub-aeetion (6X the Central 
Government mnat* upon the request of the company concerned* communiente to 
it in writing the reasons for aura order [Snb-section (7)]. 

Even in the nuitter of advertiaemeats, the Central Ooverament indirectly 
exercises control over a company, as would be evident from the provisions of 
Section 4. According to the Section, a person cannot circulate any offer* being 
a public offer, in the States for the aubacription, or purchase of any aeenritiea 
without the oonaent or recognition being obtained from the Central Oovernment 
for inning or creating such securities and without a statement being made to that 
effect in the offer. Further, a company shall not circulate any ^r, being nn 
offer to existing holders of the securities of that company or to existing holders 
of the securities of any other company speciSed in the oflbr* in the States for the 
subscription or purchase of any securities of such company unless recognition 
has bera accorded by the Central Government under this Act to the issue or 
creation of such securities and a statement has been made to that effiset in the 
offer. Again* no person shall, without the consent of the Central Government, 
circulate any oflbr, being a public oflbr* in the States for the sale of any seenritks 
issued or created with the consent or recognition of the Central Government if 
such issue or creation wu made by a private company or if the order accor^ng 
consent or recognition contained a Condition that the securities should be privately 
subscribed. 


Feechasc and Sale of SccarMes: Even in the matter of purchase and sale of 
ssenritiee the Central Oovemment's consent and recognition has got to be 
obtained at aforesaid. By Section 5 a person is debarrd from accepting or giving 
any consideration for any securities in respect of an issue of capital made or pro- 
l^d to be made in the SU .» or elsewhere unless the consent or recognition of 
the Central Government has been accorded to sudi issue of cspital. Litewise, a 
person is debarrd firom selling or pnrebasing or otherwise transferring or 
uoe|iting transfer of any securities issued by a company in reqiect of any issue 
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of capital Bade altar the 7th Mqr. 1943 ia the Statti or elwwhett jnlM noh 
ittoe hai bMB oiade with the eoaieat or recognltioa of the Central OnvemiaMt. 

Ceatral GoferBacat*B power to oeivt aai to oenione cantmmlieM s Seotion 
6 enpoweri the Central Ooverament to provide, by federal order. Ibr the gnat* 
Inf m exemption from all or any of the proviiions of Seetiona 3. 4 ft 5. Thie 
feieral order hee to be noUSed in the Official Gazette. 

In eo tar ae ooatraveatloae are concerned, the Section likewiee empowere the 
Ceatral Government to condone the contraventione of any of the providraeof 
Section 3 or Section 4 or Section 5. On the making of eacb order, the provieioaa 
of thie Act sludi have effect ae though an exempiioa had bwa graalcd ae 
aforeaaid ia reepeet of the thing done or permitted to be done ia. c e a traveatien of 
Section 3 or Semon 4 or Section 5, ae the caee mi^ be. 

Power to call for InfaimatlaB: By vittde of Section 7 the Central Govern* 
meat may authorise any officer in thie behalf for certain epedfie pnrpoeee. Theae 
purjsoeee are (i) to enquire into the oorreetaeu of any etatement made in aa appU* 
cation for coasent or recognition of the Central Govt, to an issue of capital; 
or (ii) to ascertain whether or not the requirements of any condition attach^ to 
an Older aocordiog such consent or tecognitba have been complied with; or (Ui) 
to obtain particniare ae to the total ca^tal imnsd; or (iv) for any other purpose 
of the Act, For any of these purposes, the authorised person may require any 
company or any officer of the company to submit and furnish to him within inch 
time as may be speeiSed in the reqnisiUon, such accounts, bodks or other 
documents and such information as he may reasonably think necessary. It may 
be noted that every Refistrar of Companies has been authorised by the Centru 
Government to exercise within the limits of his jorisdietioo the power spedfled in 
Section 7. 

However, by virtue of Section 9, perran who obtains any iaformatioa ia 
terms of this Act shall not otheiwise than in connection with the execution of the 
provisions of this Act or of any order made in pursnance thereof, disdose 
that information to any other person except with the ChntrnI Government's 
permittion. 

Falsa Statemenis: When complying with any reqniaition under Section 7 
diaenssed above) or when making any applicaiion for the consent or recognition 
to an iuue of capital, n person must not give nny information or make any state* 
meat which be knows, or has reasonable came to believe, to be false or not trne 
in any rnttarial particular. 

Power to delegate fnetinn t The Ceatral Oovemmeat may. by order direct 
that any power or duty which by or under any of the pracediag provisioaa of tita 
Act it omuerred or imposed on the Ccntrnl Government ahaH in aneh drenm* 
stanoea and under auch conditiom, if any, as may be apedfied in the direction, be 
exerdsed or discharged by any officer, lubordinata to that Oovetaitawt 
(Section 10). 

Under Section 11. the CratrnI Oovmnment ahull, to notification in tba Offi* 
dnl Gamttt. conitltnte on Advisory Conuaittee. The Committee ahall oonaiat of 



■ot mon Ou 5 - ntabm aad aty Amu tiae to tlM lite to it fcrodvicowf 
toA aaiMri«rifiotMtoftl*odalai«tfaioooflliiActaiie CaiiraJ Covtn- 
ant^tiUokiL 

|! 

Pomr to aakc ftria : The Gatni OovemiMt kai anaed pototr to aafco 
Rules. Under Section 12, it any ankerida for carrying oto the fWfooe of tUi 
Act and in particular for the levy oihm on aptokmons aade to toe Ctatral 
Governaent for fu consent. ^ rutes asade under this Section ihnil ho laid for 
not toss than 30 days before each Hoaa of Parliaaentu soon as possible after 
th^ are made and shul be subject to such suiditeationB asTarliastoat any 
during the session in which they are so laid or the session iaaridistii^y foU^lng. 

Fsnallke (SccHen 13): Whosoever oontraveim or atteants to eontnvena 
any of the provisions of this Act or of any order asade thereaidn shall be punish* 

able with iaprisoonient for a tera which may eatend to one year or with Sue or 

with both. If. however, the defaulter pudshable under this S^ion Is a company 
or other body corporate, then every Director, Manager, Secretary or other Omoer 
thereof shall be guilty of such offence. However, sneh Director, htaMy r etc., 
may absolve himself from the (dlbnce if he prova: (i) that the olfitan wu oom- 
mitted without his knowledge; or (ii) that he eiercised all due dHig n uf t to prevent 
this committion. 

As regards the burden of proof, where a person is prosecuted for the contra* 
ventioo of any provision of this Act or of any order made thereunder whidi pro¬ 
hibits him from doing an act without the consent or permission of any authority, 
he will have to prove that he had the requisite consent or permission. In other 
words, the burdm of proof on the offender (Section 14). 

Ftotactien of nctlon taken under the Act (Seetiun IS): No suit, prosecution 
or other legal proceedings shall lie against any person for anything in good fliith 
done or intended to be done under tUs Act or any rule or order made thmeunder. 

THE CAPITAL ISSUES (EXEMPTION) ORDER, IMP 

It may be recapitulated that by virtue of Section 6 of the Capital Issues 
Control Act, 1947, the Central Oovernment is empowered to provide for granting 
of exemption from all or any of the provisions of Section 3,4 and S. In exercise 
of this power the Central Government has made the order under the name and 
style of the Capital Issues (Exemption) Order. 1969. 

latcrpretatloa: In this Order unless the context otherwim requires : 

(a) ‘Act’ means the Capital Issues (Control) Act: 

(b) 'Banking Institution* means any institution carrying on the business of 
the banking to which the Banking Regnletion Act 1919 applies whether 
fully or partially; 

(c) 'Consideration involved’ means-* 

(i) in relation t * the issue of leeurltitt without a nominat wihio the 
amount to be raised by the issue of securities, and ia the ease of 
securltUs ^tth a nornuU fokie, the sum of the total nominal valve and 



(d) 

(e) 

(0 


of «ny premium, entrtnce ibe or oUjer puyomnt wKch tto pwou 
JobSibSg to the lecufitiee miy be culled upou to pqr: ia< 

00 in lelution to the borrowiuf of mouey* the unonat of OMupy to be 
borrowed. 

*lniurunce compunv* meeus nay ionirer being u company which may be 
wouadmp nnder the Companiei Act. 1956! 

‘Bankina company*, ‘insurer* and ‘provident society* ehall have the 
respectively assifoed to them in Section 5(c) of the Baakiag 
Regulation /Knd Section 2 9) and 65(1) of the Inenrance Act. 1938; 

Words and expressions used in this order and not defined but defined in 
the Act shall have the meanings respectively asiigned to them in the Act. 


UftofEnmetedlsiuMofSecafflicsaader the Order 1969 from the Rrovlalani of 
3.4 aad 5 of the Capital Isnca (Control) Act. 

(1) Under Clause 3. subject to Claum 9 of the Order the following issuee 
of securities irrespective of the value of consideration involved, by the nnder- 
mention^ categories of companies shall be exempted: 

(a) a private company as defined in Section 3(l)(iii) of the Companies Act. 
19S6 and whiu is not registered nnder 26 of the MRTP Act; 

(b) a Government Company as defined in Section 617 of the Companies Act, 
provided that no portion of the issue of securities is made to the general 
public: 

(c) a banking company or an insurance company or a provident Sodety 
incorporated as a company; provided that if the total issue of capital in 
a period of 365 days exceeds Rs. 50 lakhs, the companies mentioned 
above shall, as soon as the issue has been made, send a report thereon in 
duiriicate, to the Controller of Capital Issues to the extent applicable, in 
the prescribed Form 1. This report has to be followed by reports as on 
31st March, ?0ih June, 30th September, and 31st Demmber untiFthe 
securities have been got fully paid-up, together with a copy of the audi- 
tied and published balance sheet imni^iately ^er the seenrities have 
been folly paid up. 

2 . Further, nnder clause 4 the following issues by public limited companies 
aad private companies registered under Section 26 of the MRTP Act are 
exem^ed: 

(a) the issue of securities by a compiny other than one registered under 
Section 26 of tlm MRTP Act and all transactions relating thereto, if the 
value of the consideration involved in any previous issue of securities 
made by such company within 12 months immediately preceding such 
issue, does not exceed Rs. SO lakhs. This limit has reference to the toUl 
value of all the issues and transactions during any period of 12 months 
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tat not to the valoe of each individual iime or tranaaction or to any part 
thereof, or to the valne ofeomidecidfaNi reorivcd fron any ain^ party; 

(b) theiaaueof aacntitieaferthapwpoaeof atth'^vldingany aecuitiea into 
aeearitiea of any small denomination or conaoliditing any aecuritka into 
aecorttka of any large denomination. Hoirever. in either case, the 
tranaaction most not involve any iaercaae in the total valne ofthe paid* 
np capital of dw company and that the aeenritiea sab-divided or consoli¬ 
dated are of the tame kind; 

(c) theissneofaecnritiesin case whctt~(0 an amalgamation of tiro w 
more companies (other than banking companies) has been notified by the 
Central Government tqr an order mider S^ion 396 of the Companies 
Act; or (ii) an amalgamation of banking'companies has been ap^oved 
by the R B I. nnder Section 44A of the Banking Regnlation Act and the 
total pai^np capital of the amalgamated company hu not exceeded the 
total paid-np capital of thenmalgamating companies; 

(d) the loans granted or debentures taken np or bonds or promissory notes 
issued by the Central Government, a State Government and varions 
financial institutions. The term ‘debenture* includes any debenture 
which is. at the option of the holder, convertible into equity capital of 
the issuing company by virtue of a condition contained in the issue of 
such debcmturs to any institution mentioned herein; 

(e) the guarantee given hy I.G.B.I. l.F.C» Central Government or a State 
Governmoiti Export-Import Board of India, or any other guarantee 
given or furnished by any other body or institution; 

(f) the issue and acceptance of securities, other than debentures, being an 
issue made by a compaiw in the ordinary course of its business and 
solely for the purpose of that business, to a banking institution or 
its nomihee in respect of advances or overdrafts or guarantees granted 
or furnished by such banking institution: 

(g) instrument executed by Central or State Government guaranteeing 
advances or overdrafts or guaranteeing the payments due to a banking 
institution anting out of any guarantee furnished by that banking 
institution; 

(h) Ac issue and acceptance of debentures being an issue made to banking 
institution or its nominee, if the total value of such debentures to|ether 
with the valne of any previous issue of such debentures withm 12 
months immediately preoeiUng such issue does not exceed Rs. SO lakhs. 

(0 third party guarantee in respect ot* (d) and (f) above. 

(j) dmrge made nnder "•ining leases in Ihvour of lessors chargiog the 
assets of a company for the due payment of rents and royalities reserved 
by the lease instrument. 
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3 , Vpdu 5, the iaioe of •eeuritie*. oth« tto dctoBtitrei. for eo||^ 

dentioa exceeding Ri. 30 Iekbe^^ied*o^mnte^ » ejjfjjj S SLnS ^ 
ding a company registered under Semon ^ ^ mciwh^^a 

Government company u defin^ in Section 617 of the Comp|mM 
which proposes to mSe an offer of the swuritiea to the puWte by J»*P^ 
■hall be exempted from the provkions of Sections 3,4 and 5 of the Act. Thu 
exemption w&d be availaM only on the fblfilment of the following eondi- 
tioni, nemely— 


(i) That the issue does not comprise or include preference shares carrying 
rights of participation over and above the fixM amount or an amount 
calculated at a fixed rate in die profits or conversion into equity shares 
or debentures carrying right of conversion into equity shares or payaUe 
to beater. 


(ii) That as a result of the proposed issue, the equity of the company is 
less than one hi^ of its debt. *Uebt’ includes all borrowings repayable 
oot earlier t^ S years from the date of borrowing (whether 
debentures, loans or deferred payment including interest thereon for the 

I iurchase of capital equipment) and preference shares redeemable not 
ater than 12 years from the date of issue. ‘Equity* indudes paid-up 
equity share capital, share premium, free Kserves. irredeemable 
preierenee shares and preference shares redeemable not earlier than 
12 yl^rs from the date of issue; 

(iiOThat ns a result of the proposed issue, the total paid>up preference 
shares capital will oot be more than l/3rd of the total paid up equity 
share capital ; 

(iv) That where the securities inoed by the company, or a part thereof, is 
for the purpose of taking over an existing busineu or assets, the take¬ 
over is effected at the book value of such bosioess or asset; 

(v) That where a public company is formed on conversion of a private 
company or for taking over the business of a partnership or a pro¬ 
prietorship, or an auociation of persons. the consideration for issue of 
securities by the public company (to the sharehol^rs of such private 
company or to the members of such partnership, proprietorship or an 
amoaatira of persons, as the case may be.) for taking over the same as a 
going bnnness and any part of the assets of such private company, 
iminership, proprietorship or an assodation of persons does not exceed 
the book value of the net assets so taken over of the private company, 
partnership, proprietorship or an assodation of persona. In other 
words, the consideration paid for the eonveruon or take-over through 
the issue of security should iu>t exceed the book value of net assets 
taken over of the aforesaid entities. Further, it should be ensured that 
any part of the assets of such entities does also not exceed book value 
of the net assets taken over; 



(fO ntaoiwWM U9 ImmAh oomUtnUM tt fraaMdoit «f aMtCi 
or centiM of aay iatUiBil* oc 

(viOTbat the iiiw pdee of the eaGafiBii to he inoed is at par aot at a 
preoiiiim or disoouat. 

(viiO That ofbr of seearitles for poUlc sahaerlpdoB is each' as to SMke the 
•ecnrhiei dibble for listiai oa a recogaiBed stock eachame; 

Ox) The rate of dividead oa prefereaoe ihans does aot esesed the rate 
Botifled by the Geatial Oorerameat from tiiae to tisse as appUcaUe to 
SBCh secoritiet aad the timiag of the odbr of secarities proposed to 
be issoed ia eoafhraiity with the difoedoas aotilled by theGeatral 
Goverameat at the begiaaiaf of eadt ealeadar year; 

(a) That where the issoe of equity ea|»tal iavolves aa offisr for sobseripHoa 
by the public for the first time, the value of equity oadtal sabs^bed 
privately by the prossoters. directors aod tibeir flrleBda is aot less thaa 
1S%. of the total issued equity eaffital, if it does aot exceed Ra. 1 eroie. 
12i%. if it does aot exceed Rs. 2 crores aod 10%. ifhil iacxceuof 
Rs. 2crores. 

(xi) That io public offer of shares, ao reservation ia to be made in favour of 
any person or class of persona except with the prior approval dT the 
Cmitroller of Capital Issues; 

(xii) That if the consideration for the issue of secoriticB is proposed to be got 
folly paid-np by makiog calls, such calls shall be made on a uniform 
basis oa all securities failing under the same class and completed within 
a period of 5 years from the date of the olfer; 

Proided^irther that— 

(i) a compinqr. satisfying the criteria under the above proviso D e. (0 to 
(xii)] shall iDe .widi the Controller of Capital lasnea a statement of its 
capital iune proposals in the form qwcified in the Schedule annexed to 
the Capital Issues (Appfication fw consent) Rules, 1966, notified under 
No. O S.R. 600 dated 29th Mareh, 1966 together with the miclosures 
mentioned therdn. except the treasury challaa at least 30 days befon 
a prospectus is issued, a stadmeat hs lien of prospectus is filed or any 
offer rdating to'blo whole or pert of the issoe is made; 

(10 the conipany shall obtain an acknowledgment in Form II as specified in 
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the gehednle uneied to ttis Order duly eifaed bf the CoHlreller of 
Op»*«t iHim or aa <^ker euthoriied by him in tUe bdudfi 

(Hi) the oonpeay state in a pioininait |dacc in hi prospectne or state¬ 
ment in liea of prospeetna or letter of offer to its ihatehoMen. as the 
ease mey be, that theisineof lecniitieshbeing mdein tenuofthe 
provisions of this Order; 

Gv) as soon as the issne (tf capital has been made, n report thereon is tent in 
dnphcate to the Controller of C^tal line, to the extent ap^icnUe in 
Form I as ^edfled in the Sehedi^ annexed to this order, to te followed 
by r^orts as on 31st March, 30th Jnne^ 30th September and the 31st 
December ontU the seeuiities have been got Ailly paid np together with 
the eopy of the audited and publiahed balance-sheet immediately after 
the secnrities have been ftilly paid np. 

Sdwiiie: The Sdiednle and Form referred to above are appended bdow: 


FORM 1 

Rspert to he sent in dapUcatctethe Controller of Ca^al banes 


1. Name oTthe company. 


2. Amount of iisuc-0) Equity shares Rs>.(ii) Preference 

Shares Rs...~.(iii) Debentures Rs.(iv) etc. 

Rs. 


3. Imoe made by the Company— 

J>peo/ii«e Dateoflstue Amount 


4 . 


(a) **Rights’’imue other than Bonus 

(b) Firm allotmenti.. 

(e) Oflbr to the pubtfe by prospectus 
(d) Loans, etCM.. 

Amount underwritten 

Name of the underwriter 




Type of 
Stcurtty 


TVp* of security Amcnnt 

underwritten 
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5. A^oationtioeivedtenveotofeArof Ahm 
mSUo hf protpectm (two «o^ wUdi 
* 3(c) above and the rendt of cwMcripdon. 


0) AppUcationi received in 
reraeet of oUbr to the 
pBwe . 

00 AppUcationf r^ted ..... 
(iiO ValUl a^ications conii- 
dered from the puUic 


BHdpf H».of 
atarttf t^teanon Jkam m^bter^Uom 


•••••eoo eo««aaooo«a«o 0 o 


>•#•00 0*0 Aoaaaaaaoooo aeeeoooo owoeoocoococoM 


for allotment 


Ov) Allotments made in res* 

peet of OiO above •9»m» •••a*a»* * oso* •••ae**» ■e»aBa»ee**eeoo 

(v) Allotments to under* 
writers under underwriting 
obligations other than 

firm allotment . aa*a**** aeBeeaOoeeeeaoo 

6 . (iMues taken up aud or allotments made for the period under reports; 
FarHeidttrs of aUotmnt Daie(a) of Equity Pr^rmee Detentaret 

_ dlomait shareM iharti 

subaertbedl gubaeribedffqUh^ 

_j_ 

(i) *‘Right shares other 
than Bonus shares. 

(a) Existing residents. 

(b) Existing non>resi< 
dents. 


SUB-TOTAL 


(ii) Finn allotments. 

th) Foreign collabora* 
tors 

(h) Promoters, diree* 
tors, thc^ friends 
and relatives 

(c) Financial institu¬ 
tions 

(d) Central and State 
Governments 

(e) Brokers and under¬ 
writers other than 
item (iii)(a) Mo^ 

(f) Existing sharehOk- 
ders and others 


SUB-TOTAL 
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(UDAlletMit of AttM 

oflM to tho inonl 

piMk bf proipeetas. 

(a) Diiecion 

(b) Fiaaadal InttiUi* 
tioa OuaM of the 
w—w iiudto* 
tiou) 

(c) Ceatiol and State 
Oovanmenti 

(d) UaderwriteiB under 
mderwritiiii obli* 
ptioa 

(e) Cost rewtered 
under the Compa- 
nice Act 

(f) General pnUic 


QtaiidTotal(i).( 4 )aad(iii) 


(iv) Loan Capital 

Date of creation of charge on the asset! and amount of dtarge. 

7. Total caidtal raised up to 
the end of this report 

Subscribed Ftddrup Debentures, 

Loons ef 


Equity shares 
Preference shares 


Signature of the person 
lubmittiag the report 

Note(i) The reports are to be made in respect of capital issued, in 
accordance with the Statement of proposals. The reports should be filed at the 
end of each of quarter as at 3Ist March, 30th June. 30th September, and 31st 
December, until the capital has been fully Subscribed and paid-up (fi) A copy of 
the balance-sheet and Profit and Loss Account of the accounting year in which 
the capital has been fully subscribed and pi^-up, ^uld be filed Subs eq uoii* 
re^^ however, need not be sent if the capital issued has been ftafiy subscribed 
ud paid-up. Subsequent to the filing of the BaUnoe-Sbeet and Profit and Lou 
Account no report need be sent. 




IS 

FOllM n 



Sidjeet... 

Dear fir/Geatkoiea, 

1 am iirccte4 to aduiowledfe receipt of the St atea e it of propocab of 

Meesrs...iat^ard toOepiopoeedbMMof eeeariaeeofdie 

value of Re.(Rupees.iu the fbrui of efuito/preferraoe 

shares/seeured loans under the authori^r of the Ga^l Issues (Eiemption) 
Order, 1969. 

I am to invite attention of the oomimnjr to items Gii) and (iv) of the second 
proviso to clause 5 of the Capital Issues (uemption) Order, 19A9t and to request 
that the company may eiunre due oomplia^ of the reqidreinents mentioned 
therein, namely: 

(i) in any prospectus or letter of offer, the company may disclose that the 
issue is being made in terms of the Ch^tal fisnes (Eiemption) Order. 
1969: and 

(ii) that after the issue, reports of the subscriptions to the sdieme offisred 
may be made withk the stipubted date at the prescribed intervab of the 
subscription to the securities offered. 


Controller of Capital Issues 
Notification No. S.0.559, dated 1st Feb., 1969. 

In pursuance of sulhcbosc (ix) of clause 5 of the Capital Issues (Exemption) 
Order, 1969, publbhed with the notification of the Oovemineat of India in the 
Ministry of Finance (Department of Economic Affiurs) No. S.0.558, dated the 
1st February, .1969. the Central Qovrnnment herelqr notifies the dpOowing rates 
for the purpoMS of the said subxlause, namely-- 

(1) the rate of dividend on pr^sienoe shares to be issued under the aotho> 
rity of the said Order shall not exceed 9.5 per cent per annum (fireeof 
company’s tax but subject to deduction of taxes at prescribed rates); 

(2) the rate of interest 00 debentures, bonds, etc., to be issued under the 
authority of the said order Asll not exceed 7.75 per cent per annum. 

Notification No. 8.0. 560. dated 1st Ibbrnary, 1969. 

In pursuance of sub*clanie (fat) of danse 5 of the Capittd bsnes (Exemption) 
Order, 1969 published with the Not^lMion of the Government of Indb in the 
Ministry of FSuanoe (Department of EconMde Affibs) No. S.0.558, dated tiM 
IstFUnuaiy, 1969, the CMtrql Oovemment hasdqr diiectt that dminf the 
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caleadar year 1969, no offer of leeuritiei of n nominal value of Rs. 250 lakka or 
above (eidurive of the amonnta to be tnbaeribed by the Oovemment and aoa- 
reaidenti) by a public limited company ihnll be made or kept open during dw 
period the let June to Slat Augnat (both daya induaive) without cdMainiag the 
prior permiaaion of the Centru Government aa to the timing of the offer. 

Exemptlonof pnUlceffcr liar aale of certain aeearitleofram certain pra vi alana 
af the Aet (Qanac 4): The following aecuritiea are exempt from the provixioni 
of Section 4 of the Act in ao far aa auch proviuona relate to any documenta 
publidy offering for aale namely: 

(a) Any aecurity iaaued in the State before 17th May. 1943 ; 

(b) Any aecurity iaaued ontaide the State before that date, being a aecurity 
of a claaa of which no further iaaue haa been made after that date by or 
on behdf of the aame company without the content or recognition of 
the Central Oovemment. 

Exemption of certain aecuritiea. the banc of which have been regadari^ 
(CUnae 1) : The following aecuritiea are exempt from the proviaiona of Section 
S (2) of the Act, namely: 

(a) Vhe aecoritiea. the iaaue of which hu involved a contravention of 
Section 3 (1);(2) and (3) or Section 4 of the Act. if auch contravention 
has been condoned under the provisions of Section 6 (2) of the Aet; 

(b) Any aecurity transferred by the operation of the law of inheritance or 
auccetsion or by the decree of a competent Court 

darMcation (Claaae 9): It hu been clarified that all iaauet of securities not 
coyMbd by this Order and. in puticular. the following iasnu of aecnritiu are 
not exempt from the provisiou of Sectim 3,4 and 5 of the Act namdy 

(1) Bonus issun u referred to in Clanw 8 (1) of this Order by any 
compaiqr whatsoever — Private Company. Badung and Insuranee 
Company. Oovemaaent Company and Public Company > irrespective of 
the amount of consideration involved; 

(ii) Issue of Preference shares carrying partidpating or conversion rights; 

(Hi) Issue of seenritim by Private Limited Company in which an amount 
exceeding 20% is subscribed by a Public Company or Companies; 

(iv) Issue^ of debentures carrying conversion right other than those 
mentimed in snh«lanse (iv) of Clause 4 or.isaoe of debenturu not 
payable to registered holders; 

(v) Issue of securitiu at a premium or discount; 

(vi) Issue of securitiM involving rdaxation of any or all the conditions 
mentioned m Gauae S above. 
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nwlil <qwiii 0 : TIm providoM eoattiaed ia fle Capital Inwa 
(Eieaovtioa) OrdaMMP ihall aot: 

(0 apply to any Imie of leciiriUM fa rr e yctive'ef the a«ottat iavelviai^ the 
capmlitatira of prc^ti or rewrvet for the parpoie of iiniuiE addiheaai 
capital or converrion of partly paid>npiharefUtofoUy paiomp fham 
or for the taereaie of the paid*vp value or par value m ■harei already 
huuedlqraay company private or public lucludiug a ba hkiag cony any 
or an hunrance company or a provident aod^ incorporated at a 
oon^any; 

(ii) aflbet or he deemed to affect the power of the Central OovernmeiU to 
modify in the public intereat any propoaal for the iaane of MuntiM by a 
public company deairing to avail itaelf of the exemption under thia 
Order; 

(iii) be deemed to exempt any public company from obtaining dm content of 
the Centrid Government under the Act in reapect of laanea of ml 
aeenritiea. the tenna of which, fmr whatever reaaona, do not aatiafythe 
provlaiona of Ctonae S. 

THE CAPITAL ISSUES (APPUCAHON POt CONSENT) EUUS. Iftf 

It hM been atated earlier in the Study Paper that the Central Government 
haa aaanmed under Section 12 of the Capital laauea (Control) Act. 1947 the wwa 
of making Rnlea for carrying out the pnipoae of thia Act and in i»ticnlar for tm 
levy of feea on application made to the Central Govemnmt for its content. In 
exnrciae UTthia power the Central Government haa aince made the following 
mlee: 

Applicatien for Iaane of ChpHal Olnla 3): AU applicationa for the iaane of 
capital under the Act other than the aeenritiea exempted from tto ™ 

Sectiona 3 4 and S of the Act by the Caj^tal laanea (Exemption) Ordn 1969. 
have to be made to the Controller of Capital laauea. Miniatiy of Finan^ 
New Delhi, la conaonance with the requirementa laid down in the qnwtionnm 
tpedfled in Sdi^ule A annexed to tma Rule in the caae of iam ^ aecnntim 
other thui bonoa Aarea and in Schedule B annexed to theae rulea in the caae of 
boanaaharea. [For theae acheduka atndenta may refer to the Guide to the 
Companka Act by A. Ramaiya lOth Edition* 1984I* 

Feea payaile an applientlen (Me 4) : Every a^catioa under theae rulea 

for eonaent fbr iaane rfcapitid upto the value apeeiSed hereunder: 

(a) For each applieation for --'Ra. 100 
oonaent npio and induding 

Ra lOlakha. 

(b) For eadi applicatijMi exceeding —Ra. 100 for the flrat Ra. 10 lakha 4- 

Ra. lOlakha. additional amount of Ra. 100 for 

every increaae of 10 lakha of rupeea 
or part tlaneof. anhiect to a 
mai&Bnm Unlit of Ri. 1.S00. 
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The enoont of fte hM to bo tendered to the Office of the' Cmtroller of 
Cepitel luiiei, inthefonii of e Demoiid Dra^ on the State Itank, Central 
See^ariate Branch. New DeUii in favour of the Controller of Capital laieeit 
Ministry of Finance. New Delhi. The Demand Draft must be cross^ m 
' account pay only’. Un^r Ride 6 such application must not be entertained n it 
is not accompanm by su&ient proof of the payhient of the fee mentioned in 
Rule 4. 

Cantsnts of Apfllfatian (Rria S) t The aforesaid application mnst include a 
request asking for*- 

(i) the consent of the Central Government to the issue of cgpitnl under the 
provirion of the Act; 

00 any alteration in the terms and conditions of a consent ^revionsly fpyen 
by the Central Government to any extension of the period of validity 
for which such consent was given; 

(iii) the regulation of issue of any raj^tal made without prior consent of the 
Central Government; 

(iv) the consent of the Central Government under the Act in respect of aa^ 
matter not specifically mentioned in any or the foregoing clauses of this 
Rule. 

The following is the list of certain guidelines issued by the Controller of 
Capital Issues. 

I. Galdcllaes for Issue of Fkesh Share Capital: Under the Capital _ Imues 
(Control) Act, 1947 all companies whose issue of share capital is not specifically 
excluded by the Capital luues (Exemption) Order, 1969, are required to obtain 
the approval of the Controller of Capital Issues in the form of a letter of 
acknowledpient or a consent. The guidelines for the examination of issue of 
Share Capital other than Bonus Shares are indicated below for the gnidance of 
such companies: 

(1) All applicatiras should be submitted to the Controller of Capital Issues 
in the prescribed form duly accompanied by a Demand Draft (in favour 
ofController of Cafdtal Issues, payable at the SBI, Central Secretariat 
Branch) for fees payable under the Act. 

(2) The applications diould be accompanied by > true copy of the Industrial 
Licence, wherever necessary, or lustration with the Director General, 
Technical Development, for the project. 

(3) A realistic estimate of the project cost will be fumbdied together with 
the predw Mheme of finance. In respect of finan^ assistance from 
the financial intitutions, cop es of their letters indicating their participa* 
tmn in the flnandng of the capital cost should be forwarded. 

( 4 ) Where iune of sitbstantial amount, is proposed to be made or where 
listing is a reqniicment of the financial institutions providing assistance, 
the company should have the shares issiwd to the public and listed in 



am or men recopiaed Stock faduaiec oioept in cut of lifted 
oeppany where it ie propoeed to line ae * Wpt Sharee*'. 

(S) libera the ione of equity cai^ invohci an oflhr for lubieripiion by 
^ pohte fbr. the Srit time, the valae of equity capital, snbieribed 
pchnmyby the pramoten,directOTt and their friends ehall not be less 
than fifteen percent of the total issued equity capital, ifh does not 
eseeedonecroreofrttpeet, twdveandahalfper cent, if it does not 
eioeed two orotes of rupees andtenpereent,ifitisineieessoftwo 
croxes of rupees, 

(A Ordinarily issue of shares for consideration other than cash is not per 
nitled. u eieptional cases where the parties desire that sham 
Should be allosred in lieu oftheasseu transferred, detailed information 
in reprd to the valuation of sndi assets together with the copies 
of neoemaiy valuation reports be ftimished. 

(7) Incase of companies registered under the MR.T.P. Act, they are 
advised to ensure that the requisite approval under the M.R.T.P. Act 
hu been obtained before making an application to the Controller of 
Capital Issnes. 

(8) To finance the Camtal cost of the project, the capital structure 

be such that an equity debt ratio of 1:2 is considered fair and reason¬ 
able. In case of capital intensive industries, a higher equity debt ratio 
can be consideted on merits of eadi case. 

(9) An equity preference ratio of 3:1 is normally permitted. 

(10) The fate of dividend on prefemce shares should be within the 

ae netiied by the Controller of Capital issnes from time to ttmf ^ 

(11) No premium is allowed in reject of a new company making its first 
issue of shares. 

(12) There should be satisfimtory underwriting arrangements in respect of 
new issues and the names of underwriters together with the amounts 
underwritten should be indicated in the application, eacept in case of 
**Rlght Shares*’. 

(13) Noeompany is expected to make an allotment of shares to non-resident 
except with the prior approval in writing of the Government of imtia or 
ResmveBankoflndiaandacopy of such approval riionld be ■it wfhfld 
to the mpplieation if the shares ate proposed to be allotted to non- 
lesMeats. 


(M) If any firm allotment is intended to be be given in fhvour of the publie 



touctal ioMlMiMi, tkeptflWmlliBfMr«hoaMbeiMMiBAt 
•ppUflttioft. 

Aay •mafMMat n>6M ^ ^ coiMuy or comnitmeiU maOo prior 
to tte luM of eiypiul wkich ku «unpoct oo tke capital coat 
catiaateorthc coital •tmetura of the conpuy ^ •*» aoy ^ 
diicloaed aleog with the ap^catioo. 

A certificate duly sigaed the Secreta^ aad/or Diieetw of Uie com¬ 
pany statiag that the informatiooftaniidied it complete aa4 correct be 
to the appUcatitm. Similarly, a certificate from the Asditon 
of the company stating that the informadon in the application has been 
veri^ by and is found to be true and correct to the beat of their 
knowledge and information, be famiahed. 

AddMenai CrtdaUaaa 

An official press release uys ttet companies before making an ai^ica- 
tioa to the Coatrdler of Captal Imnes for issue of right shim shul give 
in a letter to the eiisting ahareboMert detailed information aa to how 
they propose to utilise the additienal money and some broad ideas 
of the future eanung after the inveatamiit of tndi additional capital. 
This information Will enable the shareholders to decide well in advance 
whether they ahoald aubscribe w not to the right issue [Press Note ^ 
the Ministry of Finance. Deimrtment of Economic Affairs issued by the 
Controller of Cn^tal Issues oa 13 8.76]. 

II. Guidelines far bane if bnaw ffitar ra B evtwd. (Aa levlaed on 8th Anffiist 1881) 

Under the Capital Issuea (Control) Act, 1947. all companies are required to 
obtain the approval of the Controller Capital banes for issue of bonus shares. 
Detailed gnidmes for the exaiMaation iff bowu israe proposals were bst pub¬ 
lished in November 197S. The Gofemment, having reviewed the present gnide- 
Ibes, revised them in certain reject s . The salient features iff the revised 
gnideliiies are given bffiow:-^ 

(0 The residual reserves after the proposed eapitalisadon to be maintain** 
bas been raised from 33.1/3 per cent to 40 per cent of the increa^ 
paid-up capitaL 

(ii) 30 per cent oftba average profits before tax of the company fin tbe^* 

vious three years Aould yidd a rate of dividend on the evpapde d caffital 
.. bnae of the compaiqf nt 10 pm cent instead of 9 per cent as was the 
case prior to the reviffon. 

(iii) Instead of the three timing tests now followed, it has been dedded that 
the company should make a further application for issue of bonus shares 
only after 36 months have elapsed from the date of sanction by the 
Government of an earlier bonus issue by the company, if any. Applica¬ 
tion for issue of bonus shaics should also be aude within one month of 
announcement of bonns by the Board of Directors of the compaay. 


(15) 

(16) 

(17) 



If 


(it)TlitceM|iMieiaMifcfagtoMtiiw>fw>wd *«1 frpdace wthfartwy 
evMeMethatfhaylumaot4dluMteMf«ct«rpiyinMt wi^atilonr 
daesort]wcai^lQycM,fMhMOMtrib«tiMtbpfOvMeBtfad, gntviif, 
bomu etc. 

(v) la a caw whan theia is a deftalt ia the pa^nasat of ten»4oaas oal* 
staading to aajr public flaaacial iastitBtioo» the conpaay atopoaiag the 
beaasitiue ihafl prodoce a aOi^hJectlQB letter frM the ooaeeraed ' " 
iaaaeial iiistitntlea ia respect of the proposed boons isane. 

The revised gnidciines are reproduced below 

I. There should be a proviiioa ia ^ Artides of AaaocbtkM of the coai- 

paay fw capitaHwtioa of reserves ete*. if a(M> oowpaajr should pro- 

dnce a Resdntioa passed at dw Geoeral Bodv weetiag maltiag provi- 
siooi in the articles of Association for eapitalisatiOB. 

2- Consequent to dM issue of Bobus shares if die subscribed aadpsidn^ 
capital exceeds the anthoiised capital, a Resolatioa passed at the Gene* 
ral Body Meeting in respect of increaw in the auttuerised cental is 
necessary. 

3. The company should furnish a Resolution passed at General Body 
meeting for bonus isane before an appUcatkm is made to the GontroHer 
of Capital Issues. In the General Body Resolution the management’s 
intention regarding the cute of dividend to be declared in the year 
immediately after the bonus issue should be indicated. 

4. The bonus issue is permitted to be made out of free reserves built out 
of the genuine profits or share premium collected in cash only. 

5. Reserves created by revaluation of fixed aswts are not permitted to be 
ca^talised. 

6. Development Rebate Reserve/Investment ABowanoe Rewrve considered 
as free reserve for the purpow of calcBlation of reridnal reserves test. 

7. All contingent liabilities disdosed ui the Audited Account which have 
bearing on the net profits, shall be taken into account in the calculation 
of the minimum residual reserves. 

8. The residual reserves after the proposed ca^talisation should be at least 
40 per cent of tbe increased paid-up capital. 

9. 30 per cent of the average profits before tax of the company for the 
previous three years lAonld yield a rate of dividend <m the expanded 
capital baw of the company at 10%. 

10. Declaration of bonus imue in Hen of dividend is not allowed. 

II. The company may make a fhrther application for issue of bonus ihares 
only after 36 montiis from the Mte of sanction by the Govt, of an 
earUer bonus issue, if any. 



ao 


IX Bodu iune* ate not penrittcd nnlm the put^y ptid ihaiee if any 
edetisfi an nuuk ftdly peid-np. 

IX No beniM inae will be permitted if there it tnflicient reinn to beliew 
that the company hM defaulted in reneet of the paymen t of itatntoiy 
duet of the employeet tuch at contribution of provident iiind« grataity« 
bonni,ete. 

14» Capita] Reaervei appearing in the Balance Shcete ci the oompankt at a 
result of revaluation of aaaeti or without accrual of cash teaonrcei will 
neither be allowed to be capitalised nor taken into account in Ac com¬ 
putation of the residual reserves of 40% for the purpose of bonus 
issue. 

13. At any one time the total amount permitted to be capitalised for 
iuue of bonus shares out of free reserves shall not exceed the total 
amount of paid*up equity cajdtal of the company. 

16. Applications for issue of bonna shares should be made within one month 
of the bonus aonouncement by the Board of Directors of the company. 

17. In cases where there is any deteolt in the payment of any term loans 
outstanding to any puUic financial institutions a no-objection letter from 
that institution in respect of tiie issue of bonus shares should be fur¬ 
nished by the companies concerned with the bonus iuue application. 

All applications for bonus issue should be signed by a person not below the 
rank of Director/Secretary together with a certificate as follows: 

I, Shti.in my capacity as. 

.solemnly affirm that the facts stated above are 

true to the but of knowledge and nothing has been withheld. 

Signature. 

Name in Capital Letter. 


Principnl officer of the company. 

A certificate from the Auditon of the company in the proforma as under 
shall alto be furnished 

**We have verified the information famished by the company for issue of 
bonus sharu and find the same as correct. We also certify that we have 
received all the information required by ns for verification. 

We hereby certify that the propose contained in the application for the 
iuue of bonus sharu mute all the requirements of the bonus guid^nu. 
including the guidelinu contained in paragraphs 8. 9. 11 & 13 in foru 
iuued by the Ooverament in this regard according to tte information fur* 
pished to us and to the best of our knowledge.” 
seiani inm ' 

. . 










II 


Hww gnideUMi «!« inued in nqwttM^on of the gnidelinM teind bf 
Ooverament on the 27th October. 1980. 

1. ApptteaMity : The gnidaUnet will to iMoe ofmred oonvectible 
u well u noO'ConvertiUe debentoree ojr pnUie lifted oompudee. 

2. Object! ef Issue : The olgeet of the ime can be dther ^ to raiae 
term ftanida for the dancing of any eipansion or direnificatioo prqjeei 
or to aqgnent the long-term resonteef of the company for working 
capital lequirementi. 

3. Quantum of Issue iTbt amonnt of ime ofddxotttrefinthecaaeof 
worldng capital reqnircmenta diall not exceed 20 per cent of the gron 
current asaeti. loans and advancei.* The amount of imne of debentoree 
for project financing will be considered on the basis of the approvals of 
the scheme of finance 1^ the financial institotioos/Governfflent under the 
provisions of the M.R.T.P. Act, etc. 

4. Debt-Equity ratio: The debt*equity ratio, including the proposed 
debenture issue shall not normally exceed 2:1. For this purpose-- 

*debt* will mean all term loans, debentures and bonds with an 
initial maturity period of five years or mate, including interest 
accrued thereon It also indudes all deferred payment liabilities 
but it does not include short-term banks borrowings and advances, 
unsecured deposits or loans from the public, shareholders and 
employees, and unsecured loans or deposits from others. It should 
also include the proposed debenture issue. 

*£quity’ will mean paid-up diare capital including preference capital 
and free reserves. 

Note: 1. The computations under guidelines 3 and 4 mentioned 
above will be based on the latest availaUe audited 
Balance sheet of the company. 

2. A relaxation in the norm of debt-equity ratio of 2:1 will 
be considered favourably for capital intensive prcgecta 
such as fiertiliKcs, petro-chemicals, cement, paper, ship¬ 
ping, etc. 

5. Interest rate: In the ease of convertible debentures the rate of interest 
shall not exceed 13.5% per annum. lu the case of non-convertible 
debentures the rate of iuterest ^11 not exceed 15% per annum. 

6. Period of RedemptioP i The debentures shall not be redeemable before 
the expiry of a period of seven years. 

7. Price at the time of RedempHon : k premium up to 5% of the face value 
can be allowed at the time of redemption in the case of non-convertible 
debentures only.. 
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8 . 

9. 

la 

11 . 


12 . 


The fcc« Vitae of the d9be«tnieiwfll‘orfiii«rily belli. 100 Mdi. 

The debentwee ihan be lUtcd on the Stock Exchange. 

Only fecund debentnne wfll be permitted for iuue to the pnbfio. 

The inne of debenture* ehell be underwritten. A rdaxation b pnmit- 
ted in this nprd if the Controller of Capital Issues is otherwise aatisSed 
that the issnes need not be underwritten. 

The shares of the company proposing to issue the debentures must be 
listed in one or more stock exchanges and the market quotation of its 
equity shares must have been at <» above par value during the six 
months prior to the date of application for issue of debentures. 


Chekc efissae of cenvertlMe /n en- c e n vertlMe lebcatares: In case a company 
issues convertiUe debentures, it will be benefited in the following ways: 

1. The average cost of capital will be comparatively less. According to 
the latest guidelines for the issue of convertible debeotures, the company 
can pay a maximam rate of interest of 13.5% on convertible debentures, 
whereas in the case of aon<convertible debentures, the company may 
have to pay even upto 15%. Moreover, in case of non-convertible 
debratures, the company may have also to pay 5% premium on redemp¬ 
tion. This is not needed in case of convertible debentures. 

2. It will be easier for the company to attract investort because they will 
have an opportunity to share in the Aiinre growing profitability of the 
company. Moreover, convertible debentures ate more liquid than non* 
convertible because of greater marketalnlity. 

3. The investors will have an opportunity to reap benefits by way of 
capital appreciation of their investments. 

4. In the initial years, the company will have to pav a fixed rate of interest. 
This will ensure minimum return to the investort at well. 

5. By issuing convertible debentures the company can ensure higher price 
of equity shares in future. From the poiqt of view of the shareholders, 
they may be interest^ in the convertible debentures of a profitable busi* 
ness, because they will be able to acquire the shares of the company 
comparatively at a lower price. 

6. ne company's debt-raising capacity will again be revived in future to 
the extent debentures are converted uto equity shares. 

However if the company issues convertible debentures, the control of the 
existing shareholders of the company will be diluted to some extent * Assuming 
that the company can tolerate this, it should raise the required funds by the 
issue ^ r^yerdble debentures to the extent permissible under the guidelines 
iaaned by the Government of India for issue of detentures. 

If the company^issnes non-convertible debentures, as already poi»ited out, it 
will have to pay bwier rate of interest. In an economy where many companies 
are competing for the same funds, investors will not be attracted easily to non- 
oenvertible debentures, if they can get convertible securities of profitable com- 




|0 of tha «bove it i* recoaeiftted that the conpiinj ihouM iuoe 

coDV^bkdweatvm. 


IV. CaMilliwafcrl—of**ligfct**Da W i tifM >yy»>HcUKii C o « H 0 l w far 

WoifcliC Capital Reydf ca ti cffaafaa fraa Oetaker INI. 

1 . Objnts of issue : The gi^liaet will apply oaly to thoae innes of 
lecur^ debentuRi by lilted companies to the public. The object of the isaae 
can be eitbar to raise longterm finds tot the financing of any expansion or diver¬ 
sification project or to augOMat the loaf>term resources of the company for 
working caintal requirement 

2. Quantum : The amount of debentures, in the case of working capitai 
requirements, shall not exceed 20 per cent of the gross current assets, loans and 
advances. Ibe amount of issue of debentums, for projects financing wiH be con¬ 
sidered on the basis of tibe approvali of the scheme of finance by the financial 
institntions/Govenunent under die MRTP Act. etc. 

3. Debt-efidty ratio : The debt-equity ratio, including the proposed debenr 
ture issue, shall not exceed 2 : 1 . 

Note: For this purpose— 

(i) ‘‘debt** will mean all term loans, debentures and bonds with an initial 
maturity period of five years or more, including interest aocmed 
thereon. It also indndes all deferred payment liabilities, but it does not 
include short-term bank borrowinp and advances, unsecured deposits 
or loans from the public, shareholders and employees, any unsecured 
loans or deposits from others. It should also include the proposed 
debmiture issue. 

Oi) **equity*’ will mean paid-up share capital including preference capital 
and Am reserves; 

(iii) the computations under guidelinea at serial Nos. 2 and 3 will be based 
on the latest available audited balance sheet of the company, a rclax»>‘ 
tion in the norm of debt-equity ratio of 2:1 will be consider^ favour¬ 
ably for caidttl intensive prqeets, such as fiertilisers, Petro-chemieal, 
cement, paper, shipping, etc. 

4. Interest rare -The debentures diall carry a rate of interest not 

13.S per cent per annum. However, in order to make the debentures more attrac¬ 
tive to the prospective investors, it is open to the company to ofar suitable incmi- 
tives like the issue of debentures at a ducouat, or, payment of an adiMtimiai 
interest of. say. up to 1 per cent for any year if in that year the company dedares 
dividend on its ^ui^ at a rate exceeding previously established rate (e.g., the 
highest rate of dividend declared in the three years preceeding the detentnre 
issue). 

5. Period The debentures shall not be redeemable before the expiry of a 
period of seven years. 

6 . The face value of tilt debentures will ordinarily be Rs. 100 each. 

7. The. debentures shall be listed on the stock exdmnge. 



8. The eompeny pnqwaflf to ime the deheituM to ftp piMe 
a lilted oee and iti equity diem nnuthuTe been quoted ou the **dck< , 
at or above the par value duriuf the lix monthi prior to the dnie of inilleilioa 
fat iasue of debratum. 


9. The iaaueofdebentures shall be underwritten. A rdaution is pemitled 
in this retard if ConuoUer of Capital lainea is o Aerwiie aatiefled thnl the inM 
need not be underwritten. 


10. Only lecnted debentures would be permitted for ime to Ae pnhUc. 


Check-ilat~WaiH^ sheet UMer the CapituI leenae (Celwl) Aal» 1947 


StetloH 

Subject 

matter 

CmnpHanee 

Doeammte 

( 1 ) 

( 2 ) 

0) 

(4) 


3.4 

A5 


Issue of 
Fresh 
Share 
Capital 


Whether the issue of shares wu 
withia the limits of authorised 
cajMtal ? If not, whether memo¬ 
randum altered to increase the 
authorised capital ? 

Whether the Board/feneral meet* 
ing resolution pasa^ for issuing 
capital ? 

Whether the company had com¬ 
plied with the guideiines regarding 
jssue of fresh share capital 7 

If right shares; Whether company 
had obtained necesury approval 
of general meeting under section 
81 of the Companies Act. 1956 ? 


1. Memorandam and 
Artidee 

2. hflnmea of Board/ 
Oeneral hieetiag 

3. Copyofthaappli' 
cation form 

4. Approval from 
CmtroUer of 
Capital lunei and 
other auAorities 

5. Miter of Mem 
here 

d. Ptoepectus 

7. Ananal Report 


If the issue is open to non-reii- T* Onidefines and 
dents whether approval of the Notifications 
RBI had been obtained 7 9. Relevant files - 

Whether clearances, if any, had 
been obtained under Companies 
Act. MRTP Act, I(DAR) Act,/ 

FERA 7 


Whether the company had filed 
the application (in quadruplicate) 
in the form of a litter for 
consent with the Coatroter of 
Caintal Issues as preeetibed in 
Schedule A to the CapRal Issues 
(Application for Cmsent) Rules. 
Wfi^.tdong wiA the anneguret 
specified ihmin 7 



IfllwIiMwvM.OQTCn^indiv ilw 
‘CMflild iiHii. OBwQiptloQ) Ofdofft 
iMiAiekivlMflwr: 

«■»& MilHMit of **Mrf*«^ Imm 0n* 
poMd tiaAvtauOii^nni 
fivM ia Focb I tteldiidale 
fo the Oi^td iMwe (Bnap- 
tfoo) Oidert eleftg iwAaecet 
euf laanam tomCoBtnItar 
oTCeptal IwuiY 

—the edBDflerlidfBamt ia Fom n 
of the fldidhile to dM Givilal 
iMM (fbm^dea) Order bed 
heeadbteiiiedfrMitheCoBlrah 
iir of Oqpiul hsaei ? 



—ftOovrim ledea had beea takea, 
Uhe ea hmhri oB of iahUad 
qoarterly reports to theGao^ 
roller of Otfitai Imae te 
Fonin 



Check whotter: 

— *h» ertMff pf r"*^* fir f***^^**w i 
of proAta lad raietew 7 Ifaot 
• whether erticlec had heea 
allored 7 

—the iieaa wee withia Vadt of 

uttortiedoj^Ttfiic^^whr 

— ^ %wrd ley^h itioa hedbeoa 
PiMd epprorlap Iseae of hoaae . 


1. IfeoBoraadamnd 
Ankke 

2. liiaaloe of Board/ 
Geaeral MeeliM 


5 . Afpcoval ftooi 
CoatraOer of: 


6. Aaaaal Beport. 

*-fMHfal bodv had paeied Oh 
readhte inkh ihoald apeeUy 
the ''auuMilMBaafa 
liprdiai the rate of dhMead to 
hededandiadMpairiBMn- 
dtaMjp ater the ham hNt 7 








3.4 lime of 

ft 5 Defaca* 

tom 



-amrovalof the IH hid Ifmk 
mMned it the taM iBnmve^ 
iirae of diani to Ma*ceridnrie7 

—ooflmay had co e yUed wHh 
foioMiaei fof iinie of boow 
iharea ? 

—an amlicatioD inthefbcmofa 
letter m dapikate had been, 
made to die Coatioller of 
Caidtal Imnei along with aecee> 
■anr eodorarei apeciled then- 
in? tSchedole B to the Capital 
luiiea (ApplMadni fbr Coment) 
Ridei, 19641 

• conaeat obtained from the Con¬ 
troller of Cajdtel iaiuea 7 

—time period mentioned hi the 
Order and conditiime inqioaed 
by the ControUm had bemi 
complied with ? 

Cheelr whether t 

-*the gaidelinea for inoe of 
debentnrea had been complied 
with? 

-the Boud naohition/general 
meeting reaolntion had been 
paiied? 

—approval of the RBI waa 
obtained if iaaoe waa open to 
non-rcaidenta ? 

—the company had filed the appli¬ 
cation (in qaadroplieate) in the 
form of a letter for conamt with 
the Controller of Capital lam 
aa preacribed in Sdiednle A to 
the Capital laaoea (AMticntion 
for Conaent) Riileai 1906» along 
with the unezurea apedfira 
therein? 


1. Minntea of Board/ 
General Meeting 

4»o '•(tjB^POwWp 

3. jDebentnre trost 
; deed 

4. Applioation Form 

5. Approval of the 
Contreller of 
Capital laanea 

6. Approval from 
the RBI 

7. Annual Report 

8. Regiater of Deb¬ 
enture hoMen 
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The Monopoliee and Reatrictive Trade Practices Act, 1969 [as 
amended by the M.R.T.P. (Amendment) Act, 1984.] 

This Study covers: 


Introduction 


Theme of the Act 
Definitions— 

Agreement—Commission — Director General — Dominant 
Undertakings — Financial Institutions — Goods— Gtonp — 
Inter-connected Undertakings^ Member—Monopolistic Trade 
Practice—Owner—Price—Produce—Restrictive Trade Prac¬ 
tice —Scheme of Finance—Service— Trade — Trade Associa¬ 
tion-Trade Practice—Undertaking Value of Assets 

PreKnbed Readings: MRTP—A Compendium by A.M 
Chakraborty (Taxman Publication), 
1984 Edition. 
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i Hie leoMis of dw M.R.T.P. Act, 1969 ii tnonUc to the 
of India. The Directive Prindplea of State Policy, particiiluly. articka 
38 and 39 of the Comtitatioa, deierve ipecial mention. Article 39 (b) eqjoina 
upon the to secure “that the ownership and control of the materiat reeourcee 
of the community are so distributed as best to subeerve the common good**; 
article 39 (c) directs it to ensure that “the operation of the economic system doea 
not result in concentration of wealth and the means of production to the common 
detriment’*. The Industrial Policy Resolution of 19S6 declared thus: ‘‘equally it ia 
urgent to reduce disparities in. income and wealth, which eaist today, to prevent 
private monopolies and the concentration of economic power in different fields in 
the hands of small number of individuals**. It wm against this background that 
the political and economic circles in our county started feeling increasingly 
from 1960 onwards that the actual operation of the econdimic s.atem and, 
particularly, industrial licencing during the S0*s 'and 60*s tended to result in 
greater concentration of economic power in a group of large industrial houses 

and that the diffusion of entrepreneurship in industry.one of the nuqor 

targets of the State policy.was not keeping pace with industrial development 

On the basis of reports of various committees, the M.R.T.P. Bill was eventually 
introduced on 18th August, 1967. On 27th December, 1969 the Bill became an 
Act which actually cams into force on 1st June, 1970. 

This Act is perhaps unique among all anti-monopoly or antitrust legislation 
of various advanced countries, because of the emphasis laid on the necessity to curb 
concentratiun of economic power to the common detriment. This emphasis can be 
appreciated from the Preamble to the Act itself, which describee this piece of 
legislation as “An Act to provide that the operation of the economic system does 
not result in the concentration of economice posver to the common, dsirftimtf, for 
the control of monopolies, for the prohibition of monopettrrib mu/ ./ssstrfer/ivrnsdh 
pnetien and for matters connected therewith or incidental thereto**. 

No doubt, the preamble uses the w-nds ‘'common detriment" purely in ' 
eoaaectiqn with concentration of economic power. NeverUieless, a critical probe 
into the Hot would reveal that some of the provisions of the Act go beyond 
the scope of these words For instance. Section 21 (3) (a). Section 22 (3) (a) 
and Section. 27 (1) dealing with -concentration of economic power 
an espressioi “prejudicial to the public interest** independently of the 
consideration as to whether or not concentration of eeo iiowi«c posver to 
the oomsBon detriment is likely to ensue. Consequently, by virtue of t h oe c 
sectiona, the Cental Government is required to consider the question 
of allowing or disallowing any proposal for expansion or 
of a new w^lji^ini or the question of ordering division of an undertaking from 
the point ofly^ Of concentmtioh of economic power to the common detriment • 
Mu^y Inquired to consider this question from the s^dpoint of prejudice' 
to p'j Mic interest. Tnis has to be considered quite apart from 
thnthwtipwqfoenesnifation of eco no gi io posv er to fte common 4efrinieat Inn^ 

to»ntat*tlvnvulim.Rnmnldee^A^ 





pcovWou of the Aot ueallbwad to invd'teyoad die leoiw of tto Pfeeffibie,dM 
eKpnnios *pntHdioe to die pabUq iMereH'woiddbeiiiceiMUe of being ■oeooe* 
trued at to a^gn to it a eouuotation ndiidir ii larger- or wider than what it 
conveyed by the etpreitkm ^Btoentcathia of economio power to the commoo detd- 
meat*. In other wordt» 'Other thiagi being equal (fittvh paribus), an undertaldng't 
propoial for equaiiiio or ettddithnieat of a nen^undertaking cannot be rejected 
eimply oh the ground that prcjudioe may be canted to public interett if at the tame 
time it cannot alto be prov^ that concentration of economic power to the common 
detriment may eniue. Ukewiae, thediviaionofan undertaking cannot be ordered, 
for the tame reaaon, timply on the batit of prejudice to public interett unlett it cah 
alto be thown that there it alw concentration of economic power to the common 
detriment Thia it to deipite the fact the Steetion 27 (1) doet not use the altemative 
eapretsion ‘concentration of economic power to the common detriment*; a ipedSe 
reference t^t this eaprenion doss not teem to be necessary because of the fact that 
Section 27 idelf falla within Part A of Chapter III which deals with concentration 
of economic power. . 


The expression in the Preamble to the Act. vls„ ‘concentration of economic 
power’ has not been defined by the Act but, broa^y, the provisions of the Act are 
in consonance with the expressions used in the Preamble. In substance, ‘concentra* 
tion’denotes: (i) the control over material resources of the communiQr; (ii) the 
possession of certain market power, dubbed at ‘dominance*. 


Although the Premable speaks of'control of monopolies,' the Act nowhere 
directly refers to monopoly. At the most, it can be said that the Act takes cogni¬ 
sance of a potential sitoation of monopoly power, both in terms oPcontrol over the 
material resources of the community and in terms of control over market share. 
When the Preamble separately speaks of monopoliitic trade practices, it indirectly 
takes eogniunoe of the existence of a monopoly w distinguish^ from a competitive 
situation. Consequently, it would appear that in so far as the provisions of the Act 
are concerned, the term ‘'control of monopolies” has no independent relevance 
except by way of kkaUfyiag oertain shades of monopoly and determining the extent 
of control, if any, which can be exercised against such monopoly. For instance, the 
Act undoubtedly recognises the admitted monopoly arising out of the patent rights 
but at the same time. Section IS of the Act clearly protects such a monopoly. In the 
context of control of monopolies, the ermtrol, to the extent it is provided in the Act, 
rather centres round the abuse of a monopoly situa’ion than against monopoly it¬ 
self. It is the behaviour of the monopolists that is sought to be prescribed and 
controlled. Judged from tbis standpoint, monopoly denotes a concept of power, 
which nmnifestsitseir in one’s power: (i) to control production, eupply, etc.; (ii) 
to control prices: (iii) to prevent, lessen or eliminate eompetitiofi; (iv) to limit 
technical development; (v) to retard captal investment; (vi) to impair tbp 
qnaU^ ^gbods. If is ftoe pawns whlGh are sought tobecuibed by the leigiabdimi 

as eNi^^^^.i9lhMlimm'SeG^ 
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THEME OF THE ACT 

At thii stage, it w6uld be worthwhile to trace broadly the theme of toe Act 
for a clear arasp of the proviiiont contained therein. Primarily, the theme of the 
Act is as follows: fa) To nrevent concentration of economic power to the common 
detriment and control of monopolies; (b) To prohibit monopolistic trade prac¬ 
tices ; and (c) To prohibit restrictive trade practices and unfair trade practices. 

(a) To prevent eoneentratUm of econonde power to the common detriment 

and control ofmonopoHei: The Act seeks to achieve this aim by regulating growth 
of undertakings o/apar/frtf&irsfre or share. Those business undertakings 

which have assets of the value of Rs. ^ crores or more are dubbed as *1arge business 
houses" (l.e., of a particular size). Undertakings with a sizeable share of the 
market, e.g.' of 25% and above are called "dominant undertakings". The 
nomenclature assigned by the Monopoly Inquiry Commission to these two types of 
concentration is "country-wise concentration** and "prodnct-wise concentration**. 
Chapter Til of the Act is intended to regulate the expansionary trend of any kind 
on the part of the aforesaid two categories of undertakings, eg., substantial 
expansion of production, establishment of new undertakings, amalgamation and take¬ 
over bids. Every such move has been sought to be brought under regulation by the 
Central Government in the Department of Company Affairs. There is a guorf judi- 
dal body like MRTP Commission to which reference may be made in respect of 
proposals for expansion by the Central Government at its discretion. The Central 
Government has also assumed crucial power under Chapter III to split the size of 
a particular business since division of undertakings in specified cironmstances is 
statutorily permissible. The Act is not designed to cut at the root of concentration 
of economic power but to see that such concentration does not result in common 
detriment. For the governance of the regulatory provisions of Chapter III, Section 
28 itself lays down the guidelines. As a matter of matter of fact, it would be impro¬ 
per to aver that the Act prohibits or forbids growth as such ; rather the restrictive 
provisions are intended to control the growth which has the propensity to' 
lead to common detriment. 

Chapter III-A has been newly added to enact restrictions on the acquisition 
and transfer of shares of, or by, certain bodies corporate. The existing provisions 
of Sections 108A to 108G of the Companies Act. have been incorporated in 
this Chapter. Simultaneously, the corresponding provisions in the Companies Act 
are proposed to -be omittted from that Act in due course. Under the provisions of 
Chapter ITI-A, uy company to which Part A of Chapter III applies, 'will be 
required to obtain approval of the Central Government for acquisition and transfer 
of shares of the MRTP as well as non-MRTP companies. 

(b) To prohibit mwiopollstle trade practices: Chapter IV deals with 
monopolistic trade practices resorted to by the owners of one or more of 
the monopolistic undertakings. This concept has been defined in Section 2(i) 
in terms of unreasona b l e ness of prices charged^ unreasonahleocss in preventing 
or lessening eonqwdtion in the market, limiting tec^ied deydevnnent 
or capital iavcatjiwDt to the eommoo dntriinat. nafcaaottddeoeM ia incmitti the 



oottof^co^Acdbit iTii^foodf or to eai din ttoim fot tepra«ftk)ta»iwflMiRit> 
lum^ of anyicirvioea,^. The reniedy for dealing wifliimhpncjtioMliM In fht . 
ioitiatioa of an enquity at the fautance of the Central Government by the MRTP . 
Commiarion. 

(e) To prohibit rerfrittve trade praetieet and wifair trade pnetteesi Part A 
of Chapter V deali with matten -pertaining to reatrictiVe, trade practioea by 
laying down the apedfic regiatiable agreementa, their regiatration and the 
upkeep of the regiater. Part B of the Chapter. ad(M by the 1984 Amendment 
Act, deala with unfair trade practieeawitb a view to enaure conaumer protection. 
Previoualy, there waa no proviaion to protect the conaumer againat falae or mialead* 
ing advertiaement or other aimilar unfair trade praeticea. Theae new proviaione pro¬ 
ceed on the asaumption that if dealera, manufactnrera or producers can be prevented 
from diat >rting competition, freedom, of choice of conaumera, the consumers will 
receive a fair deal. Now there is peater recognition that conaumera need to be 
protected not only from the effects of restrictive practices but also from piactiom 
which are resorted to by the trade and industry to mislead or induce or dupe them. 
Chapter VI deals with control of certain reatridive trade practices, the main 
being to promote fair and free competition in the market so as to ensure fair 
deal to cuatomera. For the purpose, the MRTP Commission baa been vested 
with full power to regulate such practices through investi^tion and final orders 
thereafter. The Act also has made proviuon for a scheme of registration of certato 
agreements, pertaining to restrictive trade practices, enquity into such practices 
at the instance of the Central Government, State Government, Director General 
of Investigation and Registration, associations of consumers and on the volition of 
the Commission. 

The MRTP Commission is an independent, quasi judicial body bestowed with 
powers akin to a Civil Court under the Civil Procedure Code, 1908. It has various 
personnel to function through. The Commission, to regulate its own functioning, 
has framed the MRTP Regulations, 1974 as amended by the Amendment Regu¬ 
lations, 1984. 

In exercise of the powers confened by the Act on the Central Govemnwni; 
it has made the MRTP Rules, 1970 as amended by the Amendment Rules, 1984 
and the M.R.T.P^ (Information) Rules, 1971 as amended by the Amendment Rules, 
1984 These not only facilitate undentanding of the procedural requirements but 
also serve as guide to achieving the object of prevention of concentration of 
economic power to the common detriment. 

AppttetdfUltp ef the Act-. In terms of Section 3, this Act is inapplicabk to fba 
following entities, unless tl. Central Government, by notification, otherwise directs. 
These entities are: (a) any undertaking owned or controlled by a Government Com¬ 
pany : (b) ai^ undertaking owned or controlled by the Govenunent; (e) any under¬ 
taking owned or oontrdled by a corporation (not being a company i.e., a company 
under the Companies Act) eotablMied by or under any Central, Piroviodai or Stall 

■Aet; (4) nay tcadonnion or other aasocistlotttff workman or cmployemfoimad far 



their own jcMMuble protection unfih worksMD or efiiplo}Mi : i»y . 
trffing anga ged in Ml iadnilry. the maiMtoment of iriiMi hne been tdoen diwr ty eiy 
penonorbodyofpenouinpunnuceofnnjrauthoriMtionniadc tqr the Centid 
Oovemment under any law for the time being In force; (f) any undertaking owned 
by a co-operative society formed and registered under any Central, Provineial or 
State Act relatiqg to co-operative societies; (g) any financial institution. According 
to Explanation to the Section, in determining, for the purposes of clause (c) above, 
whether or not any undertaking is owned or controlled by a corporation, the shares 
held by financial institutions shall not be taken into account. 

It may be noted that the anidieation of other laws to the above 
categories of undertakes is not barred. Accordingly, under Section 4(1X uve 
as otherwise provides in sub-section (2) (diaonssed hereunder) or elsewhere in 
the Act, the provisions of this Act shall be in addition to, not in 
derogation of, any other law for die time being in force. Sub-section (2) 
exempts banking companies, the State Bank of India and its subsidiaries and insu¬ 
rance companies from the provisions of the Act. May it be noted, that this 
tion is in addition to the exemptions conferred by Section 3. But the *««> n ip t ion is 
not total,and is available only on showing, in respect of specific provisions b the 
Act. that corresponding provisions already exist in relation to those categories of 
companies in the Special Statutes governing them. However, where there are no 
corresponding provisiods in the Reserve Bank of India Act, State Bank of b d m 
(Subsidiary Banks) Act or the Insurance Act, the provisions of the MRTP Act 
would still continue to apply. 


Definitions (Scctioa 2): 

(a) includes any arrangement or understanding whether or not 

it is intended that such agreement shaU be enforceable (apart from any provisions 
of this Act) by legal proceedings. 


The element of mutuality is inherent in the word "agreement". The use of 
the word like "arrangement" or "understanding" doeanot takeaway the attribute of 
mutuality. Thus a mere direction or recommendation by one party m circumstances 
which do not warrant the acceptance of any obligation (whether legal or moral) by 
Che other party cannot constitute an arrangement; this is because b that event, the 
element of enforceability will not be present. This is, however, subject to an excen- 
tion or s^ial provision made elsewhere b the Act. The expression "apart fnm 
anyp^isroMo thisAct-refemto sneh an exception. One such ei^ion te 
Mutain^ in Explanation III to Section 35 which provides that any recom^atloo 
by a trade assomation shall be deemed to be a recommendation which binds the 
asembertofi^h association. ExpUnation II to Section 35 also makes an excitto^ 

assoebtion^with 

aiiyMto party IS deemed to be an agreement as though the membera of such 
OQtpoiation to a ppraonality separate and distinct from its members Ifis ro 

.* ' f * i *.• ' 
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(e) DUwMrGeHgn^ t Tlib meus theDiraetor Goiendofiavetti^ttiiMi 
■ad Rd^tntion anmiated aider Soetioa 8, and to ctodee uiy AddUmud. Iotat» 
Deputy or Aiibteiit Direetor Generel ^ luveediatiou aaSd RegietretlOB iwotaied 
under that Section. 

(d) Dominmt UndartMig : Thb eivmiion meune: 


1 . Any nndertakiug which hee tiie foIloiHnf three featura nemely—Q) it b 
'■n undertaking within the purview of the Indnitiiee Act; (H) it hae a 
licensed a^MciQr for the production of goods of any descr^ptloo :aad 
(iii) its oywcity for the production of tndi goods or the aggre* 
gate of its licensed capadty and of the licensed capacity of intei^conaec* 
ted nndetakiogs, for the prodnctioa such good is not lea then l/4th 
of the total installed eapndty .in India for the production of such 
goods; or 


1 An undertaking which has ail the Itdlowiag three featum^ namely-^U) 
it is an undertaking witiiin the purview of the Industries Act Ei.e. hodue- 
tries (Development A Regnlatioa' Act, 1951—vide Section 2(ff>]; (iQ it; 
by itself or along with intm-eonnected undertakings, produces, siqmfees, 
distributes or otherwise oontnds not le« than l/4th of the total goods of 
any description that are prcduced, Ap|riied or distributed in India or 
any substantial part thereof; and (iii) it has no licensed capacity for 
the production of such goods; or 


3. An undertaking which has bodt the following features, namely—ii) It Is 
an undertaking within the purview of the Industries (D A R) Act; and 
(ii) it, by itself or along with Interconnected undertakings, produces^ 
supfdies, distributes or otherwise controls not less than l/4th of the total 
goods of any desciiptkmduitara piodoced, supplied ordistiibiitedin 
India' or any substantial part thereof; or 

4. An undertaking which providM or otherwise controls not lew than l/4th 
of any serviow that are tendered in India or any substantial part thereof. 

Thus, the dominance of an undertaking is deteraWble wRh reference to the 
lieensed capacity orpiacket diareofthe undertaking depandingv upon whetbar or 
not the uadertakittg fVlb within the ambit the I (DA R) Act 

Uemutd cBpoefly the w U hruk t Hg in this oonteit needs Idaborntion. It ji 
the criterion for the determination of dominance In r eje ct of an on4ertaking falMnf 
within the compass of the Industries (DAR)Act Dominaaoe Imoh an undag* 
taking nrill be rogarded as if its lioens^ capncRy for the pcodne^ ofsodigoodi 
or the aggregate of its licensed capadtiMbr the production of snA goods aid the 
licensed capadly of its inter connected nndertdi&p for die piMnotion of sash 
goods b not lase than l/4di of the total bssieffaf cgpael(y p.o. installed oivaciqrns 
leeognlsed'Under tne bdustrtae Act jr any. ret ur n s thdrenndsr vide 
fatadla^dw peednteofaaehgoods, Aeneidiv toMon a(gi^<«gesass« 
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enieity**, in rdation to goods of nny dewsrlptlon and nWi ssspsol to » w»dw- 
ttSwihinthepuiview ofthelndostries Aot.in«itIie ^sed o^Prodo^ 
cspiidty of luch undertaking in relation to lucb goods, in accordnnce with the cei^ 
flcate of regUtration. license, letter of intent or permission granted to it under ^ 
Industries Act and includes any increase in such capacity as may be approved by 
the Government under that Act. 

Market Share of the widertakbig, it may bo noted, is the factor on which the 
dominance of an underUking is dependent (vide 2 & 4 abow), where the under* 
Ukings fall within the ambit of the l(Ddk R) Act but do not haw a l^ed 
capa^y or where the undertakings do not faU within the purview of the I (D & R) 


Act* 

In order to determine ‘dominance* of an undertaking, "goods of one de^p- 
tion” (variously interpreted) should, be aggregated. The MRTP (Classification of 
Goods) Rules, 1971 as amended up to date, shall apply for the purposes of Chapter 
III regarding concentration of economic power. Rule 2(2) thereof provides that; 
(i) Goods which fall within a group specified in the Schedule to these Roles 
(of 1971) and not falling within any sub-group or item shall be classified as goods 
of one description ; (ii) where any goods failing within a group, also falls within a 
sub-group, goods falling within that sub-group shall be classified as goods of one 
description ; (iii) where goods falling within any sub-group, also falls within any 
item specifi^ under that sub-grou^, goods falling within that item shall be classified 
as go^s of one description. 

According to Section 2(ee), "goods of any description in relation to an 
within the purview of that I (D&R)Ael, means any articles which 
ffliu under an item in the First Schedule to that Act. 

For purposes of Chapter IV of the MRTP Act which relates to monopolistic 
trade practices, "goods of one description" means goods that are commercially 
identifiable and are substituteable. This is because MRTP (Classification of 
Goods) Rules, 1971 can be invoked only for the purposes of Chapter III of the Act. 

According to the proviso to Secticm 2(d), for the determination of dominance^ 
of an undertaking, the goods produced tqr an undertaking whkhldoes not employ 
(a) more than SO workers on any day of the relevant period and in any part of 
which a manufacturing process is being carried on with the tdd of power or is ordi¬ 
narily so carried on, or (b) more than 100 workers on any day of the relevant 
period and in any part of which a manufacturing process is being carried on without 
the aid of power or is ordinarily so carried on shall not be taken into account. 

According to Esplanation I, where the licensed capacity of inter connected 
muf^ irtaUng t for the production of any goods is not less than |th of the installed 
capacity for the production such goods or not less than l/4th of the prodocthm, 
•apply, distribution-or OMitrol of any goods or the provision or control of any 
lervlce, as theease may be, is shared by mter-oonnected undertakings, eabb such 
undertaking ehaii be drained to be "dominaiit undertaking". This provision may 
beeseBBfdifiedby means of an ilhiatrotioa thus: Suppose An, Bo, Cn and Du are 
jggnriieomiecled oadertakiags.aod tbeUMdura. nadertaktapp^oee apaitieular 



iiMnriiHTrnrT^*^*^*^*****^^^****^^*^ 14 thof Mietolilpro^ : 
tioo of the ooiuilry. In nwh • titantiwi An* Bo and Co will bei^lvidii^iniW* 
dedal ^‘dominant” ondertakingi. although it may bo found ^ the lint alone 
aeeoottta for only 10%, aooond for only 7% and die third only 8^ . 

According to Explanation VI. in order to determine the “domiliance** of an 
undertaking, the figorei of productionnproad over the period of 3 calendar ycm 
immediate preceding the calendar year in which the queation arum aa to wh^ 
ornotanimdertaking U a dominant undertaking, are to be oonaidend; and the 
•hare of thomndertaking ii determined with reference to the loweit figure of prodne- 
tion during any one of the laid yean. The impact of thia provUon my be 
illiiitratrt thui; Suppoie. the queation aa to whether or not an undertaking ia a 
dominant one ia to be determined in 1984. Aa pet the afoieaaid proviiioii. the 
relevant period for conaideration of the figures of pioduetion would be any one of 
the 3 calendar yean. 1980. 1981 and 1982. ConsequenUy, even if the figures of the 
under^ng are l/4th in the calendar year, 1983, the undertaking shall be a “domi. 
nant undertaking in 1984. if during any one calendar yw. fiz., 1980,1981 and 1982 
its production figures are leu than l/4th of the all-India figi^ 

Explanation IV provides that in determining, with reference to the featniea 
soecified 2 3 or 4 above, (as the eau may be) the question as to whether or nbt an 
u^ertaking is a dominant one, regard shaUbe hadto: (i) the average annual 
oroduction of thb goods, or the average annual value of the services provided by 
the during the relevant period ; and (ii) the figures published by such 

authority aa the Central Government may, by notification, specify, with regard 
to the lottl production of such goods made, or the total value of such services 
provided, in India or any substantial part thereof durbg the relevant period. 

F-itp l tni i*i«" V provides that, in determining the question of "dominance” on 
the part of an undertaking in relation to an/goods supi^, distributed or control¬ 
led in India, regard shall be had to the average annual quantity of such goods 
supplied, distributed or controlled in India by the undertaking during the relevant 
period. 

to Explanation HI, the share of the undertaking (i.e. l/4thof 
production or service) has to be determined according to any of the following cri¬ 
teria. namely—value, coat, price, quantity of the gooda or auvices. 


Explanation II provides that where any goods of any description are the sub¬ 
ject of different forms of production, supply, distribution or control, every reference 
in this Act to such goods shall be construed as reference to any of those forms of ^ 
production, sup^y, distribution or control, whether taken separately or together or " 

in such groups'as may be prescribed. 

Exiflanatlon VII providea that where goods of any description in India by 
an und it>f^i"g have been exported abroad, then the goods ao exported shall net be 
taken Into aocoont in oomputiagr-(0 the total gooodaofthat deaeriptionriiatnce 
prodi^. inlndiaby that undertal^g ; or (ii) the total goodsof thaldean^ 




tkMttetafeprodiioed.mppliedor dMbated in liidb or aiqr 
fhawof. 

[rutorial J^otes: 1. Dominance ehaU be preamneJ where an under¬ 
taking hai produced l/4th of the countrjr’a total production, lupply, distri¬ 
bution or control of any goods or services. 

2. P i ffi**"* tests for «■—«>8«g dominance have been prescribed for an 
„ n«i«r*»Mng falling within the of 1 (D ft R) Act and for that not so 

fiiiiii^ . In respect of the former, “dominance'* shall be mounted by 
comparing the licensed upedtyofthe undertaking with the total installed 
capacity in the country of any item coming under the First Schedule to that 
Act. The tendency to pre-empt capacity has been sou^t to be made abortive 
by piescribiiig the test of l/4th licensed capacity of the undertaking vl^a-ldr 
the total installed capacity in the country.] 

(e) Fbumdal batltutUm: This upreasion menu: (i) apublio financial 
intM todon ipecified in or under Section 4Aofthe Companies Act;(U) a State 
Financial, Industrial or Investment Corporaiton; (iii) the State Bank of India or a 
subsidiary bank u defined in the State ^k of India (Subsidiary Banks) Act, 1959; 
Ov) a nationfdised bank, that is to uy, corresponding new bank u defined in Section 
2(d) of the Banking Companies (Acquisition and Transfer of Undertakings) Act of 
1970 or 1910; (v) the General luurutce Corporation of India utablished im^er 
Section 9 of the General luurance Business (Nationaliution) Act,*1972 ; (vO the 
Indutrial Recoutruction Corporation of India; (vii) any other iutitution which 
the Cenual Government may, by notification, specify in this behalf. 

(f) Goodt : Under Section 2(e). goods meau u defined in the Sale of Goods 
Act, and includu—(i) products manufactured, processed or mined in India [i.e., the 
torritoriu to which the Act extends-.vide Section 2(0 ]; (ii) sham and stocks ■ 
(iiO in relation to goods supplied, distributed or controlled in India, goods imported 
intoln^a. 

It may be noted that the definition of goods hu been widened by the 1984 
Amendment Act so u to net the casu of investment companies Huaiing Jq gtocks 
and sham and other utivitiu like mining or processing, e.g., fish and 
produetSi^whieh were not covered by the earlier definifU^ . 

(g) Gnup ; Prior to 1984 Amendment Act, the concqit of “group” 
of two ekments, namely, controlling entitws and controlled entities. The contron- 
Ingentitiuwere individuals or associatiou or firms or bodiu corporate or any 
ooubinatlontberaor. The controlled entitiuwere body corporate, firm or trusts 
iiriisto were not indudedainonptcoottolliag entities. As a result pftbis 
of group Ivide Section 2(l?A) of the C^panlu Act], difficulties were experienced in 
.fstaUisb^ng If n group hu the object of exercising oonUol over any body cornomte 
vH*m or trust, ate. Sinu this posed practical difficulties, the comsritiw felt it 
be periUe to prove with reference to past conduct of the group tfaatit 
MsnlipWli binpqsMen toawebe control owr the controlled ibe 
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or: (1) two or more individoab, uMdatioat of faMUvidwit, AnBi* tnii{ls* ttuttM oc 
bodjetodnionteCeidiinagfliuorid iiiit^^ comWairtton ttweof, whirfi 

exeroiM eitebliihed to be ia • poittioB to exerain ooottol diraeUjr or lodUiectly. 
over •oy.boilgr corporate, Arm or tr^ or (iO aMoebted penoae. 


A group of penoae who are abb directly or indirectly to control the pdky 
of a body oorporate. Armor trust, without having a controlling ialetCBt ia that 
body corporate, Ar^^or trust, shali also be deemed to be in a positioa to ea c r d s e 
eoatrol over it. 


/n rebUkm to a dUoftor of a body eorporate. '’associated persoas** mean: (h) 
a relative of such director, and includes a in which such director or his rdativa 

is a partner. For exampks; ,A, a practising chartered accountant, and B, m 
engineer, an two brothers. B is the director of X A Co. Ltd. By dint of this piovi* 
sion, A and his professional Ann wUl become "associated person** in relation to B 
who is the director of X A Co. Ltd : 4b) any trust of whidi any sndi director or hie 
relative is a trustee; (c) any company cf which such director, whether independently 
or together with his relatives, eonstitutm l/4th of A’s Board of Ditnetors; (d) any 
other body corporate, at any general meeting of which notlem than l/4thofthc 
total nnmber of directors of such other body corporate are appointed or controBed 
by the director of the Arst«mentioned body corporate or his relative^ whether 
acting singly or jointly. , 

to rththn to4ho partner of a firm, "assdciatcd persons** mean a relative of 
•uch partner and includes any other partner of such Arm. For example, A and b 
are two brothers-in^w. A is a practising dbartered accountant If B is a partner 
of a Arm covered by the provisions of the Act, thea' A will become an associated 
person in relation to B. This will also* hiM good in the case of solicitor Arms, 
architects and the like. * 

In relation to the tnatee of a tnut, "associated pereons** mean any other 
trustee of such trust 

Where any person is an associated in relation to another, the latter 
shall also be an associated person in relation to the former For instance, if A Is 
an associated person in rdatioa to B. then B shall also be an associa t ed person in 
rdatioB to A. 

(A) Inter-Omnected Vhdirtektnge: According to Section 2(g),.this term 
means two or more undertakings which are inter-connected with eadi other in atqr 
of the manner dwelt npon below: 

(0 If one owns or controls the other. Suppose, there are two undeftaUaBSt 
AuaadBn. If An owns or controls Bn, then Auand Bn woddhe 
imer-cooneeted nadertaUags I • 
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(//) Wherefhevodertakiaii ueomiedl^ liiini,if radifiiMi hmeiDBiifr 
more common pertnen. For exemple, X ft Co. with X, Y, Z ai Its 
psrtnera owne Au, and A ft Co. with A, B, Z as it partners owns Bu. In 
such a situation, Au and Bu are interconnected undertakings because a 
partner viz. Z, is a common partner in both the firms; 

(iii) Where the undertakinp are owned by bodies corporate (a) if onf body 
corporate manages the other body corporate: or (b) if one body corpo¬ 
rate is a subsidiary of the other body corporate; or (c) if the bodies 
corporate are under the same management; or (d) if one body «»r porate 
exercises control over the other body corporate in any other manner. 
Thh concept may be illustrated thus: Au is owned by A ft Co. Ltd. and 
Bu is owned by X ft Co. Ltd. An and Bu would be inter-connected if: 
(a) A ft Co. Ltd. manages X ft Co. Ltd. and vice versa or (b) A ft Co. 
Ltd. is a subsdiary of X ft Co. Ltd. and vke versa ; or (c) A ft ‘ Co. Lt d, 
and X A Co. Ltd. are under the same management; or (d) A ft Co. Ltd. 
exercises control over X ft Co. Ltd. in any other manner : 

(iv) Where one undertaking is owned by a body corporate and the other is 
owned by a' firm, if one or more partners of the firm (a) hold directly or 
indirectly not less than S0% of the .shares, whether preference or equity, 
of the body corporate: or (b) exercise directly or indirectly control* 
whether as director or otherwise, over the body corporate. For instance 
Au is owned by X ft Co. Ltd., and Bu by A ft Co. having A, B and C 
as its partners. A and B hold directly |or indirectly 50% sharea in X ft 
Co. Ltd. In such a circumstance, Au and Bu would be treated as inter¬ 
connected. Likewise, should one or more of the partners of A ft Co 
exercise control direcUy or indirectly, whether u director or other¬ 
wise, over X ft Co. Ltd., then Au and Bu would be regarded as inter¬ 
connected ; 

(v) If one undertaking is owned by a body corporate and the other is owned 
by a firm having bodies corporate as iu partners, if such bodies corporate 
are under the same management. For example, Au is owned by X ftCo 
Ltd. and Bu by D ft Co. which is a firm. A ft Co. Ltd. and M ft Co 
Ltd. are two partnen in D ft Co. These two partners- bodies corporate 
and X ft Co Ltd. are under the same management. In such a situation 
Au and Bn would be inter-ommected undertakingB; 

(id) Iftheundertakhigs areowne^or controlled by the same penon or by 
dm same group, An and Bo are hiter-cainected undertakings, if they ate 
owned or oositrolled hy the same person or by the same **gfouD” las 
defined in Seethm 2(e0]: 



(Yti) If WM iiniiartaMng k floaneeted with the Other cither diwctly w thioii^ ' 
uy maber of oodeinaingi whicb ore taiter^oniiteted undertokioiii 
witbta the meaning of ooe or more pf the foregoing sab>clauMa. For 
example. Bn ia bter^onneeted with An and Cu h iiitef-eoniieeied 
with Bn. Cu it inter*conneeted with An. If Do la inter-connected widi 
Cn. then Du will be mter-connected with Co and conaeqiient|y with 
Au—ao on and ao forth. 

According to Explanation I, two bodiea corporate ahall be deemed to be . 
under the aame management in the caaea mentioned below : 

(i) if one auch body coiporate exercitea control over the other or both are 
under the control of the aame group or any of the constituenta of the 
aame group; or 

(ii) if the managing director or manager of one of auch body corporate b 
the managing director or manager of the other; or 

(iii) if one auch body corporate hoida not leaa than one-fourth of the equity 
aharea in the other or controla the compoaition of not leaa rha n one. 
fourth of the total memberdiip of the Board of Directora of the other ; 
or 

(iv) if one or more directora of one auch body corporate conatitute, or at any 
time within a period of aix montba immediately preceding the day when 
the queation ariaea aa to whether auch bodiea corporate are under the 
aame management, conatituted (whether indqmndently or together with 
the relative of auch directora) one-fourth of the directora of the other; 
or 

(v) if the aame individugl or individuala belonging to a group, wfaOe 
bolding (whether by themaelvea or together with their relatives) not leaa 
than one-fourth of the equity aharea in one auch body corporate abo 
hold (whether by themaelvea or together with their relatives) not leaa 
than one-fourth of the equity aharea in the other; or 

(vi) if the aame body corporate or bodiea corporate belonging to a groups 
holding,.(wbetfaer indqiendently or along with its or their aubaidiaiy or 
aubsiidiariea) not less than one-fourth of the equity shares) in one bod^ 
corporate abo hold not baa than one-fourth of the equity ahaiua in ' 
the other; or 

(vii) if not leas than one-fourth of the total voting power in relatieo to 
each of the two bodies corporate b exercised or controlled by the 
individual (whether independently or together with bb letativea) or iba ' 
aame botty oorponte (wheOer indepeodently or together with be 'a^ai- . 
diaries); or 
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(TiiOifBotlMtiianone-AMUth of dw lotil voting power in xeinliea to 
endi of the two bodice ooi]Kmteii«ierdied or oontfolled by the nma 
individoab belooging to a group, or jdntly byeuch individual or fai- 
dividuab end one or mote of lueh other bodies ooipoimte; or 

<iz) if the direeton of the one cuch body ooiporate are aocuatomed to act in 
aooordanoe with the direedonc or ieitructiooi of one or more of the 
direeton of the other, or if the direeton of both the bodiei eorporate are 
to act in aeeordaace with the direotiona or inctmetiona of an 
individual, whether bekmging to n group or not 

As per Eiplanation II. if a group (aa defined by this Aot) exereiaes contrtd 
over a body eorporate. that body eorporate and every other body eorporate, which 
if a eonitituent of or controiled by the group shall be deemed to be under the same 
For instance, if A A Co. Ltd. is constituent of a group which exercises 
control over B ft Co. Ltd., then A ft Co. and B ft Co. Ltd. would be under the 
same management. 

By virtue of Explanation Ill. if two or more bodies corporate under the same 
management hold, in the aggregate not less thisn l/4th equity share capital in any 
mhar body corporate, such other body corporate shall be deemed to be under the 
marugement as the first^mentioned bodies corporate. A ft Co. Ltd. and 
B ft Co. Ltd. which are under the same management hold together l/4th equity 
share in C ft Co. Ltd. In such a case, all the three bodies corporate ate 
gader the same management. 

By virtue of Explanation IV, in determining whether or not two or more bodies 
P ff f pwfato are under the same management, the shares held by financial institutions 
(as defined by Section 2 of this Act) in such bodies corporate shall not be taken 
hitoaeooont 

(0 timber : Under Section 2(hX the term means a member of the Com* 
mkaioB. 

r 

(j) tionopoUetle Traie Praeike: Section (2Ki) provides t'at the term 
g gtade practice which has, or is likely to have, the effect of: (a) maintainmg 
tiMpt^ces of goods or charges for the services at nn unrensonable level by limiting, 
^Mdociag or otherwise eontrdling the production, supply or distriliution of goods of 
•lydMeription or the supfdy of any services or in nny other manner; (b) unrenson- 
: pnvanting or lessening competition in the production, supply or distribution 

. diraaff goods or in the sbpply of any service; (e) limiting technical development or 
investment to the coinmoa detriment or allowing the quality Of nny goods 
or distributed, or any service rendered, in India to deteriorate; 

^ the cost of-owduction of any ■oods. or dhuges for tiie 

'' lii' in'aliiW*iyn' of aqy servi^; <e) tecromiaB imn i a so fiili ty 



.-.s'. ..■'. \ 
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pri0Bfr«t «hkih tiM foodtu«bOriiit]rb«bW^of <>Mold,or^ 
flieiorfioef areor be* provided ;or (d>1lhe pcodt ediidi MOt ^ eMjr be, deiiv^. 
b^tiw prodoction, supply or dtstributioB(iiidpdiiigltaenteorpatiAMe) ofaoy 
•erWoei; (f) preveatiag or kueidiig eompetMoa fai the production, mpply or distri¬ 
bution of any loodsorln the ptovMon or nuuntene^ of any services by the 
adoption of unfair methods or nnfur or deceptive pnetto. 

(ik) Omeri Section 2 (ja) provides that oemer, in relation to an under¬ 
taking. means an individual, H.U.P., body corporate or other association of indivi- 

whether incorporated or not, at trust (whether public or priyat^ whetiier 
leiigious or charitable) who or which owns or controls the whole or substantially 
the whole of such undertakings, and inelodes any amoeiated person who is a cons¬ 
tituent of a group and who has the ultimate control over the affairs of such under¬ 
taking. 


(/) Met: Section 2 (I) provides that price, in relation to the sale of any 
goods or to the performance of any service, indndes every valuable consideration 
whether direct or indirect and includes any consideration which in effect relates 
to the sale of any goods or to the performance of any services, although ostensiUy 
relating to any other matter or thing. 


(m) Produce: Under Section2(11). produce includes manufhctiire and'all 
itt grammatical variations and cognate expressions shall be construed accordingly. 

(n) Restrictive Trade Practice : According to Section 2 (0), .the expression 
means a trade practice which has, or may have, the effect of preventing, distoiing 
or restricting competition in any manner and in particular, (i) which tends to 
obstruct the flow of capital or resources into the stream of production, or (ii) which 
ten d* to bring about manipulation of prices, or conditions of delivery or to affect the 
flow of supplies in the market relating to goods or services in such manner as to 
impnM on consumers unjustified costs or restrictions. 

(o) Scheme ofPbtanee: This, under Section 2(q), means a scheme imiiearti^ 
the sources from which, and the terms and conditions on adiieh, finances are pro¬ 
posed to. be obtained by an undertaking. It has been provided that after the 
commencement of the MRTP (Aumndment) Act of 1984 i.e. after 21.5.1984)^ In 
every Scheme of finance, the estimated capital outlay which would be needed So 
give effect to the scheme will have to be induded. 


(p) Service: fi.'virtue of Section 2(r), service means service of ai^dea- 
erqition which is made available to potential users and includes the provision of 
facilities in connsotion with banking, finaneini, insurance, tranqmrt, 
supply of electrical or other energy, board or lodging or both, imtrrtainmtinf. 
amusement or the purveying of news or other infermatien, hd dbw nstf Isufcrfc ^ 
reqdm^ of any aervioe free of draige or under ucontmoiuf peraonal aand^ 









(q) Trade : Uader'Sectioa 2(i), **tratle** meaiis aay trade, buiiiMa, iadaitry. 
profenion or ocenpation relating to the produedoa, supply, dtatribation «r oontrol 

of goods and includes the provision of any servicee. 

(r) Tra^ Association: According to Section 2(t). the term oieaiis any body 
of persons (whether or not incorporated) which it formed for the purpose of 
furthering the trade interests of its members or of persons represented by its members. 

(r) TVade Practice : As per Section 2(u), it means any practice relating to 
the carrying on of any trade, and includes : (a) anything done by any person, which 
controls or affects the price charged by. or the method of trading of, any trader or 

of traders, (b) a single or isolated action of any person in relation to any 

trade. 

(r) Undertaking : According to Action 2(v). undertaking means an enter> 
prise which is, or has been, or is proposed to be eng^J in the production, storage, 
supply, distribution, acquisition or control of articles or goods, or the~ provision of 
services, of any kind, either directly or through one or more of its units or divi¬ 
sions, whether such wdt or divisloa is located at the same place where the under¬ 
taking is located or at a different place (s). Acoording to bplanation I, *teicle'’ 
includes new article and ‘‘service** includes a new service; “unit** or ‘'division’* in 
relation to an undertaking includes: (i) a |dant or factory established for the pro¬ 
duction, storage, supply, distribution, acquisition or control of any article or goods; 
(ii) any branch or o^e established for the provision of any service. 

Under Explanation II, a body corporate which », or has been, engaged only 
in the business of acquiring, holding, underwriting ot dealing with shares, debentures 
or other securities of any other body corporate shall be deemed to be an under¬ 
taking. Under Explanation III, an "investment oon^Nioy’’ shall be deemed to be 
an undertaking. 

(m) Vabie qf assets: This term, in terms of Section 2 (w), meqns, in ration 
to an oodertaking, the value of its assets as sbotra in its books of account after 
nuking provision for depreciation. 

Powers ef the Central Gov e rnme n t t» decide certain autters : Consequent 
upon the introduction of the d^nition of "group" etc. in the Act, it is ncesury to 
provide for its determination by the Central Government and also to take power to 
requite the Company Law Board, which is already spedaUaed in such detennina- 
tion, to determine ‘‘group’’ etc under the Act". According, Section 2A makes the 
^ requisite provisions. It may so happen that any question may arise as to whether: 

' (ft) two or more individuals, trustees, associations of individuals, firms m bodies 
corporate or aqy combination thereof constitute ot fall within a "Oionp’’ or (b) two 
or more undertakings are ‘‘inter-counected undertaking" within the «««i"«ng of this 
Act; or (e) taro or mote bodies .corporate are "undm the same management Such 
question is to be resolved cMier by the Oeutral Oovenunent or by the Company 
Law Board antiiorised by the Central G overnment to do so. But prior to the 
denision of suck question, the ooncc m e d persons must be given reasonable oppor- 
tadittdbtiagpmA 
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' ‘‘jWfByl^^neatui^^ certain•■olijpciivBiK .It-impoeea-'ii^ - 

pmdas ^wto^uid obliaiMioM. .Tfae etatirteitaelr n^poiati d ift ia irt 

authorituH m Die purpou dr fovemiuice of the ^tute, TiMe ^yment authoritki - 
are vested with sufBcieirt'powfan for ^ pnrjjto^^ liaiy in. 

depending upon the scheme of . the enactment aa atoo the nalare of / 

- Thefeheon of.die M.ltT.^. Act, 1969, as amended by t|iB Apieindinent Adt 
Of'1984 '(eflbctive2hit Jutyt 1984), provides f(nt a duid niachin^ to 
impleamntatien of ha provision'.'tuMe two ate the Central Oov ernm e nt aha the 
MRTP Commission (hereinafter referred to as the Commhaiod). Thni Canmiision 
is to ^be assisted,in its work by the Ihrector General of Investigation and 
acpoihttld opder Sjsctimi 8 of to Acl; indudiag any Additional, Joto 
Depofyor Asumk.PhectoG^i^ Investigwon and R^istiatioa appoi n ted 
iinm that Section? . ' 

. .Atthpn^ to.atoementioned authorities hange been bestowed with enough 
popm to 'ovemee to oompUa^ with to various leqnirejBients of to Ai^ 
nonefheless topahire oad content of toh powen diSsr. Itwill be seen hetdnafteir* 
that the Ctmunimion has, under Section 12, the same powers as are vested in a 
Civil court ttadei' to Code of Civil Prooedm, 1908 in respect of certain matters; 
while (he CeiWml Govomment does not haw such powers. The fipictions <cS to, 
Centmt Oovenrhieiit under the Act are in the sjriime of ensnring tot to opefatida' 
of to economic System does not resnlt id to concentr a tion Of economic power W , 
the comoion decrinient and for the control of moh^xdies. The poweri in to| 
balullf,inaotoascfontaiaedinCluq)to' IH, ate ehecelsable. by to. Goyettohhl^i 
and if it so chooses, in consultation with theCenuniMon. Thus, m fediect' of Sttchi 
malter^ the Conuniiaien has merely advisory rolei while to Government hhs to 
absolute pofur torpass fioal orders. Again tbe CSentrah or to Conmairt'Law' 
Board the Cratral Govrenment’s authority will be r^uited to dedhfe dupuied ' 
qnertions relating to “gpup”, “same’manageaieat” and “interoottneoticn*^ < 

The nature and Sohpe of to powers of to authorities,^ meg^ibii^ above aie ,*^ 
being dbeossed hdreunder;, ’. , . , .-.'.J 

” ' O to iltBtto 'at to Cqawtiwirtii t Yhider Section ^ to Comiiuisibn al^^ 
consist of a Chairman and not less than 2 and not more thin 8 otor mentors, to be 
ap p tot edlry tiwiCeterri Qovertiinent 

- • -'I---r. - ». • ' '' • • ■ q 4 • 

To be a Chairmaa of to Commiasioa, to pemon must be one who is, orhae^ 
been, or is qualified to pc.: (0 ajuto of to Supneme Court;. or a. judge of 
a,tifghCcNrtt To.betonemberiafto Cpignjaiion^topetaoaamnstbe maailitKip>« 
iiKgto 'anfl ttaiidlngi^>topevrtuu,mast hasp adequate mtoriedge or 
o^jR’Ij^'^Shflniina^apat^^da^^ retating to econontio^. .lag^ 

^ *'**'■ or I 



FtHtlwl',ptl6rt«tlie aMKriainaeiAef any person as hmsittor, to ... 

OaivManMitoa 40 fwitiif|r Mdf that to' petaon duel noti and wiUdet,--, 

aiqrsaGhflaaadalor oliwrutaceataa hUlnty to aflhet ptejadictally Us fmefpifr 



the ConmiMioa is required to inquire and report to die Central doveM- 
talent in regard to such cates of lubsUntial expansion of undertakings (Section 21), 
setting up of new underUkings (Section 22), jaem. amalgamation or take-over 
(Section 23) and division of uaderttkingt (SeetiMs 27 and 27A) as mav be referred 
to it by the Central Government for ^niry. Similarly, in regard, to cases of 
monopoUttie trade practices, the Commission has an iulvisory capad iy. However, 
iris v^ed with fail Kgulatory powers in wgud to restrictive trade pneticef. 

Terms of OlBce condidens of service ete. of mtmbeia : 

Section 6 provides that every member shall hold office for such perio^ not 
exceeding 5 years, as the Central Government may specify by notification made 
iin dwf Section S. But such person shall be eligible for re-appointment after the 
tenure of his office. However, such person cannot be re-appointed if he has acted 
as member for a total pmod of ten years, or after he has attained the age of 65 
years, whichever is earlier. 

A member may resign his office at any time by writing under his hand and 
address^ to the Central Government. He may alio be mmoved ftoita his office hy 
die Ccn^I Govemmimt in the circumstances mentioned in Section 7. ' 

A casual vacancy caused by the resignation or removal of the Chainiw or 
any other mtmbsr of the Commission (under the ^vision contained in the 
intmediately preceding paragraph) or otherwise shall'be nlled by fresh appemtment. 


t TTmi r™ « .TTrj^TtTTei rTTfr^riTTrrTTW^ rrsTTTTTOTT. 1 n TTTTtw^) rrriTTT^T^ rrT 


. . In case , of casual vacancy occurring in the office of die Chairman, the 
seoiorrmost of the existing mmiber will discharge the function until a person 
u^inted to fill the vacancy assumes the office of the Chairman. If however,; dm 
Cjhmcman is uipibie to discharge his function owing to absence, illness or any other 

S , jhe may.guthorise the senior-most member to discharge the function in his 
.,,.|ft^,8eaior-mo8t member is so authorised, he would act as the Chairman 
»fpuiaes.die charge of his functions. . t 

■A<' ‘Anyact'or proceeding of the Commission shall not be invalid reason 
e^Ofthefodstenoe of any vacancy ammg its members or way defect in the 
Gdiartitatlontlimeof. -- 


The Chairmaa and other members shall get such remnnertidon and other' 
allpwance.!, aad shall be governed by such cmiditionB of service aa iuwe been 

g uibed by the MRTP Commission (Conditions of Service of Chairman and 
(beis) Rules, 1970 (vide G.S.R. 1122 dmed 1,8.70), However^ their mmimeration 
Ot be varied to thrir diudva.ntage after their appointmenL 

Hthere is a difioence of opinion among the memheia of the ConnBiaeioB.> 
the opinion of the ffliyority shall prevail ; and the opinion or the prders of die 
Conmiiwion shall be eoqwesied in terms of die views of the majority. 

^ Tto Qiaimian and every other member shall, before upon ^ . offliefi. 

midlh.tnia sub^tie to. an oath of office and (^ secrecy in ^ .fbiin.aM mimnur iu^ 




^the Supreme Court in form I uad U reMeodvriy 
Ip to thepe and a member is to do so before the Cwnnsu 


dee, 197a . (he 
we, the senior- 
referred 'to in 




dBpfi, heh ddMured from liddig|^1i!i^ j | q^uB ari tt -a;^ci*w HfMi tie 

tnahffmtmut ,<it>;«aiii{aiah-«ri«i« of»t iiid^y Act 

«iq»Uci for a period of 5 yean from the i^ate <ll>ii» ermitiant u. /.; j| « . 


.SMhUHatlaa, tWiwrimi. «te. «f CKalhiaa : B 3 r<«iri«e'<of Kiite 9 eftHe 

liRTP Comp riiii o n (Conditioiis of Service of CtuBfinaa and -Meniberi) 
a Cluriniiaii Or • mei&ber. s]ioiildhebeacetiicdJttd|e Of^'S«ipmie CoHitor|f 
feny High Coart aud shatt be paid nich lidary ^nidii together o^h hie peneioo' and 
peoalon eqaivaleitr to any other form Of retir^eat bcaciln Oiiust aot Acbtid the 
nit ^y drawn by hhn before retirenMf. He ehaill be eathled to such dIowaBOea 
and otiber benefits as are adoissible to a serving judge of the Suprene Court or qf 
a High Court. ■ < • 


If the Chasnnan or meinber rethes fronr services as a jui^ of the ISuprenw 
Court or of a High Court during the term of office of sueh Chairman or member, 
then he shall be pud for the period he serves as Chairman or nkmber after retire¬ 
ment, such salary which, together with his pension and pension-eqnivaleot of 
otto form of retirement benefits shall not exceed the last pay drawn byhiffi 
before retirement. 

, • I 

If a pmtm other than a serving.cr retired judge of the Supreme Court or of 
a High Court is appointed as Chairman, he shall get a salary of Rs. 3,500 per 
month. He can also draw, in addition to Rs. 3,500, such allowances as are 
admissible to a Oovemment officer of the first grade. 


But if a person at the time of his appointment as Chairman is hi receipt it 
apenaionin reapectofany pKvicus service urder the Government or any local 
body or authority owned or controlled by the Government, such sab^ suill be 
reduced by the amount of pension and pension equivalent of any othw form of 
retirement benefita^ 


Remauevatlon, allowaace of Memhm: Under Rule 4 of the aforeaaid Ritiei 
of 1970, a person, not being a serving or a retired judge of the Supreme Court or 
of a High Court, appointed as member shall be paid a salary of Rs. 3,000 

S r month plus the usual allowances admissible to a Government officer of the 
it grade. 

TravcHiag and daily allowancca : In terms of Rule 5, if the Cbainuan or^a 
member is serving or a retired judge as aforesaid, he shall draw such allowanem 
as are admissible under the Supreme Court Judges (Travelling Allowances) Rules, 
1959, or, as the case inay be, the High Court Judges (Travelling Allowances) Rules, 
1956. If, however, be is not a serving or a retired judge, he will get at the same 
rates as are a dmisaible to a GovenmsBt officer of the first grade. 

Removal of membera firam offica : Section 7 empowers the Centrid Govern¬ 
ment to remove a member of .Ac Coauniision ftom office in any ont of the 
following drcumstaaces, namely i-- 


(a) If he hu been adjudged an iniplvent; , 

(b) ' Iflie hae been convicted of anoffimee which, inlhoi PpmroB.^ >11^ 

Central Government, involves moral turpitude; 






l»k ft m a i fa w ML It M^tlBK , t; ,<< w.'^'-J 

(e) IfhelMH to abated ikfoilfdmm toxeader hit onBthwMdee 
prejudicially to the pidilic JotccM. 

However, a aieaber c^oaot be rqnoved ScfjnMfi aSaa.^il^jjlinMiBd 
■pacified u (d) or (e) above, at a matter of coutte. For the fciBOiM|iD qOiqFvff 
ftw ft groundi, the Central Govenunent hat to make a lefipeooe to vba.jmgff^ 
Court Thereupoo, if the Supreme Comt, on an eimuity ijCOodilcM 19 
accordance with Supreme Court SLukt, 1966 (vide p.S.R, 73 dated.74.1971) Iw 
r^ortedthat themember ought,on eachgroundt, tobe removed^jM(mlyuw 
removal on either of the said grounds it permistible by the Centrp) Qoveauheu^. 
This lafbguard is intended to serve the independence of the Commieeion,.^ r . 

da n e l nlmml ef Dliector ftnurtl an d t hn staff nf the Ctsamlttleni: ilt may 
be rectptultted that undm Secdpa 2(c) Director General means &e Director 
General of Investigation and Re^tration appmnted under Section 8, and inclfidet 
any Additicnud, Joint, Dmuty or AssistantOirector General, of Investigation , ai^ 
Registration appointed under- that Section. By amending Section 8 and rqiealing 
Section 34 relating to the Registrar' of Restrictive Trade Agreement (RRTA^ 
the flinctions of the former E^rMor of-Investigation and the RRTAhave been 
combined and the office has bem'Vedesignated. Under Seetion 8, as amended by 
the Amendment Act of 1984, the Central Government may by nodflcation ^tpmnt 
a Director General of Investigation and Registration. It may anoint as many 
Additional, Joint, Deputy or Aasittant Director General as it may dmk-fit. - Sudt 
.appointments are ma^ for making investigation for the purposes of tlus-Act and 
Dm rnaintainihg a Register of Agreements which are subject to registration under 
this Act; also tor performing such other fbnctions as are, or may pe provided by 
or under this Act. 


The Director General may, by written order, authorise one of the Additional 
Joint, Deputy Assistant Directors General to function as ;the Jjlg^ttar of 
-.Agreements which are subject to registration under this Act. .. 1 

Fvep person authorised to function m the Begintinr nf ~ 
every Additional, Joint, Deputy or Assistant Dilator General snalrexgrcise. His 
powers, and discharge his functions, subject to the general coo&’id, siiMrvision ~ 
mid direction of the Director General. 

. , The Central Government may provide the staff of the Conumssfonand may, 
in addition, m^e provisions for conditions- of service of the Director General, 
.Additional, Joint, Deputy or Assistant D^eetor General' and of Ae membess 
of the staff of the Commission. Theirscqnidilionh of ’ service are aot-. to ■ be 
. varied to their disadvantages. 

-- j • '' '--a t ■ ■ ■ . ■ . ' 

SalMte eiie., to be deiraved out of the Gonidjliated Foal ofMlIa t'fieotion 
9 provides that salaries and allowances payable-to the membeh'ahdthe'ddi&ihis- 
; trotive expenses including salaries, allowance and pmsions payable to or in respect 
; of officen dnd employees of the Commission shalt be ddray^ out of the Consoli- 
■,l'-;-4liRBB‘Pundflf India.'’ ' 






Conuatiston 'itiay at any tiihfe direct the Dirtdon^ GinWra 6ir way one' or tdoie of .to 
offloeii to study and hrtestigate, and report or IbritisU information on trim 
practice as may conititiitc or contribute to moaopolietie or imalricifve trade pnetieea 
or unfair trade practices existing in any trade or are alleged to . baye. hew 
practised by any producer, distributor or dealer or a group of pr^ucers, 
distiibutars, dcuen^ or in leMoct of any q^ieatioirbrtetoeneeunder Gh^rteti 
III, IV, V and VI oe-Section'6r of the Act. The Cdnuntoion can also asM'te 
Director General oraay oflSceKs) Of the Oommiasionfor a Anther Or lupi^ 
mentary report or iaformaticKi if the earlier ’teport or iiiforniation euhnu^ 
by him to the Commission appeals to be insufficient- or inadeouate. Under Refubt' 
tion 2()i, the Commission shall direct the Director Oenenlof Investigation and 
Revitration to complete the preliminuy investigation and submit a report (5 
copies) within such time as it may fix. |Iowever, thiii time limit is. exteodim by 
the Commission on a r^uest for extasion bei^ made to it by the Director 
General. 

Under Regulation 21, the CicunmissioD mitf, in its discretion, at any ittato'of 
the inquiry bring on lecoM, for the purpose the inquiiy, the rqiort m the 
Director General and any information or other mhterial collemed by the Director 
General or any part of such report, Itfermation or material, provided that tto 
Commission snail not hiring on record inch part or parts of the report, inforniatidh 
or materia] the disclosure of which, in the opinion of the Commission, is hot 
relevant tp. their imuin - or in public, uderept. DMs Director General chall be 
entitled torndy wtore bu report or the evidcMO .or material cbUected by him 
any part tiieieof» brought no the recced it sou^ to he itbntted by aay-party. 

tinder iUipirtioB 22 , oieio the Cnmcit^to, on. « ftennal of the Elector 
Oenerara mport submitted ."oder Reguliidqn2P»is oriheview Clut.a. Anther iuvesti* 
gallon it necessary, it may.diract the DirnrtGweial .ta make-aim fiirtfaer inuestiin- 
tioh as the Copumssioo may think nepeiaary .cad sidxnit a further report Whim 
on a perusal of the report of the Director General submitted under Regulption 20 
orlhrtlto-iOpOTtnndCCh^wlblhflto tUC<;iefdtoi|pti HiiM 

nn amt Melt eentHr. 

















jin«ppi| qT aot|o9 pC 
protaifedingk ia 
Provided that 


•Uofiloy* 

where inveetigatioit htt mod «uaww »»..»«*»«» 
r^rence' or apfdication under S^'ctt'lO of Ae Act, theOunintOB ehaffl'give ^ 
complainiit. the concerned Oovemnent or the Director ChiiiM,-ni the Cate 
he,an opportunity of being heard before ordering the dropping of the proceed!^ in 
mpect of aU or any of the lUegationa ' V’ii- 



btennpol Regulatitm .2i, iffheComauMiont after ponaideifog the report 
of the Director Oeneraireferred to in Segu^ioni .20 and.22> fonne & opudon 
that an qiquiiy thouM be hddi thn it can antitiite an enquinr in nnoordance- wife 
the procedure laid down in Chapter JX or DCA of the Id Conunmioa 
Regulations, By virtue of Regulation 24, the Commiiiion can institute aaeoquiiK 
if it so things necessary, into a monop^tk trade practice^ under Section iO(l0> 
of the Act, won a rnerence pnadetoit by . die CatndOoveminent or. 'i9oaits 
own knowledw or inf<«aation, 


JURlSDlCnON. PCWEkS^ PaOCEbUEEiaPTHRCOMMISSiON 

Enfuiry into Monopolbdc or Restrictive Trade Practlees : Under Section 10, 
the Commission may enquire into : (a) any restrictive'trade practice; and (b) any 
monopolistic trade practice, upon a reference made to it or upon its own knowledge 
or information. 

The jurisdiction of the Commission in respect of (a), above can be eaeroiaed 
in Stay one of the following four ciiciunstances, namely— (j) npon receiving a conq^ 
taint of facts which constitute such practice from any trade or consumen* associ¬ 
ation having a membership, as stat^ earlier, of 25 persons or more or from 25 or 
mote consumers: (ii) upon a refereoce mode to it by Central Government or a State 
Government; (iii) upon an application made to it by the Director General of 
Investigation and Registration; (iv) upon its own knowledge or .information. 


The jurisdiction of the Commission with regard to another matter, viz., 
concentration of economic power, can be exercised only on a reference made to it 
by the Central Government. In so far as the matter comprised in Chapters III and 
IV are concerned the Commission’s role is advisory; that is to .say, in respect of 
such matters the Commission’s duty is td send to the Central Govenunent reports 
hnd recommendations for taking such action as the Central Government deems fit 
and proper. But in so far u the matters.^terfaining to restrictive trade practices 
hre concerned, the Commission enjoys t^ absolute powers to pass final orders 
thereon. ' 


favertlgatlou by Dtaertw General before bane of prortM in certain 
:. Under Section 11,-in respect to . any restrictive trade practice of which 
complaint is made under Section 10(a) (iX'discussed’earlier, the Comittssion shall, 
before issuing any process requiring the attendance of the person complained 
agunit. cause a miimiaaty investiguioifto be nfede brtbdiRredtbr General of 
Inveetigation and Registratioti in such manner as it may direct. Thereupon, the 
Dkaeter General haa to submit a report to tiie Commission to enaUe it to sati^ 
itself at to wfaetiier nr not thnoomphtint le^iiret to be inquired into. 




. <nm iBrnwh^ior.jafert^ 



.mwte.hni^ w^kiauelf u to 
:4CCm^) ^Mcuncd curlier) slunibl tc ^ to tto Coiwi^ffliV > ; ihn I 

'f'or (liei;nirpo8e<rf‘ dtlierbf the afimkaid prelaBitta» 

Director General in the first-mentioned cam and the Director General or toy tNfcito. 
person in the second-mentioned case shdl have the same powers as an Jputectog 
has nnder Sections 240 and 240A of the Conmanfes Act'[vide Section 44 O) of the. 
M.R.T.P. Actj; VJ 


An order or riMiuisttfani made by a person ms ting aa invwtiistirin t0'% 
aihresaid shall be enforced in the same manner as if it were an ocder or wwiiiiMws^fe 
made by an Inspector under Section 240 or Section 240A of the Congtames' Ant 
Any contravention of such order or requisition shdlbe punjshabie at the same 'J 
manner u though h were an order or requiution made by an Inspector affpoiatod. ; 
under the said Section 240 or Secticm 24QA. 


Powoa of the Coamlaalon : Section 12 lays down the powers. For ne 
purposes of any en^iiry under this Act, the Commission has the same powen as ace ) 
vested in a Civil Court under the Civil Procedure Code, 1908, wmle tfyin|i a sidt in 
respect of the following matters, namely—(a) the summoning and edforeinf tlto 
attendance of any witness and examining him on oath; ft) the discovery ai^ 
production of any document or other material obj^ produdnle as evidence; (e) flm 
reception of evidence on affidavits: (d) the requisition!^ of any public recoid nton 
any Court orofiSce; (e)the issuing of any Commission for the examirtatibii ii 
witnesses [sub-section (1)], 


Any proceeding before the Commission shall be deemed to be a judieiil ■ 
proceeding within the meaning of Sections 193 and 228 of the Indian Penid Godu 
and the Commission shall be deemed to be a civil Court for the purpose of Section 
195 and Chapter XXXV of the Criminal Procedure Code [sub-section (2)]. ' 


The Commission has the power to re^re any person: (a) to produce befciu, 
and allow to be examined and kept by, an officer of the Commission in this beludf, 
such books, accounts or other documents in the custody and under the control of 
the persons so required as may be specified or described in the requisition, bein| 
documents relating to any trade practice, the examination of which may be rrauirM 
for the purposes of this Act; and (b)to furnish to an officer so specified siich 
information as respects the trade practice as may be required for the potiKMes Of 
this Act or such other information as may be in his possession in relation to dw 
trade carried on by any other person [sub-section (3)]. 


For the purposes enforcing the attendance of witnesses, the local limits of 
the Cimimissioner’s jurisdiction shall be the limits of the tecrittny of India iHib'' 
sectitm (4)]. 

During any inquiry under this Act, the Commission may have any gronndl 
to believe that any books or papers of, or relating to any undertaking in refitfvofi / : 
to which such inquiiy is being made or which the owner of such undertaking may - 
he required to produce in such enquiry, are being, or may be, destroyed, mutiodM, ' < 
altered, falsified or secreted. In such a case, ^Conuqission may, by a wiitott' 
order, authorise any of itsofikersto exadse the same powers m ei^, ssii» :'C;, 
and seizure in relation to the uadertakiiig or die books or pito<»> aforessM sis may : ? 







''igidtt Section 11 |nib*fmkm (5^. Thai, liiii proVbiMi !■ dM||M w 
. OnmiuHion to authorise anyoSier offittrof it,' than thfe DfaASof CnaaMl, to 
th^ Muqe ponien os the Director General may ezerdM for. tbeipiypoie of 
lavettigation. . : ji 


' ' the mpe of Section 12 may be fficpiained thus: Sob-seetion cov^ all 

l^ndi of inquines under the AOt including inquiries under Chalrters m, a^ VI. 
Sub*8ectjon (3) is applicable only to Inquiries under Chap^ IV and Vlrelating, 
^to moBomlistic and restrictive trade practices. . The provisions of suh-seetions (1) 
and (4) ■ are applicable to all proceedings under the Acti. wheteas 
peovisioiis,4>f sub-section (3) are applicable only to trade pnctjoesand ate 
aot. qudified by the expression “for the piuposes of any inquiry under dda 
Act”: but sub-sectioii (3) only enjoins that the information or docamehte caUed Sac 
should be in connection with traidte practices, the enunination of wMi^ nuy be 
requhed for the purposes of the Act. 


” Ceauaiaaldi's power to grard temporary bjanedou : It may so happen that 
'^ing an inquiry before the Commission, it is proved, through affidavit or Otherwise, 
;^the complaiiiant, Director Qener^, any trade or clam of traders or any odier person 
wt:^a) any undertaking or any person is carrying on, oris about to canyon, any 
il^opmistic or restrictive or unfair, trade practice; and (b) sudi monopoUs!^ or 
'ibatHbtive or unfair, trade practice is.iikely to aflect prejudicially the public interest 
W die' interest of any trader, class of traders or traders generally or the interest 
any consumer or consumers generally. In such a situation, the Commission may 
■tar or pr^ent the undertaking or, as the case may be, such person from causing 
siiiA,|»qjiidicial effect. And this the Commission may do by granting a^porary 
injunction restraining such undertaking or person from carrying on any of tte 
alorementioned trade practices until the conclusion of such inquiry or ‘ until further 
orders. Thus this provision as contained in Section 12A (I) (newly incorporated 
by.tbe 19S4 Amendment Act) enables the Commission as well to exercise the power 
of .granting injunction which is vested in a Civil Court under the C.P.C. 

< 

.' ' ' Section 12A (2) provides that the provisions of Rules 2A to 5 (both inclusive) 
of.O^r ipCKpl of the First Schedule to the C.P.C. shall, as far as may be, ipply to 
d tenlPpiraiy iiiju.iction issued by the Commission, as they apply to a temporary 
iqjjuiction jBBU^ by a Civil Court. Any reference in any such rule to a suit shall 
cdnsirued as a reference to an enquiry before' the Commission. 


Commission’s power to awsrd compensation: According to Section I2B 
tgtasei^ by the t984 Amendment Act), if, as a result of any of the kinds of trade 
jWtdtiod'meiWiooed in Section 12A, any loss or damage is caused to the Central 
. Oovemment or any State Government or any trader or class of traders or consnaMr, 
^^.Wy such aggrieved entity may apply to the Commission for an order for the 
‘ ^ VAderthkii^ or owner thereof or from the person which qr who 

9 b,itoy 0f the aforesaid trade practice of such amount as the Commission 
e^C 04 compcnSdtlon fpr the loss or damage so caused. This right of 
L,t6')(|ic Cpm]OitiDoiif(» the recovery of loss or damage hinadditron to 
rerovery or the loss or daniiige UubWidnXl)], 













ippt>'pc|q»pn»>-yyr*il^ 

' liBiOajMitegey ^d oa..fa!el»ir4i^;«^ Jbr itebiarilrA 
i'f0.^en^rt^:>wi^pc!n lterpK>Vi>h>ni. -nil .Rule OMerf - 

..li^tptj^, i^ly. ■i^ject-,.to:'tiift jDOdifiestiflK 'tba.-'^tvtllSi 

if$eu^' 'iSia(eiA tp asuit;^.^;(}M;ree a^| be.<pcHiiitnieid..«aa wforaMe 10'^ 
awu^jp^^So^.iljlKCcifBi9iiw0iiMtet«oaEM)-ie^ . .< - 

. w. . - A . . .‘..= ■ -■. :i - ■ --r 

,,.: > On Ilia m;npt.tif Ihe a|>|4icitioa fSor fh0fec0yery of lodi <*of dlp^ 
%}iaivpf/tbalua4ao£ttadepraaticeB asaforeMSdr^itha Cosbdii^Ota Aai to 
an inquiry into the allegations made in the appIifeatiMt tiierelafler^k may maV* Hm 
order directing the owner of the undertaking or other person to make payaient, to 
th«,api^icaol,.oCafae amduntideterdiined by it as realisable Tiioiirthe uinmdlin^ pt 
the owner ihwpti or, as the case may be, from the oAer pertioh [lob-sieetioh (3^.^ 

It hai been stated rfmve that the aggrieved entity cu apply for epa 
to'theGommission -aswell'as to die Court Siippoiw tLit a decree has heen; 
on the amlication made to the Court for any loss or damage m' favour r 
pefBon(s) referred to either in aub*section (1) or in sub-section (2)..Id such a^caip,.] 
amomt (if any) paid or recovered in pursuance of ; the Commission’s , ordjn Juim 
sub-section (3) shairbe set off agaiqst tl^e amount payable under siich decree; tl^ 
decree shall be exempted for the balance, if any, left after' such ^-off [sub-sectitm 

m> . ■ ■ r 



Eaforcement of the order made by Cemmlailoa under Section I2A or 121: 
By virtue of Section 12C, [aided by the 1984' Amendment Act] the aforeshaid order 
of temporary injunction or of payment of any amount may be enforced by the 
Commission in the same manner as if it were a decree or order made by a Court in 
a suit. In the event of the Commission bdng unable to execute any such order, it 
can send the order to the Court. Tlie'Court must be one within the local l^ts of 
ndiose jurisdiction, (a) the registered, office of the company is aituafed whan thh 
order is against a company, or (b) the place, (if the order is against .any. other 
peihon) where the person concerned voluntarily resides or carries on buammffi; or 
personally works for gain, is situated. Thereupon, the Court to which the order 
is sent by the Commission shall execute the order, as if it were a decree or ordtf 
seat to it for execution. , < i 

Orders of Commlmlon may, he jmbject to cbjsdttlons^ etc,: Sectioh 13.0l 
provides that in making any order under this Act, the Commission may make suA 
provisions net inconsistent with this Act aS it may think necessary or desirable tqc 
the proper execution of the order.. if any peirspp commits, breach of or faila.^to 
comply with, any obligation imposed on him by .any such provision, then he 
bef deesKd >10 be guilty of an offence tinder the Act.. 




(•4 


'. According to Seejion 13 (2), ,any order, made by. thei Gommissioa may ibs 
amdhded or revpked at.auy time in the manner in which it was made. This prowfam 
has'undoubtedly'to be read with Regulation 8S of the MRli* Commission .8ie|iilik 
tions. As spelt out by Regulation 85, Section 31 (2) permits amendment as a result of 
r**TTffitiiritf’r ■^***"*‘**‘ or dd vdiSeii 

tfitr«ma»dme)MlitdwafllagiilMismdS'iWioi jnmiiiM tbht iS«cifMii°lM 
LYll of the CivU Ptocednie Code shall, as fiur. as possible, apply' If 





Ihrprofmdinn befim tiie ComMea. TW*. ta turn, awflitf warrta^ 
if dwre k a ^covny of new aad tmMrtaat laatter or mdeaM a^b, ail^ 
OKieiM of due diligeace, aras not arhbin the knoadede die appHcaat or ooidd abt 
be^oduoedbyUmatthetimeafliendMO^inuiMMed^ die OoiaiaiHioii. 

<<■11 algo be jastified on account of some niatake or enor apparent on the ihct of die 
recofd or for any substantial reason. Even the grounds sp^ out ia RegutetibhJls 
are sufficiently wide to enable the Ccnmission to amend its order in apprcmiate 
cases apart ftom the somewhat wide ambit of Section 13 (2) [XXTVf v. Mysore Mtios- 
her ItlOm) 48 Comp. Cos. 837 (MSTPC) ; MsHiMra A McMnAo Ltd. 4 Union 
oftndia. AIR 1979 S.C 7M]. It thus seems that the requirement of law for the 
purposes of ameodments are quite flexible. 

On the failure of a party to attend the hearing, the Coramissjon patted an 
ex parte order. And the respondent filed an application under Sectimi 13 (2) for 
the revocation of the order on the ground that his Counsel was grossly negligent, 
and had never informed the respondent about the date of hearing and hence, the 
respondent had no real oppcMiunity to submit its case. The commission held that 
on the flulure of a party to attend the hearing, an ex parte order may be passed. 
But Order IX, rule 13 of the C.P.C. provides that if the party is able to show 
that he was prevented by sufficient cause frcm being present at the hearing, the 
ex parte order has to be revoked acd an opportunity given to the party to present 
his case. In view of Regulation IS of the MRTP Commission, the lelevait 
provisions of theC.P.C. providing for these contingencies have necessarily to be 
applied and there is nothing in fectirn 13 (2) to preclude such application [fn re 
Ramgopal Makeshnarl A &>ns (1979) 49 Ccrrp. Cos. 202 (MRTPC)]. 

Section 13 (3) provides that any order made by the Commisuon may be 
either general in its application or limited to any particular class of traders or a 
particular class of trade practice or a particular trade practice or a particular 
locality. It may be noted that a doubt was expressed before Sachar Cfommittee 
as to whether this will include an order in respect of a particular trader. 
Consequently, it was suggested by the Sachar Committee that the words “or a 
particular trader’ should be added after the words italicised above. But the hiRTP 
(Amendment) Act 1984 has not taken any cognisance of this suggestion with the 
result that the aforesaid doubt still remains. 


Commissiou's power to cause luvcstlgatlou to And out whether or not 
■aie by it iMve beeu conplied with : The Commission may have any reasonable 
cauM to believe that a person has omitted or failed to comply with any order made 
by it or any obligation imposed by it on him by or under this Act. In such a 
situation,^ Section 13A (added anew by the 1984 Amendment Act) empowers the 
Commisrion to authorise the Director General or any officer of t^ Commission to 
make an investigation into the matter. When so authorised, the delegate may, for 
foe pui])ose of making such investigation, exercise all or any of the powers 
conferred on the Director General by Action 11. The delegate so authorised shall, 
on the ctmclusion of the investigation, submit to the Commission the investigation 
s^mrt^ as to enable the Commission to take sudh action in the matter as it may 

Oriar whew pMlycencsiM docs not eany onhnrfMm ha lUlat Aooarffing 
j|o. Seefott 14 (as a m e ad sd by foe Auseitdment Aerof lAM^cttcwai^ffaetiuisaAi' 
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_ , y»«strflMtti<M<»toatrdofgM)di«ftt3r 
droviriofli of aa^ services and aay patty tnsudi practice does not earr/im b 
u Indif, then an order may be made under tills Act, wkh respect to tint put of illis 
practice whidh is carried on in India. It may be observed that this Section dom not 
deal with the power of tiie Central Government or the Cemmisnon to pass'ao . 
order faiit refers to the seo^ of the. ordn tiiat can be made eitiier by the Ceiitml 
Government or the Commission in so far as any of tiie aforesaid category or trade 
practices is indulg^ in or carried on in India, even though the pa^ carrying Oft 
the practice in India may not be carrying on business in India. 


Restriction of sppiication of orders In certain eases : By virtue of Section 15, 

no order made under this Act with respect to any monopolistic or rostricthns 
trade practice shidl operate so as to rmtrict ; (a) the right of any person to 
restrain gny infringement of a patent granted in India; or (b) aqy person at to 
the condition which he attaches to a license to do anytiiing, in India ; or (e) the. 
the doiirg of which but for the license would be an infringement of a patent gnutted 
ri^ of any perso ns to export goods from India, to the extent to which tim 
Bonopolistie or restrictive trade practice relates exclusively to the produotioib 
supply, distribitiioa or control of goods for sudi export. 

It may be noted that Section IS limits the scope of the orders tiiat can be 
passed by the Commission or by the Central Government in respect of res tr ict i ve 
trade practice or monopolistic trade practice. The provisions contained m (a) and 
(b) above are in conformity with the universally accepted poliOT In all epunmea to 
protect the monopoly rights arisin| out of the patents granted by the State wiA 
a view to promoting and encooniguig inventions. 

The provision contained in (c) above forther limits the scope of the orders by 
protecting am rtf'exporters subject to ti» condition tiiat the monopolist or 
restrictive trade 18 shown to arise exclusively out of production, distribution or 
supply made for exports. 


It may be noted that in view of the very I^slative {vovision in Section 15, 
an order passed by the Central Government or tiie Commimon, to tiw extent sndi 
an order operates to impose restriction of the nature described in Section IS, may 
be treated as void and of no consequenee. 


Sttdap of the Commission : Under Section 16(1), the oentral irfBce of the 
Commission shaUbe in Delhi. But the Ccunmission nm oh at such places in 
India and at sudi times as may be meet c o nven i ent for me exercise of its poweia 
or fonetions undm this Act. 


Subsec t ion(2)pnyides that the pow e rs or fonetions of the CommiMUbh 
may be exercised or (tisdiarged by Beochee formed by the Oiainiiaa from amdBpt, 
the members. In Bengal Fomriea ltd. v. MRTPC (197S) 43 Camp: Cos W, hai: 
order passed by a two-member Bench was chaUengsd on the ground tiiat apcotaittl^ 
toSedion 5, the CommisskMi could not be validly eonstitiited with Imilltan f 
Btsmhen botuding tiw Chairmasand tibat theontiie prooeedfop before thoOmr*^ 
ssioit oaisttattiag2 memben wmetikpl and wmeut jarisdieliea. PiiiniiMi 
titis it p un a ri !. BmCaicotta HSpCourt Obmrved :(a)tiMC uadorSeetkn 16 C 
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Mimi and fiiaetioiu of the Gomtalanoncaa 1 m meniiHfd 1qra'JI^^|t: 

Ae n***«7yy CoMequendy, the Ohaimraaay f«in«‘. 

Sn TSbcw; (b) that Section 6(6) [whidi prondti that I|iaj^il3r qpiniM MJ 
p fgyam will ioto play only if there is a diffisreniie of opinion amtt^ the 
members. In the event of there being a divergent of opinion, the 'tpattet duty 
obviously be referred b a third member. Power of forming a B^ch unper 
Section 1^2) is not dependent on, or controlled by. Section 6(6), bccanw .^ 
provisions contained in Section 6(6) are contingent and dependent upon happ^ipg 
m a difference of opinion among the members. Accordingly,' there is no statottn^r. 
bar against conducting a proceeding or hearing a matter hy a Beinch formed by 
the f^hftirtnan and one member of the Commission. 

On the analogy qf the aforementioned Calcutta High Court'Jud^nenV 
tiiete can be no objection to a Bench being constituted by one member disposing 
of any matter for which the Bench has been constituted by the Chairman provided 
tte function concerned has been developed on the mnoiber ooncemed by the 
CotaMasssion as' a whole. The legislature could not have possibly intended that the 
pcdCfeedii^ under the MRTP Amahould be Impt in abeyance or that there should 
odd doinplete staitdstill in Its woricing just becanse. either the Chairmad and oe 
one Of the tnen^m is not available. Legulation aimed at preventing cbncentratiOit 
of economic power to die common detriment could not be put in cold storage 
for administradve exigencia of this kind [DelM Pipe Dealers* AssodatiM; dso see 
»^ri. Graphite India Ltd. 1977 Tax L.R. 1990 (MRTPC)]. 

. /Becaii^ of the aforesaid two decisions of the Calcutta and Delhi High 
<2puits,'Sfchsr Committee’s recommendation was to remove the doubt by adding 
rhew subjection (3) to ssetion 16 to the effect that "the Chairman may constitute 
a Bench with one or more members for exercising the powers and discharging the 
fupetions of, the. Commission”. Howrn^, this reebmmendation of the Bacbar 
CdoiaiittiM was got taken.into account while passing the 1984 Auendmenl Act. 

Hearing to be la public except in ^edal circnmstaiioce: Uhder Section 17(1), 
the hearing of proceedings before the Comminion has to be,in public and .not in 
caoKca.. But to this rule there is an exception as contained'in .Seetipn 17(2)..' 
AcpfmVngly, the Commission may (a) hear the proceeding or any '^jpart thareCif, 
mjgwa$e,.,l^}.give directions ae to the pmon who may be present thereat,. 

f dj^hibit orreetrict the publication of evidence given brfote the Commission 
whether in public or in private) or of matters contained in documents filed before 
thjg CoiiMnlipsiQn... . .... 

I .regards .prohibhioa or restriction of publicatiop rderrpd to above, it . 
t encompass any complaint to a lawful authority entpovbied by law' to talm 
action under any statute or other law with a view to moving it to For 

' ' iiec^,.intiie«veiit.-of ablanketpribibitibn mriresirietjonbring Iwippiipd, - 
Eunato^/! atatemant irrelevant to the subject-mat!^ .of the ioquiiy would > 
SendhH^ (M^fiHng .before’a-'lawfur authority''a Mrii&d copy of. 
to 4]la(w|itty action ha riMpect such! defiimktory. styteiiieot csiaitot 
becansbthatwmiM; uitfaifto whom 

(amtotoktoib. ,Bi case of sttoeototltl wltibB are ’tti the jubjeePv ;> 

tfid'Mj;): -'.uf ^ 



Jii'f ■ 


‘it. 


.. 4 



_,.70^^00%b«levied. ^Fbftibi^jbi]^6r'Irdkt^iiniagthe'^Mcntw.o ^^ 

IjeRM'-the CiMnmhHifm^ or of allinatteni coatAiAMia documedtK ffleq.tm^ 
Commi^ob, except for tfte piirppie of a lawnd to any aibjb^^ .cplpp^.- 

#Red imdef- tlie law to take action, would be sufficient (De/A/' 
iiai^AtfiFOR t. iHdtM TiAe Co. Ltd.\(J976) 46 Coiiip.'Cas^ 

. , Prpcednre of the CoiupInhM ' According to.Seotioa lA <a8;ameaided Ity 
this Ameiranient ,Act of 1984>, subjed to the provisions of this 4et, the CoaoiniUBlgHl ^7 V( 
shall Jiuiyethe power to regulate the following: > . rv; 

. ■ * ■ ■s I 

(a) the procedure and coodjiict of iite business; ■ I r'i 

(b) the procedufe of Benches of die Commission: . , ri ' 

(c) theddemtiontotMie or mfcmmsmbenofsiidi powecsor ftnedona*^- 

. the Chauman may specify. - , < 

' Theitdicised phrase above neeib Uttle elaboration. The wonU "ts^jeot ’ 
aooordiagto correct jadtcial in ter p r e tatiofa, mean “conditional thpoa**. TnerefbecL'; 
what Section 18(1) provides is that the regulation-nutkhig power «the ComiBiitMilibt 
under Section 18 is conditional upon vHnt is already provided for hi^Seotibn '12(ir 
(discussed earlier). These words are not' Itmiting words and do not' mean that 
Commission cannot regulate the rest of its prooedure,-,which iapot prmdded./^> 
in Section 12(1). The true scope of the conditions imposed by the phrase *'suli^ 
to the provisions of the Act” on the regulation-making power of ttie Commission 
is that when the same subject is covered both by the provisioa'contained in Section- 
12(1) aadaho by the Regulations made by the Commission and. there is no-' 
oo^ct between them, then the former (i.e. theAct) shall prevail over the.lattm> 
(i.e. Reguhitimu). This condition canoOt operate, wbm the- subjei^-nuttter 
of the two provisions is not Aestime. Tins inteipnAttioaseema to oajQieonfy 
cohtet fatterpretathm of the words taUcised above, becanpe Sections/iOnnd^ ; 
envisage a jttdicisti inquiry. . -.xi--'" 

The paragraph added to Soetion 18(1) by the 1984 Amdndmisnt Acf li' 
intended to ^ify that any order passed by a member Of tile CmUmi^bn aader 
delegation shall be deemed to be an order of the Commission. It has been enaetdd 
that a member to whom any powers or functions have been delegaM under Section 
18(1) (c) shall exoercise sndi powen or disAarige Aose fUn&bns in ^ ewam 
manner and wiA the same meet as Aouc^ A^'Usd'been bonfbrred bn rapK'' 
member directly by this Act and not by way m delegstiop. Any osderor other act or 
tiling made or done by him pnmant to the power or function so delegated ahall.te 
deemed to be Aat made or d^ by tiie .CosoBiasioni This vioaiiohs to^idnstbiUfy 
of Ae Commission for the act of its delegate is however subject to,any genecal . 
or qieciil dhection given, or condition imposed, by the Comiaiission. ' 

Section 18(2)''v^ovides that in pattipubr, and without pr^udioe to tike 
genetaKly of the foaegoing provisions, tiie powers of thp. Commission shall iochida.' 
the power to determine the exteht to vAfmi persons interested or claimhig to ba 
ipfeiaAsdA Ae.subjecttmatterofaafffrpoeedlnghefeieittaaaHefwedttrbapmeitt . 
ortobS heard, eitliM by themselves or by Aek reprsmatatiUm or torcsosaobuaiaa 
wkasiHieroAerwiwtotalDepait A Aaprooeedlati 



bidmaif ttoCmuiliiilntobe aoMbi thelegfaiter: This b dealt nitb 
Section 19 in which consequential amendments have been made by the 
IW Amendment Act. These consequential amendments are italicpi^ 
Mow, Under this Section, the Commission must cause an authenticated copy of 
evmy order made by it in respect of a restrictive trade practice or on uttfair trade 

G tctice, as the case may be, to be forwarded to the Director Oeaeral who shall 
ve it Kcorded in such manner as may be prescribed. 

It would thus be evident that Section 19 prescribes two requitements. The 
fint is for the Commission to send an authenticated copy of its order to the 
Director General. The second is for the Director General to have that authenticated 
report in such manner as may be prescribed. That is to say, the Central Govern¬ 
ment must frame the rules prescribing the manner in which the copy of the 
authenticaM order sent by the Commission to the Director General must be recorded 
by the latter. Sub-rule (6) of rule 11 A. introduced by the MRTP (Amendment) Rules, 
198^ requires the Director General to maintain particulars in separate re^sters in 
respi^ofKStrictivetradepractices, monopolistic trade practices and unfair trade 
practices investigated by him or inquired into by the Commission. The particulars 
to be entered in the registers are specified in the prescribed forms whidi include, 
Atfer oiia, coluffludbr entering the substance of the orders passed by the Com¬ 
mission. hnomtanoe of noting in the register lies in that tiie registers are open 
to public inspection as provided in Section 65. 

CENTRAL GOVERNMENT 

The Centra] Government is another entity which is responsible for the 
goverance td the MRTP Act. It is mainly responsible for administering Chapter 
ni of the Act pertaining to concmtiation of economic power. This Chapter has 
tioee ports. Part A contains Sections 2C to 26 whira empowers the Central 
Government to deal with matters emnprised therein. Fart B consists of Sections 
27 (tefattinS to division of undertakings), 27A (relating to Central Government’s 
power to direct severance o{ inter-connection between undertakingt) and Section 
27B (relating to the manner in which order made under Section 27 or 27A shall be 
carriiM out). Part C consists of Sections 28 (pertaining to matters to be consi¬ 
dered by the Central Government before according iq>proval). Section 29 (regarding 
the right of audience) and Section 30 (relming to time for taking action). 

By virtue of Chapter m, the Central Government has the power to make 
orders in regard to the matters spemfied hereunder: 

(a) Substantial expansion by the owner of an undertaking (Section 21); 

(b) Eatabiishment of new undertakings (Section 22); 

(c) Merger, amalgamation and take-over of undertakings (Sections 23 St 24); 

(d) Appointment of a person as. a (^rector of an undertaking to which Part 
A of Ch^t^III applies, unleu hedou not hold such oflteein more 
than 10 inm-conneeted'Undertakings (Section 25); and 

!' \ Divhion undertakings (Section 27) and severance inter-wnnection 
.:,tr ■ ' V b a S w d s n unde r takin g s (SeGtioa27A).' ■ 

jurisdidlion 


JafC^poetof (a)to(d)above,tliff€esite^ Oovemment 


1 / 


‘ ittioimOlptaMb.- ^ • , , , 


Prior toottciiing powm of •ccMding ainrawllii omkrCSulfilQrBl,Ao 
CSmical Govenmitat ig required to consider the cnteiit embrioed inSeplliaJW. 
Section 30 prescribes the time-liinit within ediidi the Central OovqrameBt east JMe 
action for preventiqg concentration ct economic power. Aoeordin| to Sectioi 30^ 
iftheCentral Oovernment is qf the opinion that a fiirther inquiry is tobelriidhy 
tiie Cmninnsion before sanctioniog ajniroval under Section 21, 22 or 23, then tH 
fotflur should refer the matter to tte Commission within 60 da^ flrom the riMp af 
receipt tfAe notice undor Section 21, application under Section 22 or the prewusal 
under Section 23, as the case may be. The Commiuion theieupon has to mi^ ks 
report within 90 days from the date of the receipt from the Central Government 
OH the reference, whereupon the Central Government has to dispose of the matter 
within 60 days from the date of the itoeipt of the CiMnmimion's report Thus the 
whole nrocedure should not last for mote than 210 (60+90+60) days. But 
if the Central Government does not rdhr the case to the Commission ftr I tiq ni g, 
then the Government, under Section 30(4), has to dispose of every hotictL t^pu- 
cation or proposal within' 90 days eao^ in certain cases whm rim Cn^ 
Government is of the opinion that the matter cannot be disposed of within the aaM 
90 days. 


Section 61 also empowers the Central Government to ^uire the Comasie* 
Sion to submit a report on the general effect on the puUic interest of such trade 
practices as, in the opinion of that OoYernmmt, either constitute or eoatriboie 
to monopodhtic or mtriaife w wtflair trade praetieei (these italidsed words hefaig 
added by the 1984 Amendment Act) or concentration of economic powera to the 
common detriment 


Apart from the Central Goveminent's powers mentioned above, H has po w m 
under Section 31 to require tim CommiHion to investigate into a nuniMiotiitic 
trade practice, where it appean to the Central Government that tiie owMmT bfoim 
or more undertaldiigB are indulging in aiw practice whjdi is or may be a mcampoliatie 
trade practice or turt monopolists tra<fe pt a efee s prevail inrenwetofany goods 
or services. By virtue of the Proviso to Section 31 (added by dm 1984 Amend* 
ment Act), the Court also mo moto may conduct the investigation into a monopolislia 
trade practice. On the receipt of dm investigation rep^ from the Comwimipw 
(made either on its own motion oaths basis of Ha own informatianor atlim 
dictates of the Central Government), the Central Governmeitt m» pam oidem< tP 
remedy or prevent any miadtiefr which result or mayresult from audi trade 
pcaoticaL 


Under Section 43 (as amended by the 1984 Ame n d m en t Act)^ the Ganirtt 
Government for cacryingout the p ur p o s es of Act, hm the power to caijtiMm 
me owner of any nnd>. talnM to fumiu to that Govenunent (pahtodkaBy oPlj£‘' 
and when required) any inronnation concerning the activities carried on by dm 
under taking, dm oommetion batweeahaad any other undertaking incindig anafr 
other information reistiag to tta onsnhation,biiiBinins, post of piowctiam oondniL 
------^asaaaybepreaeribod.- ' 



„ if • -i- - > V'?'' 

: Ce«ttrtXioiWMl«* 

'lii Atereite dir til's pbWtfnroarered SylSeetioa 49 (Ming to,.po«rer tOMlLibr 
information) read with Ssction 67 (i.e. rule-making powers), enable the Centra] 
dovemment to call upon the owner of any nnderteking to furnish infornution, 
■Ob.! ivlbrltd t6 hi the immediately preceding paragraph. The Central Ooveumwnt 
has also issued an‘ order under Section 43 calling upon the owners of every. under- 
tfilcing registered under section 26 to furnish to it two copies each of its Balance 
{Hieet and ProSt ftLoss Account within 30 days from the date on which these 
tlbCttments are placed before the Annual General Meeting. Section 44 (as amended 
l^the 1984' Am:ndment Act) confers on the Central Government the power to 
wppoiht'On'S or mere Inspectors to investigate into the affairs of an undertaking if 
Oovernmsnt is of the opinion that the . undertaking is indulging in any monopb- 
listid or rfestridtive or unfair trade practice or is in any way trying to acquire any 
control over .any dominant or inter-connected undertaking. 

Under Siection 54 (1). the Central Government has the power, while according 
aisy approval^ sanction, permission, confirmation or recognition, or while giving 
‘apy directipn or using any order, while granting any esenqition under the Act, 
to. imi^ wch conditions, limitations or restrictions as it may think fit. Section 
(3) provides that any breach bf such conditions, limitations or restrictions may 
j^ininutc in rescission or withdrawal of such approval, sanction, permission, 
confirmation, direction, order or exemption made or granted by it. 

ynder Section -55, the orders of the Central Government can be appealed 
against. The appeal is to'bs preferred onlytotlie Supreme Court. The time- 
limU for such'appeal is “within 60 days from the ditcof the order", This appeal 
Hes bn one or mere of the grounds specified In Section 100 of the Civil Proc^ure 

" Itmay be'noted that the Central Government, in exerciK .of its rule- 
making powers, has framed.the MRTP Rules, 1970, MRTP (Information) Rules, 
1971 and MRTP (Classification of Goods) Rules, 1971 as amended by the 1984 
ilBliintdmem Roles. 


^ >f ■.!! ./.I . 

' MRTP'Coipmission and the Central Government as the Mo 

onitifafMttiiMief^ tCbbVc) responsible for the enforcement: and administrttibn bf 

bxYi also a role to play in the enfoit«Miimt'\aiid 
Ac Act. Under Section 55, auy pers.on aggrieved' by 'fhO' idecision 
OiT^y’btt^pn mimfiopeb in SecUbn 2A (a^ or (b) or (c), or any ordebOlade by Rie 
wBM ^ overojTOnt'ondeit Chapters lH. or IV, o^.any ordw.madb'by'dm’Comiiiission 
j3;or.Sbctioa S6P-(relating to inquiry into any unfiiir trade practice) 
(^Mbtiaa 37'fflay appeal to the Supreme Court. Besides this statutory right ‘liven 
to the aggrieved person, resort to the Courts may be had through the writ jurisdiction 
of .the Supreme Court and the High Courts. The aggrieved person may move the 
A"«»me.CouEt:by way ofaspedibieave under Article 136 of the Con$titutiim; 
K^iicjpetiojiary remedy, leave is granted imly in cates whjtre substantial 
‘HhOWUr 
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htrodaction : Aa has alieady been stated in Study Paper 11, one of the 
avowed objectives behind the MATP Legislation is to ensure that the operation of 
the economic system does not result in the concentration of economic power to the 
common detriment. The authority for this is derived from the Directive Principles 
of State Policy enshrined in Article 39 of the Constitution. 1 he specific measures 
for attaining this objective are contained in Chapter III of the Act. 

Part A of Chapter III (i.e. Sections 20 to 26) appiies to the undertakio|s 
of the size and market share and potential power of dominion over the economic 
resources of the country. Section 20 as amended by the Amendment Act 1984 
restricts the application of this part on con.:eatration of economic power to: (i) an 
underiiiking or a group of'inter-connected undertakings having assets of not less 
than Rs. 20 crores (i.e. Rs. 20 crores or morel in v tlue ; and (ii) a dominant 
undertaking (where it is a single undertaking) having assets of not less than 
Rs. I crore in value and a dominant undertaking (where it consists of more than 
one undertaking) the sum-total of the value of whose assets is Rs. 1 crore or 
above. 

Thus it would be evident from the abovementioned provisions of Section 20 
that the existence of economic power or the potential to exercise such power 
is identified in terms (a) size (i.e. value of assets) and (b) market share (i.e. 
dominance of a single undertaking or inter-connected undertakings. As regards 
value of assets, the cut-off limit is Rs. 20 crores nr above as a result of which 
the regulator)' provisions of the Act become applicable to a single undertaking or 
a group of inter-connected undertakings having, individually or collectively, asset 
value of at least Rs. 20 crores. The dominance of an undertaking is 
determined in accordance with its market share in a specified product. An 
undertaking or a group of inicr-connectcd undertakings which produce, supply, 
distribute or otherwise control I/4th or more of the total goods of any description 
or which have Rs 1 crore or more of asset value, singly or colleettvely 
[dominant undertaking (s)], is subjected to the discipline preeoribed by the 
Act. 


According to the Explanation to Section 20, in the caae of an undertaking 
a single dominant undertaking, the value shall be the value of the assets 
of such undertaking on the last day of its financial year which closes 
during the calendar year immediately preceding the calendar year in which the 
question arises as to whether Part A doea or doei not apply to aueh undertaking. 
In the case of an inter-connected undertakings, the value of the assets of such' 
undertaking on the last day of its financial year which closes during the calender 
year immediately preceding the calendar year in wliicb the question arises as to 
whether this Part.4oes or docs not apply to the undertaking shall te relevant. 


The expression "value of assets’* in terms of Section 2 (w)roeqns in 
relation to an undertaking the value of its assets as shown in its books of 
aocoiioti4)erii|akiqgjnovision for depredation. This definitioq . is important in 
determining the Oneltion of regist^li^ of an undertaking imder Section 26, 
bedittwan uode^iiiil becomes re^trable by itaelf or aloor^h interfMniieetBd 
'tiadeiilttkiqfsde^diu^ whether oi rtn its asaets eseaad -.Mi. 20 et^ witfurot 



neo^riljr being dominant or Rt. 1 crore where it'is dominant Inasniiaph at the 
legistrability is determined with reference to a point of time, the value of 
assets at that point of time has to be seen ahd for this reatira alone one had to 
understand this definition carefully. This definition, as prescribed in accounting- 
parlance, would mean that the assets are to be taaen at their book value rather 
than at their realisable or other values. The only adjustment or deduction 
which can be made is on account of the provisions for depreciation. In 
other words, if the audited accounts do not reflect this matter (i.e. deprecia¬ 
tion), no deduction can be made in calculating the value of assets for finding 
out the applicability of Part A of Chapter III. Thus, the debit balance 
of profit and lou account, deferred revenue expenditure or miscellaneous 
expenditure which* appear in the balance sheet as assets in accordance with 
accounting practice, cannot really be included for reckoning the value of the assets. 
Advance payment of income*tax which falls within the category of “pre*paid 
expenses” cannot, for the same reason, be taken into consideration. On a slightly 
different reasoning, the Delhi High Court in Triveni Engineering Works Ltd. v. 
Union of India has also taken the view that advance payment of income-tax 
cannot be reckoned for deductiiig the value of the assets. 

Registration: Part A of Chapter III deals with one of the most important 
aspects of concentration of economic power. In order to exercise some effective 
control some obligation is required to be cast on undertakings to which this Part 
applies to get themselves registered with the Government. Accordingly, Section 26 
(as amended by the 1984 Amendmeht Act) provides that the owner of every 
undertaking to which this Part applies (i.e. an undertaking of the sixe 
indicated in Section 20(a) or an undertaking of market share in Section 
20(b) at the commencement of the MRTP (Amendment) Act, 1984 or to 
which the provisions of that Part become applicable tbereafter shall, within 
60 days from such commencement or the' date on which that Part becomes 
first applicable to it, or within such further time as the Central Government may, 
on sufficient cause being shown, allow, make an application (in such form and 
containing such particulars as may be prescribed) to the Central Government for 
the registration of such undertaking as an undertaking to which that Part applies 
(sub section (1)]. This application for registration shall have to be made to the 
Department of the Company Affairs. 

Sub-section (2) provides for the issue of Certificate of Registration. On the 
receipt of the aforesaid application, the Centra] Government must forthwith enter 
the name of the undertaking in a Register to be maintained for the purpose end 
issue to the concerned undertaking e certificate of Kgistiation contaimog such 
particulars as may be prescribed. 

According to Section 48U) [as substituted by the 1984 Amendment Ac^, 
if the owner of an undertaking fails without reasonable cense to make the above- 
mentioned application for legistration, then such failure wonid attract penalty, 
(A) fyfiere the undertaking is owned by a company : (i) the company ahall be 
punishable with fine extending to Rs 1,000 and where the offence is a eontinuiof 
one, with a ftuther fine extendiug to Rt. 50 for every day, sifter the first, duriqg 
whidh inch failure'continues; and (ii) every oflioeroftbe company in defiiidt 
ahall be pnnishable with imprisoomeat for a term extending up to 2 yean or 

with fine extending to Rs. 1,000, or with, both, and wheiathe office is a.oontpaihl 
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one, with a fiirtber fine extending to Rt. 50/> for every day after the flnt dnring 
which soch failure continue. (B) Where the andertakh^ te owned by a ftnut every 
partner of such firm or where the undertaking is not oVmed either hy a comiNiny 
or by a firm, every person who owns or controls the ondertakingi shall be ponish- 
aUe with imprisonment for a term extading up to 2 years or with fine extending 
to Rs. 1,0'J0, or with both, and where the ofiisnceisaeontinninionetWithm 
farther fine extending up to Rs. SO/- for every day after the first during whioh 
sttcA failure continues. 

For removal of doubt, sub section (4) of Section 26 declares that nothing 
contained in Section 26 shall apply to an undertaking which was registered under 
this Simtion before the commencement of the MRTP (Amendment) Act ; accord¬ 
ing fresh registration of such undertaking shall not be necessary. ' 

Oe registration/canccilatioa of registration: Section 26(3) provides for such 
a possibility wlicn it states that the owner of any undertaking which has ceased to 
be an undertaking to which this Part applies may, at any time after such cessor, 
ap]}|y to the Central Gtvernment for cancellation (i e. de-registration) of the 
registrati in. Thereupon, the Central Government may, after making such inquiry 
as it m.ty think tit, cancel the registration of such undertaking and notify such 
cancellation in the Oificial Gazette. It may be noted that there ia no prescribed 
form for the purpose. A few of the possible circumstances calliog for de-registra- 
tion a-e itited below: 

(a) Pall in the asset value beloiv Ry. 20 crores. For example, AU was 
registered under Section 26 because it was discovered to be inter-counected with 
fiU the latter having assets exceeding Rs. 2o crores, on the basis of common 
flujority directorship with BU. The strength of the Board of Directors of BCJ 
having increased, AU is no longer having common majority directonbip with 
that of BU. In this circumstance, AU can apply for de-registratioo or cancella¬ 
tion of its registration. 

(b) Fail in the value below Rs. i crore and market share below l/4th. 
Forbxainplc, AU and BU are holding and subsidiaiy companies respeciivsly and 
are together having assets of above Rs. 20 crores. AU owns more than. l/4fh of 
the equity capital of CU. CU was therefore registered under Section'26^'bidag 
an inter-connected undertaking. AU has now transferred 6% of its owe hoidingi 

.. in CU to another undertaking, not inter'connected. CU can now apply for the 
. \ dd-Pegistntion. 

(c) Cessation of inter-connection. For example, AU. BU and CU which 
•; nw inter-connected with one another according to Section 2(g) have assets worth 

: Rs.2S crores (AU Rs 9 crores-BU R8.9 crorcs-CU Ks. 7 crores). If CU 
:V^ 4i(«ses to be inter conneeted, the asset value will obviously fall below Rs. 20 crores 
jii. W assets of, AU and BU which remain inter-connected will be worth 
J8'4?roresj After eeuer, CU will own assets worth Rs. 7 crores. In sneb a 
;;; all ti.e three uiKtertakiogs may separately apply for de-registrattpn. 

*9f^***(®“ under a wcoog premise or interpretation of law. If an 
;’'.:^^wfwiBiialEmg baa. .imstered itself under n wrong premise or on n not-too-correet 
.: M ^ 4e-refi«retio» dearly stating leasona t^refim. : 
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RBOULATION OF daOWTH ' 

An nndertakiag to which Part A Chapter 111 applies will not be dcttM 

farther growth provided it eoopiief with the requirements at Sections 21,22 
i3. It maybe noted these Sections are not at all intended to stunt groim 
per w but to regulate growth so that it does not degenerate into conceittratioa 
of economic pqwer to the common detriment. 


t 


iit 

:-'3 


Snfcstaedal cipaeslan of nadertaUngs: Under Section 21 (as assended hf . . 
the 19M Amendment Act) subject to Section 23 the oivner of an undertalctpg tO'. 
wbidi this Part applies may propose to substantiaily expand the activities of sadi 
undertaking by issue of fresh capital or by the installation of new machinery or . 
other equipment or fa any other maimer. If the owner [i.e. an individnal. HUF,' y; : 
body corporate or other association of individuals whether or not incorporated,, 
or trust, whether public or private or whether religious or charitable who or whidit 
owns or controls the whole or substantially the whole of such undehaking, and ! 
includes any associated person who is a constituent of a group and who has the ' 
ultimate control over the affairs of such undertaking—vide Section 2(ja)] so por^ 
poses, then he shall, before taking any action to give effect to the proposal for. 
such expansion, pivetothe Central Government notice in .the prescribed form of . 
his intention to make such expansion; he should stale therein the scheme of finance 
with regard to the proposed expansion, whether it it connected with any othar 
undertaking or undertakings and if so,' ||ive particulars relating to all the inter- ' 
connected undertakings and such other information as may be prescribed [sub¬ 
section (1)]. The phrase “in any other manner” (italicised above) shouMhe 
rehd ejusdtm generis with the preceding words, viz., “issue of fresh cspital*’ and . 
“installation or new machinery or equipment” [fit re, Canara Bank Ltd. (l97S)4$ 
Comp. Cos. 157\. . 


Sub-section (2) provides that, despite anything contained in nuy other law 
for the time being in force, the ownn of the undertaking shall not give effect to, 
any proposal for the substantial expanwon, unless such proposal has been approved 
by the Ceatral Government. According to the Bxplanalian to this sub-section, 
an undci taking shall be deemed to expand substantially in any manner intbo - 
following circumstances, namely— 



(a) In the case of an nadeitaklag within the pnnJew of Indnstries (0«.TelDp< , 
ment A Rcgnlathm) Act and havfaeg a Itensed capacity far the pnidab-. 
tloB of goMi of aay deeeriptloa: If as a result of such expaasioai;: 
there would bean ineraaseof such licensed capacity not less ftin|! , 
23% thereof. 

(b) In the eaieofan mUcrtaking to which Scetfon 20(h) [selatiiig to dMHw- 

aant iw'wtaking] app^ hut tha (a) above does not apply: Ifaeit ‘ 
result of such expansion, the production, marketing, supphr, dish^fta» ; 
tieo.or control of any goods or the provision of any Krvii^ vhNM- - 
■lacretie by 23% or more of tha goods produced, inarketed, supjdi^r < 
distributed or controlled or servicee provided by it immediately worn 
such espansion. y,'-'/;> 
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value of its assets iflunediately before sucb expansion, or (ii) the 
production, marketing, supply, distribution or control of any goods or 
the provision of any services would increase by 23% or more of the 
goods produced, marketed, supplied, distributed or controlled or 
/ services provided, by it immediately before such expansion.- 

Under Section 21(3), the Central Government may (and in fact does) call 
upon the owner of the undertaking concerned to satisfy it that: 

1. the proposed expansion or the scheme of finance with regard to such 
expansion is not likely to lead to the concentration of economic power 
to the detriment; or 

2. the proposed expansion or the scheme of finance with regard to such 
expansion is not likely to be prejudicial to the public interest in any 
manner. 

Thereupon, the Central Government may, if it is satisfied that it is expe¬ 
dient in the public interest so to do, by order accord approval to the proposal fur 
such expansion. The Central Government may, if it is of the opinion that no 
inch order can be made without further inquiry, refer the application to the 
MRTP Commission. On the receipt of the report from the Commission, the 
Central Government may pass such orders with regard to the proposal for such 
expansion of the undertaking as it may deem fit. Such a scheme once approved 
by the Central Government cannot be modified without the previous approval of 
the Central Government. 

The “scheme of finance", referred to above, means, according to Section 2(q), 
a scheme indteatiog the sources from whicl{, and the terms and conditions on which, 
faianoes are proposed to be obtained by the undertaking. Every such scheme of 
WMinoo, after the- commencement of the MRTP (Amendment) Act, 1984, must 
aieluda the estimated capital outlay which would be needed to give effect to the 
gghanie. 

Under Section 21(4) [as substituted by the Amendment Act of 1984], ex¬ 
pansion by replacement, renovation etc. are exempt. Id other words,ibe provi¬ 
sions of Section 21 shall not apply to any undertaking in so far as the expans/b n 
is e/Gseted by the replacement, renovationormodemisationortfaewholeorany 
part of machinery or other eqaipnwat of the undertaking or is effected by ins- 
. tallation of any balancing equipment (i.e. equipment or device needed for removirg 
any production bottleneck, including equipment or device in tool room, ancillary 
lervieea or inspection department where such installation has a bearing on the 
quantum and quality of production to be acfiieved) and if as a result of the 
.. uapunsloD so enected, the increase in the licensed capacity of the undertaking 
: 4oei not exee^ in the aggregate, 25% of its licensed capacity before any expan- 
IfKm tifereoh The increaite in the licensed capacity shall be deemed to he in addition 
and not in derogation of, the increase in the licensed rapacity which may be 

williMt the Central Oovemment’s approval under sub-section (2) read with 
kbe BiplaMtica below that snb-seetion. 

maybe aotad tint reference inmlb^aemion (4) to Jiceiited.etiMdt^ 
lurtdn^tp any nndiltDciaf which does not have uny lieeaied ea{iioily, be eens-. 



trued ae refereacee to produotiMi, itonfe, marketiai, raipply. dittribnileii .Oir 
coottol of goods, or provisloo of services, by, or the valuatioa of the assets of,' 
tueh ufidertilcing (as the case may be). 


'■‘Up, 


Thas, it will have been seen that substantial expansion cannot be totidiy 
exempt from the purview of the Act simply beeausb there is some moderiuBatioii^ ' 
replacement renovation or installation of balanciDg equipment This provision 
seeks to limit substantial expansion involving modernisation, etc., up to 25% of iv/.. 
the existing licensed capacity. This of course would be in addition to the aorimi~ 
increase in licensed capacity up to (but not including) 25%. ^ 

EataUishment of New Undertaklnp: Section 22 (as substituted by the V 
1984 Amendment Act) is designed to regulate concentration of economic pow^ to. 
the common detriment by Keeping surveillance over establishment of a new under* 
taking or addition of a new unit or division to an undertaking. Under this section, 
no person or authority, other than Government, shall establish (i) any new under* .: 
taking which, when established, would become an inter-connected undtrtakings of an 
nndrtakings to which part A of chapter 111 applies, or (ii) add any new unit or division 
to an undenakiug to which this Part applies, except under and in accordance . wMi. '' 
the previous permission of the Central Government [sub-section (1)]. According'to 
the Proviso to this sub-section, except where, as a result of the citablishmentt^ ■ 
new undertaking, unit or division, an ondertaking would come into existence to 
which Section 2()(b) would apply, no permission shall be required if the new < 

undertaking or (as the ease may be) the new unit or division, when established, ' 

would not produce the same goods or provide the same services in relatioa to m 
which the undertaking—(al of which such new undertaking would be an inter¬ 
connected undertaking, or (b) to which such unit or division is proposed to be 
added, is a dominant undertaking. Thus, while dominant undertaking shall be * 
free to diversify in an activity, different from the activity in which it is dominant, I' 
it cannot, without the previous approval of the Central Government, eatablirii i 
a new undertaking for pursuing the same line of its activity. 

Under Section 22iIA), no owner of any undertaking (i.e. the total value of j 
such unde.'-taking or the assets of such undertaking together wi'h the assets of its . 
inter-connected undeitakiug is Rs. 20 crores or more) can eitabliib, except under^ I 
and in accordance with, the previous permission of the Central Goverrment, any ’ 
new undertaking for the production, storaw, supply, distribution, marketing or con* ' 
trot of any ariicle, or for the provision of sny aervice, for which there is no licensed | 
caf^ty. And the Central Government shall, not grant such permission, iftito ; 
articles (which are proposed by such new undertaking to be produced, stoied, > 
supplied, distributed, marketed or controlled) or the services (which are proposed : 
by such new jihdCTtaking to be provided) are not different from those of the . 
fint-mentioned undertaking and the provisions of solhscctions (2) and^^ 
(discussed bel^w) shall apply to the establhbment of such new undertaking ^ 
as they apply to the establishment of a new undertaking or any new unit or 
division mentioned in Bub-aection (1) above. 


Under Section 22(2), before actually establlibittg a new undertalcing; unit cir :< 
division, an application has to be made to the Central Governmeat in thepregertbed 
form for that Government's approval to the prqpoaal. The applicatioo j 
Mjt.pqt iqrqringtion withre|«Mtot]|eiiit»qoniicq|hndftfae^o^ ttadcgtiilGi|i|,^ j 



Bait or division (which is intended to be estaUiihed) with every other UDdeitdciag, 
the value or quality of goods that may be produced by the new oudertakioi. unit 
or division, the scheme of finance for the establishment of thr new nadertidcing, 
unit or division and such other information as may be prescribed. 

By virtue of Section 22(3), the Central Government may coll upon the 
applicant to satisfy that the proposal to establish a new undertaking, unit or 
division, or the scheme of finance with regard to such proposal is not likely to 
lead to the concentration of economic power to the comqion detriment or is not 
likely to be prejudicial to public interest in any other manner. Thereupon, the 
Cratral Government may, if it is satisfied that it is expedient in the public interest 
so to do, by order accord approval to the proposal. The Central Government 
has the direction to refer the proposal of the applicant to the MRTP Commission 
for an inquiry if the former is of the opinion that the approval can be given only 
after further inquiry by the latter. Upon receipt of the report of the Commission, 
the Central Government may pass such order with regard to the proposal 
for the establishment of a new undertaking, unit or division as it may 
think fit. The findings of the Commission in its report are mere recommendatory 
in nature and as such not binding on the Central Government. No scheme of 
finance on the strength of which the establishment of a new undertaking, unit or 
division has b.mn appro/ed by the Gentrai Government can be modified except 
with the previous approval of that Government. 

Section 21 and 22 not to apply to certain coses : The Central Gos'ernment is 
empowered by Section 22A to direct, by notification, that subject to such terms and 
conditions as may be specified in the notification all or any of the provisions of Sec* 
tion 21^ or Sect! m 22 shall not apply to any proposal: (a) in resp^ of an industry 
or service specified in the notification : provided that no induatry or aervice shall be 
■o apecified unless the Central Government is satisfied having regard to all relevant 
factors that it is of high national priority; (b) for the increase in the production 
of goods or the provision of any services which are meant exclusively for export 
outside India: or (c) which relates to an undermking established or proposed to 
be established in fret trade zone (i.e. Kandla Free Trade Zone and Bantacruz 
Electrbnics Export Processing Zone and includes any other trade zone which the 
CeBtral Government may, by notification in the OiBcial Gazette, speidfy—vide 
Ezplenotion (i) to Secticn lOA of the Inconu-tax Act, 1961). 

Every notification issued as aforesaid shall remain effective for such period 
BOl exoeeding 5 ycors at a time as may be specified in the notification [tub-section 
p)]. Every notification issued shall be laid as soon as may be, after its issue, 
/won etch House of Parliament, white it is in session, for a total period of 
VJOddye which may be comprised in one session or in two or more successive 
i>;r>eaeeioM, nod if, before the expirv of the seuion immediately following eession 
.. .'dt the successive sessions aforesaidt both Honses agree in making any motMcation 
; - notification or both Houses agree that the notification sbonl^ot be 

■ *iub^ ^ notificetion sbali'thereeficr have effect only in such modified form or be 
v hi' M 'kfiteet, as thsi may. be, so however that any snch modificatioa or 
itefiul.lient shell be without prejncHce to ffw veUdlty of naytbing pieviously done 
wedef that noti^tion. 

. 1^^ ml tahe em; Seatt 9 a 23 (as modified 1^, thg 
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1984 Amendment Act) proiidei that ncttvItftftandMir < 

in Ms Act or ki my other law for the time beh^, (a) a acbeme of BMner ot; 
amalgomition of an ondertalchig (to which Part A of Chapter III appUeiTwlIb 
any other undertaking, (ii) a Mheme of merger or amalgamation of two or mom 
nndertakinge which would have the effect of bringing into existence an undertakiag 
to which Section 20(a) or 20(b) would apply, shall not be suietioned byaiqt 
Court or be recognised for any purpose or be given effect to unless the scheme has . 
been approved ^ the Central Government under this Section. The significance 
of the non-obstante clanse italicised above is to overriding effect to dm 
provisions of subjection (1) dealt with above. 

If the owner of an undertaking to which this Part applies frames a sdiema 
of merger or amalgamation thereof with any oTAer untUmkiHg to which Port A «f 
Chapter III appliest then he must apply to the Central Government in the pres¬ 
cribe form (i.e.*Porm III of the MRTP Rules) with a copy of the scheme annexed 
thereto for the approval of the Scheme. Before that, he cannot give effect to such 
Scheme. Similarly, if any scheme of merger or amalgamation is proposed b ttw e e n 
two or more uudertakings, and, if as a result of such merger or amalgaraation, an 
undertaking would come into existence to which Section 20(a) or Section 20(14 
would apply, then the owner [referred to in Section 20(a)], or as the case may be. 
the framers of the Scheme [referred to in Section 20(b)] mutt apply to the 
Central Government in the prescribed form ( i.e. Form III of the MRTP Rules) 
with a copy of the Scheme annexed thereto for approval of the &ntrsl Govern¬ 
ment. But before that he/they :a.nnot give effect to such scheme [sub-section (2)]. 

Normally, the provisions of snb-aection (1) or sub-section (2) shall not 
apply to a scheme of merger or amalgamation of inter-connected underbddngs 
wh!<A p;odoce the same goods or provide the ume services, and none of whicb is 
a domwant undertaking; i.e. the approval of the Central Government will not 
benecessasg. But if as a result of such merger or amalgamation then comes 
into existence any undertaking to which Section 20 (a) or Section 20(b) would 
apply, then the provisions of sub-section (i) or sub-section (2) shall apply 
[sub-section (3)] ; that is, the approval of the Central Government would be 
necessary. 

Take-over of wsiertaUnp : Section 23(4) deals whb take-over of 
undertakings. A method by which a company acquires Aares of another 
company to obtain control of the latter Is popularly known as **take-over bid". 

In tUs case, the direct or indirect control over the assets of the acquired 
company vests in the acquirer; but ia the case of an amalgamation, the than!- 
holdings in the combined enter^se will be spread among ue stmrAoldets tit. 
the two companies. 

It may so happen that the owner of an undertaking (to whidi Past A of 
Chapter HI appUet) proposes to take over the whole or part of any odior 
undertaking, in sndi a case, the owner cannot give effect to the proposid 
without ffrst.apidying in writing to the Central G^emment for its appcovat 
tfanicon. This application has to be made in the presoibed form (Le. Foiai 
IV of the MRTP' Rales) speoiftring Aemin infonsotion rmp^ig dm. intspi 
of angh u>d m tiiir i o| wMi oi^ other padedifclqg^ dif if 



10 




« 

flnaiiee with regard to the proppiedlak^OTer and 

may be prescribed [sub-section (4)]. NomaUy, 

will not apply (i.e. there would nor necessity for ap£ying^ 


not a dominant undertaking, if both the unoenaaiog. pjyyww® 
or provide the same services: but if as » “suit of^such take-ovw an Mdermking 
wonld come Into existence to which Section 20 (a) or Swhon ^b) would 
apply, then the provision of sub-section (4) of Section 23 shall *PP*y 5 t‘’®' 
application for Central Government’s approval has to be made before giving etiect 
to the proposals of take-over bid) [Proviso to sub-section (4)J. 

According to sub-section (8), despite anything contained in “y 
tow for the time being in force, any proposal to acqiure •v *"®"®**J 

or otherwise ofan'undertaking to which Part A of Chapter III applies shall not 
be given effect to unless the Antral Government has made an ord« according 
its approval to the proposal. Under sub-section ( 5 ), no proposal mentioned 
in sub-section (4), which has been approved by the Catral Government 
under sub-section (8) and no scheme ofOnance with reipra to such proposal 
can be modified without the previous approval of the Central Government. 


By virtue of sub-section (6), on the receipt of an application fM mernr 
or amalgamation or for-take*over, the Central Government may, if it thinks 
fit, ask the applicant to satisfy it about the following, namely—(a) that the 
proposed scheme of merger or take-over and the scheme of finance relating 
thereto are not likely to lead to concentration of economic power to the 
common detriment, or (b) that they are not likely to be prejudicial to the public 
interest in any manner; and (c) that it is expedient in the public interest to 
do so. If the Central Government is satisfied, after giving the applipant a 
(reasonable opportunity of being heard, that it is necessary to do so, it may 
by order accord its approval to the proposal for such merger or am^gamation 
or, as the case may be, such take-over. This order of approval, the Central 
Government may pass on its own volition. However, if the Centr^ Government 
is of the opinion that the said approval cannot be gran^ without further 
inquiry, it can refer the application to the MRTP Commission for the purpose. 
On the receipt of* the Commission’s report, the Central Government may pass 
sudh orders as it may think fit. 


With a view to removing any doubt as to the extent of the share cnpHal of 
the transferee company which roost be acquired in order that such acquisition may 
amount to take-over, an Explanation has been added newly by the 1984 Amend¬ 
ment Act Aooerdingly, in relation to an undertaking owned by a body eorponto, 
**iake*over“ means the acquisition of 25% or more of the voti^ power in relation 
tq such body corporate. In relation to any other undertaking, **take-over in* 
dddes dw acquisition or control of management thereof, whether iiqr the acquisition 
drum ownerwip of the undertaking or under any mortgage, lease orlicenieor 
tidet aay. agreement or other arrangenmnt. 

Bisetof'Genlruventlon ef SeetieeZS: Interms of Section 24, where aiqr 
nMier» amalgaroati<m or take-over is being or has been effected iai eontrevefitlon 
oftWfiievim.or9^ the OnMQovemmeiit (after eqA ooasutt||it)eg 
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with the Oammittioa as it may consider necessary) may direct, without iptejit<liCB 
to any penalty leviable nnder this Act for such contravention, the owner of the 
nndertaking concerned to'cease and desist from such contravention, to divest 
himself of the stock or other share capita or assets so acquired and to carry ont 
such ftirthsr directions as the Central Government may, in all the circumstances 
of the case, issue. 

Apphictment of Director: The control or influence on the undertakings 
may be not merely through investments biit may also be achieved throu^ 
appointment of directors. Therefore, in the matter of appointment of directors, 
Section 25 purports to impose restrictions on interlocking of directorship. In 
spite of anything to the contrary contained in any other law for the time being 
in force, a person who is a director of an undertaking (to which Part A of 
Chapter III applies) cannot be appointed as a director of any'other under¬ 
taking except with the prior approval of the Central Government. Any appoin^ 
ment contrary to the provisions of Section 25 shall be rendered void. However, 
the Central Government's approval shall not be necessary to the appointment 
of a person as a director of an undertaking unless he bolds such office in more 
than 10 interconnected undertakings. In other words, to prior approval of the 
Central Government will be necessary as long as he, even after his last appoint¬ 
ment, remains director in 10 companies as aforesaid [sub-section (1) with the 
Proviso thereto]. 

Here the undertakings of which directorships are being considered are these 
which fall within the tame group of inter-connected ‘ undertakings. It it not 
intended to prevent a director who holds directorship in one group of inter" 
connected undertakings from becoming a director of another set of inter¬ 
connected undertakings provided in neither of the set the number of inter- 
connecteds is 10 or more. Of course. Section 25 has to be read in addition to 
and not in derogation of Sections 275 to 279 of the Companies Act which too 
impose restrictions on number of directorships,/.e., directorship in more than 20 
companies at one and the same time. 

Even if his appointment becomes void in the circumstance contemplated by 
sub-section (1), his act already done in this capacity shall not be in\alid merely 
on that account. But any act done by such Director after his appointment has 
been shown to the undertaking as well as to him to be void, shall not be valid 
[sub-section (2) and the Proviso thereto]. 

According to sub-section (4), the restrictions contained in Section 25 on 
the appointment of directors shall apply lo partners of any firm or the members 
of the managing or executive committee^ whatever name called) of any other 
association of individuals, whether incorporated or not owning an onderta^g 
within the meaning of .his Act, as they apply to directors of companies. 

The contravention of Section 25 will entail as per Section 47 fine extending 
to Rs. %0CJ/-end a further fine extending to Rs. 200/- perdqr if the offence is 
a continuing one. 


Under this Chapter oome three Se^ions namely Secdoas 27,27A and 27B< 




The hut two sections have been ineoiporated newly by the MRTP (Aniendnient) 
Act, 1984. Prior to this Amendment Act, the Centnd Government had the power 
under Section 27 only to order division of nndertakuigs. By the enactment or - 
Sections 27A and 27B, the Central Govemment has assumed powers to order 
severance of inter-connection between two or more undertakings as well as to 
acquire iindi»rfaiciiig « after the order of severance or division and to pay com* 
pensation. These Sections are dwelt upon hereunder. 

DIvisioe of Undertaking: Section 27 which comprises thto topic is intended 
to break the concentration of economic power where the working of u under- . 
taking covered under Chapter III is discovered to be prejudicial to public internt. 
That the provisions of this Section override other laws is evident from the opening 
phrase “notwithstanding anything contained in this Act or in any other law for 
the time being ;in force'*. The Central Government may form an opinion that 
the working of an undertaking to which Part A of this Chapter applies: (i) is pre¬ 
judicial to the public interest or (ii) has lead or is leading or is likely to lead to the 
adoption of any monopolistic or restrictive trade practices. If it comes to hold 
any such opinion, then it may refer the matter to the MRTP Commissioii for an 
inquiry as to whether it is expedient in the public interest to make an order: 

(s) for the division of any trade of the undertaking by the shle of any part of the 
undertaking or assets thereof; or (b) for the division of any undertaking or inter¬ 
connected undertakings into such number rf undertakings as the circumstances 
of the case miy justify. Thereupon, the Commission may, after such hearing as it 
thinks fit, report to the Central Government about its opinion thereon. If the 
Commission is of the opinion* that a division ought to be made, then it must specify 
the manner of the division and compensation, if any, payable for such division 
Isub-iection (I)]. 


It mqy be noted that all activities carried .on by way of trade by u under¬ 
taking or two or more inter-connected undertakings may be treated as a single 
trade [Explanation]. 


If the Commission specifies the manner of the division and compensalibn 
therefor as aforesaid, then the Central Government may by an order in writing 
direct the division of any trade of the undertaking t'r of the undeitakidg Of inter- 
ComemM undertakings [sub-section (2)]. Under sub-section (3), tlA qrder of the 
Central Government may provide for all such matters as may be necessary to give 
eflwet to the division of any trade of the uadertaking'or Of tl^ undertaking or 
inter-connected undertakings, including— 


M the tmosferoir vesting of property, rights, liabilities or obligations; 



(c) ^ cceAtion of allotment, surrender or ouwellatioo of any shaies, stock 

or eecnijties: - 

(d) the pe^ment of compensation; 


(e) die,foriuatioif or windini up of u undertaking or the nmendnient of the 
and nrtielei of associatioa or any other tastruaeatn 
. . ttsiiil^thebusincfsofiiaf utsdertaUnB* . 
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(0 die«gd»otto wUchandthedraiiiutaneef in «faidi pcovidoaji of the 
order effiMtiof u undectakiog may be altered hy the nadertakina and 
eegiitration thereof; 

(g) the continuation* with eiich diaofee as may be necessary, of paitks to 
any legal proceeding. 

Under snb-section (4X the Central Government is empowered- to take 
certain steps by way of interim measure to prohibit or restrict the doing of any thing 
that might impede the operation or making of the order as well as to impose w 
soy person such ob'ligattdn as to the carrying on of any activities or the safe- 
goaraingofany assets, as it may think fit The Central Government may also 
by order provide for the carrying on of any activities or safegnarding of any 
assets either by the appointment of a person to conduct, or supervise die t^nduct 
of, any such activities or in ahy other manner. 

According to sub section (5), in spite of anything cuntaiced in any other 
law for the time being in force or in any contract or in any memorandum or 
articles of association, an officer of a company who ceases to hold office as «"rh in 
consequence of the division of an undertaking or intericonnected undertakhns 
is not entitled to claim any compensation for such cessor. ■ 

The contravention of the aforesaid provisions of Seciicn 25 will at t ra c t 
punishment with imprisonment for a term extending to 5 years or with fine 
extending to Rs. 1 lakh or with both, and with a further fine of Ri. lOOO/* per day 
for a continued contravention fSection 46 as amended by the 1984 Amendment 
Act]. 

Central Govemmeut’s power to dl^ severance el ifftirrM 

mdertakings: Section 27A also overrides the provisions contained elsewhere In 
this Act or in any other law for the time being in force. The Central 
Government may come to form an opinion that the continuance of iterconnection 
of an undertaking (hereinafter in this Section referred to as “the principal 
undertaking”) with any other undertaking (to which Part A of Chapter III 
applies) is detrimental to: (a) the interest of the principal undertaking: or 
(b) the future developmeiR of the princip;^ undertaking ; or (c) the steady 
growth of the industry; or (d) the public interest If it is of such an opinion- 
it may refer the matter to the MRTP Commission for an inquiry. The inquiry 
is to relate to whether it is expedient in the public interest to order for thp ^e^ 
anee of such iDt6r<connection on any one or more of the aforesaid four ground 
Thereupon, the Commission, after such hearing as it thinks fit, report to the 
Central Government about its opinion Bat if the Commission’s opinion is in 
favour of the leverance of the inter-connection of the principal undertaking thm 
its report most inclnde q. SCHEME regarding the icveimnce. In the the 
Commission has to piovidt for the following matters, namely— * 

(a) the manner in which, nnd the period within which, the sevenaoe of 

sllohinte^oonnectioniotobeefiSBCted: ’ 

(b) the appropriation or transfer of nay share or other interest hdd by 
the owner in, or in fdatiem to, the principal nadertaUng, In the e**-- 
smdcrtakiag or Uw tenhlnatlQn of any office or mnplc^aMnt in «ja|i 
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undertaking, which may ba required for effecting the levenmce of auch 
inter-connection; 

(c) compensation, if any, payable for the severance ^f such inter-connec¬ 
tion : and 

(d) such incidental, consequentiid and supplemental matters as may be 
necessary to secure the severance. 

On the basis of the aforesaid recommendation of the Commission, the 
Central Government may by a written order direct the severance of inter-connec- ' ’ 
tion between the undertakings [sub-section (3)]. 

Under sub-section (4), the Central Government is empowered to take 
certain steps as an interim measure to prohibit br restrict the doing of anything 
that might impede the operation or making of the order and also to impose upon 
any person such obligations as to the carrying on of any activities or the safe¬ 
guarding of any assets, as it may think fit. The Central Government may also 
by order provide for the carrying on of any appointment of a person to conduct, 
or supervise the conduct of any such activities or in any other manner. 

According to sub-section (S), in spite of anything contained in any other 
law for the time being in force or in any contract or m any memorandum or 
articles of association, an officer of a company who ceases to hold office in conse¬ 
quence of the severance of interconnection between undertakings is not entitled 
to claim any compensation for such cessor. 

"Intcr-connection” referred to in Section 27A means iater-conoection of 
an undertaking with any other undertaking in any manner specified in Section 
2(g) [Explanation]. 

Manner of carrying out order of division or of severance: It may be noted 
that the Commission in its report recommends for division of undertakings 
(Section 27) or severance of inter-connection between two or more undertakings 
tSectioo 27A) and states that it should be effected either’by the disinvestmenf by 
person bolding any share in the body corporate owning such undertaking(8) or by 
the sale of the whole or any part of such a case, the Central Government, as per 
Section 27B, may (under Section 27 or Section 27A) specify (hat such disinvest¬ 
ment of shares or the sale of the wbo]eorpartoftheundertBking(s)ororsuch 
assets, as the case may be, shall be effected withio the period specified in the order. 

The (Antral Government may also specify in its order that the above-mentioned 
disinvestment or sale shall be effected in one or more of the following namely— 

(i) by directing the person bolding such shares to making a public offer 
for the sale of such number of shares held by him in the body corpor¬ 
ate owning the onderlakiDg(s), as may be specified in the order; or 

^ii) by directing the body corporate owning the undertaking to make , 
further issue of equity capital to (he members of (be public except to 
the pereon who is directed to disinvest the shares held by him in such 
body corporate; or 

(ill) (by directing that thejiale of<he underlakiag or any payt thereof, or, 
as the case may be, of assets, be made by public auction; oi . 
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(iv) by sudi other prescribed method m the Central Goveroinent mqr / 
■peciry. [Sub-section (I)]. 

• * 

The time-limit specified in the Central Government’s order (as aforesaid) 
can, however, be extended by it either on its own motion or on an application of 
the person concerned provided there is a suiBeient cause fmr such extension 
[Proviso to sub-section v.1)]. 

The above-mentioned order of the Central Government shall be effective 
irrespective of whether anything is contained elsewhere in this Act or in any other 
law for the time being in force or in the memorandum or articles of association 
of the body corporate owning the undertaking [sub-section (2)]. Thus, this pro¬ 
vision overrides everything else. 

In the case of any ommision or failure to disinvest any share or block of 
shares specified in the Central Government’s aforementioned order, the body 
corporate in which such shares are held must not permit the defaulter or his 
nominee or proxy to exercise any voting or other rights attaching to such share 
or block of shares [sub-section (3)]. 

Part C of ChapteriUI 

Part C contains thm Sections, viz.,, Sect'ions 28, 29 and 30. It may be 
recalled, for rrfreshing the memory, that both the Central Government and 
the MRTP Commission have their resixctive parts to play in regard to the matters ■ 
comprised in Part A or Part B of Chapter lit. A probe into the provisions con" 
tained in Part A would make it explicit that the Central Government is vested 
with authority to pass final order and that the Commission has only a recommen¬ 
datory or advisory role. That is to say that the Central Government, on the 
receipt of the Commission’s report, may take such action as it thinks fit. In other 
words, the findings of the Ckimmission are not obligatory for the Central 
Government. The provisions contained in Part B reveal that the MRTP Com¬ 
mission findings that a division of the undertakings (Section 27) or severance of 
inter connection between undertakings (Section 27A) has to be made. In this 
context, it may be interesting to note that if the Commission does not recommend 
diviuon or severance, the. &ntral Government will be bereft of any power to 

order a division of undertakings or the severance of undertakings. 

* * 

In view of the different roles of the Central Government and the MRTP, 
Commission, it would be apt to know what facton they should bear in mind in' 
the exercise of their respe^ive jurisdiction. Section 28 is exactly intended to 
subserve this purpose. It provides that the Central Government or, as the case 
may be, tbs Commissipo is required to take into isccount all matters which •<? 
appear in the particular circumstances to be relevant. While doing so, amongst 
otJter things, regard shall be bad to the need consistently with the general econo¬ 
mic position of the country— 

(a) to achieve tbe production, supply and distribution, by most eflteient 
and economical means, <ff goods of such types and qualities, in such 
volume and at such prices as will best meet the ^uirements of. 
the defence of India and homq and oveneai markets; 




to 1iave!he trade oismiMd ia toeh ' 

seively increased; 

Ce) to ensure the best om and dtetribution of raao, auteriali nd ladMo 
trial capacity ia ladia; 

(d) to efTect techoicai .and Iteohaolotieal improvemeirti in trade nsd 
expansion of existJnfi markets and the c^jenint of new niiikets;. 

(e) to encourage new raterpriaes as a eoonteryailinf forpe to the eonoentiac 
tion of cconmnic power to the cotninon detrim^; 

(f) to regulate the control of t^ material fesoorces of Hwoornmanlly t« 
subserve the common good; and 

to reduce disparities in development between diflbieot regions and 
especially in relation to arras which have remained mark^ly bode* 
ward. 


It will have been seen that Section 28 enjoins upon the Government pnd dm 
Commission to bear in mind certain criteria in approving or rejecting a proposal 
Involving a question of concentration. The pri pmls are scrurmised In the light 
of the current Industrial Licensing Poli^ and other socioeconomic policy of nte 
Government and the criteria laid down in Section 28. The criteria mentioned in 
Section 28 are hot the only criteria, because the Section requires that ‘%niong other 
things, regard shall be had to" those criteria. Further, those criteria have been 
■ clarified by the general economic position of the counby to which the Section 
reftrs. The criteria arc required to be applied consistently with the general 
economic position Besi.lcs, the Central Government or the Commission, while 
applying the criieria, has also to see whether they are relevant in the particular 
; ^ dreufflstanecs of the case. Also, the criteria ihetttioded in Section 28 are not 
V ^ticiable. The fact that these criteria have to be kept in view does not detract 
^ the consideration of public detriment to which Sections 21,22 or 27 or 

27A refers. Inasmuch as S:ciion 23 does not mako a mention of public interest 
' >pr public detriment, noD-appiication of the mind on the Criteria la’ddown hi 
Section 28 may vitiate an order under Saetioo 23. : ' 

' . Under Section 29, the Central Government, before making qq pider etndra 
C^p&r 111, ought to give a reasonable oppemunity of beii4 licim;lM«oy person 
r -. who is, or may be, in its opinion, interested in the mister undi^ tmMioaaidraation 
C- of tbit Government. 


the matter of granting approvids to expansion, establishment of new 
\ ^ undiertakiiilii, anialgamation, merger or tBke>over, the Ceutral OovernaMnt is 
.. iflvestdi ^iXHl necessary ponrer to lay down certain, conditions wbidi the 
nppticant 4 enquired to comply with. NornmHy, .these oraiditiens refleet 
'^yertrateqjtAOTltcy regarding the promoten* contriba^, bublie partidpatfenlii 
of qcmpaiiies, dilution nonresident houinls, securaitofthe 
hKefiepta wfAhc anuIl'Scaie sector and the like. It is usnal to inipoie one or ' 

grahtitigsaehjqqpi^ . 

I pf 





in nod iR^fidant Joldihii in thg ^aenkgro 
.ewnhijjaep^ tf -' 




itttidic {M^bftioa ^ tbe Aan«ipiiua tad 


addh^tatioQt-aad Uisgen^ patilicia 
ofgro^'faoMhigii" 

<o). ICaapiag iiipof wita1de 'eqa^*dd>t]uidnatM<>dCrd^ iMM biiebd^^ 
daooe wilh the natoie of the project and the po|iej.<» the. Oovmpa^> | 

(d) Repraseatation of.pqblio fiaapddiartUatumiand natioaaliyied 
ontbeBoard bfDbi^onef theCofl^any; 

<e) Availability of the right to the mbiic financial iaiti^one for hMcr* . 
‘ tionof coovertibility dance enabling tbea to eoaveit die iaditiitioad 
loans into equity at their opdoo; 


- (0 StipoIafloB for the conversioa the eotistiag private oomptaJeiinlo . ; ;:. 
pnblic companies and enlUtment of their shares on .teoo^ised atoci|C';; 
exdianges and formation of a new body corporate in snitable eases ■/> 
with a condition for enlistment of its shares on reot^nised stocfci '1 
exchanges; 

(g) Stipulation of a eondidoa regarding prdbsiionallBation of aapngs^ ' 
ment; 

(h) Stipulation in regard to purchase of requirements oi andllariei and ' 
small-scale sectors; 

(0 Reservation of ccr^da percentage of raw materiahi and basic driifi . 
for non-associatcd formulators; 

(j) Stipulation of export obligation aa may be found feasible and d«^ 
able; 

(k) Cost of project to be made out of internal lesonroes ; 

0) Steps to be taken to prevent air, soil and wder polntioD; 

(m) Entire production from the proposal project to the exported stipnlatidg . 
a certain percentile of valne adaed; 

(n) Stipulation that the produd'diaU conform to the standards prescribed . 
by the T.S.I. from time to time and that the IR.i. oertifioate beo^ned; 

(o) Stipniatitm that the project he*sef up in a *'noa-indn8try district" 


Gcoundo ibr Rejection of n w p eea ls : SObateatfnl expensina or aMlng np oiT 
new udertakingB: Such proposal may be r^ed if these are logaeM 
Ineaedim in the fiMk intermit, Usudly, rgection stakes place on one or moen:r:rv 
of toe following grorods: 
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Qv) Foidfa n^iority coidmiiIm' nowllljatiMM or lacmaoity to aeoM 
condition in mpect or dOntion of foreign holdiogi in noeorannoe with 
the lipproved policy of the Oovemment. 

(v) Abienoe of nppredable demnnd for the product in question and hence 
no scope for fuither lioiuiting nnder the Industries (Devnlopaietit and 
Regulation) Act. 

(vi) Product being disallowed to be manufactured by the large Industrial 
Homes ehder the relevant licensing poliqr. 

(viO Applicants failure to submit the phased manufacturing programme 
to the satisfkcf ion of the Government. 

(viiO Proposed location being at variance with the Governments iocational 

poli^. 

(ix) Propml being at variance with any specified policy enunciated 
the Government, e.g.t Drug Poliqr. 


Tiam-limit wlthla which actlen should he takn; It is statutorily neoessaiy 
to dispose of applicati<» submitted under Sections 2h 22 or 23 within a specified 
time. Accordlogly, Section 30 provides that if the Omtral Government is td' the 
opiniob that approval cannot be given for the proposal of substantial expansion 
or establishment of new undertakings or for merger, amalgamation and talce>over 
without a further 'inquiry into the matter by MRIP Commission, then tbe Cen> 
tral Government should refer the matter to the Commission forthepurpow 
within do days fW>m the date of receipt of tbe application. But if the Cbntrel 
Government calls for further particulan' in connection with any sudi notice, 
application or proposal, then the aforesaid period of dO days shall be counted 
from the date of the receipt of such further partienlan [sub'Section (I) with the 
Proviso thereto]. 

Similarly, though the Commission is required to make a report to the 
Gsnttal Government within 90 days from the date of the receipt of the refiBrence, 
this period again is subject to extension to tbe extent tbe Conunisaiim pats down 
the reasons for the delay in its report (sub>section (2)]. It is only when the report 
has been received from the Commission that the application or the notice has to 
ba disposed of within dO days from the date of rmpt of the report from tte 
Commission [sub-section (3)]. 


Although sub section stipulates that every application or notice whidi 
U mt nferrtd fy tht CtHtrd GofenmmU to tht CemmMm most be di^osed of 
witUn 90 diqrs, nevathslcu this .period is extendaUa so long as the CMtral 
Oovenmcnt records in writing speekM reasons for the ddqr. 


, , faB aw sd hy#s lOffP_ 

II, 92, 23: It is impcr^nt to know foe 

-ion la respeet of references sbede to it i 

22Aaad31 of the Act Chup^I^Regnlafioa 
l9M9ontniu|SUvitioBsiatUsn|ird. 


fbHowsdlyfoe 
21 . 22 , 2 ^ 27 , 
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(0 trfwM.A fdbnooeii nndertheafoKMidwGtiouortlie Ast. tbe(3oitt- 
■iHioa nay Mbliah ihort ptrtieoUn eoBoerainithe referenoei by way 
of a notiBmoii in niA daily nowipapen and- periodkali as it niay 
eoMite appropriate, inviting comments retarding the iffopoial within 
sncb time as atay be mention in the notinoation; 

00 the onasments a^l be sent in qoadroplicate and the ^non sending the 
oobunents shall state whether he would like to parti^ate in the^j^blie 
heaiiag-oonceming the notified proposal before the Conunisiion; 

OU) In case of references under Section 27 of Section 27A of the Act, the 
Goanniaaion shall, after such inveitsient as it deems fit, formulate its 
tentative opinion. It shall thereafter furnish to the owner of onder- 
ta]dng(s)cotteerBed a copy of the reference and its tentative opinion. 
The owner of undericingfs) concerned ntay, whhin suds time u the 
Commiasioa may fix tat each ease, file a statement of its objectiotM 
and/or suggestions to or in respect of the tentative opinion. 

(iv) Id case of refereoces under Section 31, the Commission shall .fhrnish 
to the owner of undertaking(s) concerned the substance of the leferinhe 
and permit sndt owner of undertaking(s) to submit its/iheir written 
statements with regard to the subject-matter of the reference, in quadru¬ 
plicate within 14 (taqfs of the receipt of the notice. 

(?) the Commission may address letters to the apjdieant, concerned 
Government De^rtments and such other parties, calling for relevant 
particulars and information. The replies to such letters to the Com¬ 
mission shall be furnished in quadruplicate; 

(vi) the Commission may call the applicant concerned or concerned owner 
of nodertaking(s), any Government official and any other person for 
such discussion as it may consider necessary for the inquiry; 

(vii) the Comntission may also visit sudi estabUshments including that of 
the applicant or concerned owner of undertaking(s) and hold discus* 
sioas with their npresentatives, if the Commission feels that sdCh 
visits and discussions may be u^ul for the inquiry; 

(viU) the Commirnkm may also depute such of its officers and staff to sndi 
piaGes and to meet sndi persons as it may deem appropriate, for 
manirks and discussions relevant to the reference and take into qpn* 
sicemtion the reports of such officers; 

(ix) the apidicant,' concerned underiakings, the penons who have seat 
their comments and expresssdiheir d^re to participate in the hearing, 
and sndi other persons 'hi the Commission, may determine shall be 
imimated'u^ut the date of pobliehehriag not later tiian2y|^ 
before the data fixed for hearing. The persons who have sedfOmr 
oommhnlB and have intimated that they would like to parti^l^ in 
the. public hearing, shall file wWi the Commission not lem than 10 days 
before the date of public hearing, a sutement containiog the shbari* 
salons that they wish to nudce at tim pnbUe hearing; 

(x) the CommUsioa Adi hear the persons to whim the iathnadow if 
MbUe hsaiing is seal. The Oomariaalen asigr axaarine Trinatimif 
ttchsdmffeiperts fat any M4 ;.aad 
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(xi) the Central Government shall be entitled to be represented by SDdi 
officer as it may depute. The parties concerned may be either benrd 
by them to act on their behalf. 

CHAPTER III^A of the MRTP ACT 
This is a new Chapter added by the MRTP (Amendment) Act, 1984. It 
contains 7 Sections (viz., 30A to 30G) which deal with restrictions on the Acquisi¬ 
tion and Transfer of Shares of, or by, certain bodies corporate. 

The provisions of this Chapter shall apply to certain individuals, firms, 
groups, et el, in the matter of (a) acquisition of shares, or share capital; and 
(b) transfer of shares or share capital by or to the aforesaid entities in certain 
circumstances. Thus, firstly the provisions of this Chapter shall be applicable to 
the acquisition of shares or share capital by an individual, firm, group, constituent. 
of a group, body corporate, or bodies corporate under the same management, 
who/which—(0 is the owner in relation to an undertaking to which Part A of 
Chapter III applies, or (ii) would be, as a result of such acquisition the owner of 
an undertaking to which P.irt A of Chapter til applies, or would apply. Secondly, 
the provisions of Chapter IIIA .shall apply to the transfer of shares or share 
capital, or to, any of the entities mentioned above, who/which~(i) is the owner 
in relation to an undertaking to which Part A of Chapter III applies, or (ii) would 
be, as a result of such transfer, the owner of an undertaking to which Part A of 
Chapter III applies, or would apply [Section 30A]. 

Under the provisions as cructed by the 1984 Amendment Act, any company 
to which Part A of Chapter III of the Act applies, will bo required to obtain 
approval of the Central Government for acquisition and transfer of shares of 
MRTP as well as non-MRTP companies. 

Rcstrlct'ons on acquisition of certain shares : Section 30B imposes 
ceriain restrictions in this behalf on any individual, firm, group, constnuent 
of a group, body corporate or bodies corporate under the same manage¬ 
ment. Any of such entities cannot jointly or severally acquire or agree to 
acquire (whether, in his or its name or in the name of any <mer person) any- 
equity shares in a public company or its private subsidiary without the previous 
approval of the Central Government; this previous approval would be necessary, 
if and only if the totrl nominal value of the equity sliares intended to be so 
,acquired exceed or would, together with the total nominal value of any equity 
shares already held in the company by any such’ entities as aforesaid, exceed 
2S% of the paid-up equity share capital of such company [sub-section (I)]. 

If any acquirer (i.e individual, firm, group, etc.) is prohibited by sub¬ 
section (]). from acquiring or agreeing to acquire, except with the previous 
approval of the Central Government, any share of a public company or its 
private subsidiary, no company in which Central Government’s shareholding is at 
least 51 % of the share capital or no corporation (not being a company) established 
by^^nder the Gtntral Act or no financial institution can transfer or agree to 
t nlWHlia ny share to such acquirer, unless such acquirer has obtained the previous 
swi pp lr of the Central Government for the acquisition, or agreement for the 
ac^Bition, of such diare [sub-section (2)]. 

V ltaibkthMs. M transfer of sharec«. Under Section 30C, if abodyetyp^e* 
oirlmdieiobrpjiddte uhder the same maugetaeot hoMii^ aUbirsiiigly o^ & 
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aggr^telO%or more of the nominal value of the suhscribed equity diaie 
caiNtBl of any other company desire to transfer one or more of such shares. : 
thm it/they before transferring the same must give t) the Centre! Government 
an intimation to this effect. Every such intimation must include: (i) a statement 
as to the particulars of the share proposed to be transfermd; (ii) the name 
and address of the proposed transferee; (iii) tUe share-holding, if any, of the 
proposed transferee in the concerned company; and (iv) any other particulars 
as may be prescribed [subsection (1)]. If the (>ntral Government, either on the 
receipt of the intimation under sub-section (1) or otherwise, is satisfied that as 
a result of such transfer, a change in the composition of the Board of Directors 
of the company is likely to take place and that such change would not be 
prejudicial to the interests of the company or to the public interest, then it can 
by order do either of the following things: 

(a) It may direct that no such share capital shall be transferred to the 
proposed transferee. However, no such order shall preclude the body 
corporate or the bodies corporate from intimating, in accordance wfth 
the provisions of sub-section (1), to the Central Government its or their 
proposal to transfer the share to any other person. 

(b) It may direct that where such share is held in a company engaged 
in any industry specified in Schedule XllI to the Companies Act, such 
share shall be transferred to the Central Government or to such 
corporation controlled by that Govetnm:nt as may be specified in the 
direction. The scheduled industries are; 1. Aircraft. 2. Air tiansport, 

3. Arms and ammunition and allied items of defence equipment, 

4. Atomic energy. 5. Coal and lignite, 6. Heavy eastings and forg¬ 
ings of iron and steel. 7. Heavy electrical plant including large 
hydraujic and steam turbines. 8. Heavy plant and machinery required 
for iron and steel production for mining, for machine tool manufac¬ 
ture and for such other basic industries as may be specified by the 
Central Government. 9. Iron and steel. 10. Mineral oils. 11. Minerals 
specified in the Schedule to the Atomic Energy (Control of Produc¬ 
tion and Use) Order, I9S3. 12. Mining of iron ore, manganese ora, 
chrome ore, gjpsum, sulphur, gold and diamond. 13. Mining and 
processing of copper, lead, zinc, tin, molybdenum and wolfarm, 14, 
Railway transport IS. Shipbuilding. 16. Telephone, and telephone 
cables, telegraph and wireless apparatus (excluding radio receiving 
sets). [Part I of Schedule XIII to the Companies Act]; 17. Alumi¬ 
nium and other non-fe{Tou8 metals not included in itart 1. 18. All 
other minerals except “minor minerals'* as defined in Rule 3 of (he 
Minerals. Concession Rules, 1949. 19. Antibiotics and other esseatiri 
drugs. 2(i. Basic and intermediate products required by chemj ffri 
industries such as the manufacture of drugs, dye-staffs and plastics, 
21. Carbonisation of cdhl. 22 . Chemical pulp. 23. Ferro alloys and 
tool steels. 24. Fertilizers. 25. Machine tools. 26. Road transport, 
27. Sea transport 28. Synthetic rubber [sub-section (2)]. 

- When a direction for traotfer of shai^ fadd in a coaqtaay eqgaged^'tn 
any iiidi|itfy nmtioned above has been made, the .dttre rdferred'Ito; In s ,. 
dukdon etaMi transferred to the Central Odveinmeaf or; ail ite cora j^y ja, 



to the corporation; and it ahali pay in enah to the body oorporale or bodiee 
corporate firom which such share atandt transferred. The amount of sndi eaah 
payments ihatl be equal to the mnriker vuAie of such share. In the ease of a share 
quoted on any recognised stock exchange, “market value*' means the value 
quoted thereat on the date immediately preceding the date on which the 
direction is made. In any other case, “market value” means such value as may 
be nitft 4 ally agreed upon between the shareholder and the Central Government 
or the specified cerporation, or in the absence of any such mutual agreement, as 
may be determined by the Court [subjection (3) and the Explanation thereto]. 
The aforesaid cash payment on the market value has to ht mwA/t forthwith if 
there is no dispute as to such value or if such value has been mutually agreed 
upon. If there is a dispute as to the market value, then such value as is 
mtimated by the Central Government or, as the case may be, the corporation 
. shall be given forthwith and the balance^ if any, shall be given within 30 

from the date when the market value is determined by the ^urt [snb-section 

If the Central Government does not issue any direction under sub-section 
(2) within 60 days from the date of receipt by it of the intimation given under 
, sub-section (1), then the provisions contained in sub section (2) with regard to the 
transfer of such share shall not apply [sub-section (5)]. 

Restriciion on the transfer of shares of foreign eompaaisB: Section 30D 
'imposes certain restrictions on body corporate or on bodies corporate under the 
same management in the matter of transfer of shares of foreign companies. If 
it bolds, or they hold in the aggregate, 10% or more of the nominal value of 
the equity share capital of a foreign company which has an established place of 
business in India, then it/they shall not transfer any share to any Indian eiiixen 
or Indian company without the previous approval of the Central Government. 
And the Central Government will not refuse this previous approval unless it it of 
the opinion that such transfer would be pnjudicial to the public interest. 

Power of the Central Gorcnament to direct companlet not to giro effect to ^ 
lianafar: Section 30B empowers the Central Government to direct a company 
not to give effect to the transfer of any of its share or block of shares. Bnt 
before doing so, it most be satisfied about the existence of the following 
ctacnmstances: 

(a) that as a result of the tranfer a change in the controlling interest of the 
company is likely to take place; and 

(b) that such change would be prejudicial to the interests <^f the company. 

,On being'satisfied of the existence of the aforesaid t^o circumstances, the 
Oentral Government may also, in addition to the above-mentioned direction not to 
give effect to the transfer, direct; (i) not to permit the transferee or any nomipm 
or proxy ^ the transferee to exercise any votlgg or other right* attaching to ■ nsb 
shim ..or block of shares, where the transfer tnereaf has already been registered; 
and (iOttf^ to permit any nomhieo or proxy of the transferor to exercise any 
voting .Of other rights, where the transfer has not been registered [sub s:ctioa (1 j. 

' Oa any sodi dtrection having been made by the Central Oovernnieor, the share or 
^tbe4>locfc of^adss shall stand transferred to the person from whorndt sms aoqa^rs^ 
tbenapon, wMUttotjpald by thetmibr^ ^nisitim ofihetaao.slidl 


kiw to be refanded to hioi by the peinon to whom tach Jdute or block (^liihtrei 
etude tnurened Iittb-eeotion (2)]. ir the refund ii not made to the truifevee 
''within 30 days fiom the date of the direction of the Central Government then il 
shalltonthe application of the tranafime, direct by order the lefhnd of the 
amount.; such order of the Central Government may be uforced ai if it were 
a decree made by Qvil Court [•nb*aeetion (3)]. After maldng the refund in the 
either of the cireunutanoe mentioned above, the person to whom the share or 
block of shares studs transferred shall be eligible to exercise voting or other rights 
attaching thereto [snb*seetion (4)]. 

Haw Ihnlt for eommanlcatlon of relhsal: Under Section 30F, the Gentral 
Government is to refuse to grant its approval to the proposal for the acquisition 
of ahy share (mentioned in Section 30B) or transfer of uy share (teferm to in 
Section 30D) it shall do so within 60 days from the date of the receipt of the 
request for approval. If it doss not'do so within this period, then the approval 
will be presumed to have been gruted. 

Government cempnides exerted from tte purview of Seethws 30B to SDK: 
Nothing in Section 30B [except sub-section (2) thereof] shall apply to the transfer 
of any share to the following: 

(a) any compuy in which Central Government's shareholding is 31% or 
more of the share capital; 

(b) any corporation (not being a company) established by order under uy 
Central Act; 

(c) any financial institutions. 

Also, nothing in Section 30C or Action 30D or Section 30B shall ai^y 
to the transfer of any share by the above-mentioned three entities (Section 
39G). 

CHAPTER IV OF THE MRTP ACT (as amended by the 1984 Amend¬ 
ment Act. 

This Chapter of the Act deals with monopolistic trade practices. One of the 
objects of the Act is to curb such trade praotiees. Although the Act does not 
diiline the term "monopoly" nevertheless it is a matter of common knowledge 
that both pure monopoly or monopolistic position not only engenders, conoerted 
uionto fix prices, supplies or commodities, et el but also thwarts eompethton 
in the market This aspect was thoroughly analysed by the Monopoly Inquiry 
Cjmniwion. The relevant passages from Chapter V of its Report ate quoted 
hereunder: 

"Our study of ;,'^oduct-wise concentration brings out prominutly the fket 
that in a large number of industriea, a single undertaking it the only aupplier or at 
Imst hu to iu credit a very large portion of the market as compsred with its com¬ 
petitor i. Sueb u unde tskiog has the power to dictate the price of tteeoinm> 
dity or servleesit supplies and to refulate its volume of production io suck a 
mraner as to muimlw its profits. This power is whst is geaeraiiy uaderstood by 
- the words "monopoly power". Though in the strict ecological of tfah 
word, and in strict economic theory, "monopoly" exists when there is on^ we 
riaglc MIPJdicr, them is no reason vriiy .«p caderpriac mdoyfatt the power to 
dielatoriib price ud tbu |o coufeo) thgnpadtqt evu thoofli it is qot tlW’ 
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singly supplier should not be considered a monopoly. What happens in rach 
cases is that the price decided upon by the dominant producer (or distributor) 
is followed by otlitrs who are in a position to com^te. This price leadership 
phenomen on is in essence a manifestation of the price leader's power to dictate 
the price in the market. We think it proper therefore to include within the word 
"monopoly" not only the single supplier in a market but also the one dominant 
supplier who has the power to dictate the price in the market. 


The question that next arises is: When such a power is shared by a few 
enterprises being the dominant sellers, should they be considered to be holding a 
m mopolisiic position ? We see no reason to exclude such dominant sellers from 
our understanding of monopoly. For, the essence of monopoly is the ability to 
dictate the price and control the market without being materially influenced by 
other competing concerns. 


One important dilference between the situation when a single seller domi< 
nates the market and a few independent sellers together enjoy a dominating 
position cannot be overlooked. In the former case, monopoly power is inevitably 
present: in the latter it may or may not be present. The effect on the market of 
a few dominant sellers has been widely discussed by economists, specially in 
fecent years; but their opinions are by no means the same. We do not propose 
to try to resolve this controversy. It is sufficient for our purpose to notice that it 
is generally agreed that when a few big sellers dominate the market there will 
ordinarily be a high probability of their coming to some kind of agreement or 
understand-'ng whether formal or not, about the price and output, by which a 
monopolistic power is shared between themselves. Even in the absence of such 
agreement or understanding it frequ*nt!y happens that each has a healthy'fear 
of the other big producers or distributors and ultimately a policy of iive and let 
live comes into operation. Some economists point out that when a few large 
sellers dominate the market each of them is able to calculate fairly and accu¬ 
rately the probable effect on the market of his action in increasing nr decreasing 
his output. So, ft is said that each will try to regulate the output in such a ^ 
way that the marginal costs remain well below the price. Each such seller' 
will also be well aware that any attempt of his to reduce the price is likely to 
be met immediately by similar action by his competitors. The matter is succinctly 
put by Stocking in Monopoly and Free Enterprise thus : 


"In markets where sellers are few, each in trying to determine his most profit¬ 
able volume of output must, as would a monopolist, consider the probable effects 
of various possible rates of production not only on costs but also on prices. Indeed 
each seller will ordinarily decide on the price at wliich he will sell and adjust his 
output accordingly, just as a monopolist does. Each oligopolist however in 
determining his price must consider not merely his own cost-price relationships 
but also how his rivals will react to his prices. Anyone of a few sellers, if fully 
ioformedand perfeody rational,, when selling a completely standardised product 
will realise 4hat if he reduces his price his rivals will meet the lower, price 
pr^ptly.” 


For ad thase reasons we are oonvittced that when the market is dominated 
t^afew sellers. flionopoUMiecoaditiw will sometimes prin^; si^ 
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time, we are conscious that even in a market of a few sellers there will some** , 
times be keen eompetiiion. This is likeiy to happen—apart from the effect of ' 
the mutual jealousies which sometimes characterise the relations between Ug 
business houses when one or more of the few sellers feel confident that due to ' 
superior managerial ability and technical skill and fiuancial resources they will.' 
be able to, cai>tUTe a larger share of the market at the expense of their rivals, r 
Even so, there is no gainsaying the fact that in a market of a few dominating 
sellers there is a real risk of the emergence of monopolistic power and con¬ 
sequently of monopolistic practices. To ascertain the extent to which mono¬ 
polistic practices prevail, we must examine not only the cases where a single 
enterprise is the sole or dominant producer of the goods or services but also the 
cases where a few enterprises between themselves share such dominating position”. 

Students should note that Section (2) (i), (ja) and (u) [respectively defining 
“monopolistic trade practice”, “owner” and “trade practice”] _ and Chapter IV 
of the Act are important fur understanding the legal provisions pertaining to 
monopolistic trade practice. They qra advised to refer to Study Paper 11 to 
refresh their memory in respect of the aforementioned definitions. 

It ma]| be noticed from the definiUon of monopolistic trade practice that 
one of the criteria for determining whether or not a trade practice is a monopolis<< 
tic one is unreasonableness. In »he matter of maintaining the price of the goods 
or charts for the services Iv limiting, reducing or otherwise controlling the 
production, supply or distribution of goods of any description or the supjriy of 
any services or id any other manner, “reasonableness” Is the determining teat. 
Reasonableness is also the guiding factor for the following purposes, namely— 
(i) for preveating or lessening competition in the production, supply or distri'- 
bution of any goods or in the supply of any services; (ii*) for increasing of cost 
of production of any goods or charges for the provision or maintenance of any 
services; (iii) for increasing the prices at which goods are, or may be, sold or 
resold or the charges at which the services are, or may be, provided or for 
increasing the profits which are, or may be, derived by the production, supply 
or distribution (including the sale or purchase) of any goods or by the provision 
of any service; (iv) for preventing or lessoning competition in the production, 
supply or distribution of any goods or in the provision or maintenance of any 
services by the adoption of unfair methods or unfair or deceptive practioea 
Besides, where timre is tendency to limit technical development or capital 
investment to the common detriment or allowing the quality of any goods 
produced, supplied or distributed; or any service rendei^, in India to 
deteriorate, there is < statutoiy inference of a monopolistic trade practice. 

While interpreting the phrase “monopolistic trade practice”, it is essentia] 
to bear in mind the definition of “trade practice” as contained in Section 2 { 

that is, any piactioa relating to Uw carrying on of trade and including—(0 anyw 
thing done by any person which controls or affects the 4 >riee charj^ bynny 
trader or.dass of traders or which controls or affects the method of trading w 
any fi|a^ or-any dais of Mdin*; (<9 * dngleor isolated action of enr 
psiaonin reldioD to ioy.ttade. 
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CSupter IV of the Act empowers the Central Governm^ to pats final 
orders on monopolistic trade practices after an inquiry arid report by tbe MRTP 
Commission. The Chapter is comprised of two sections which deal with this 
matter. 

Investigation by Commlsiian of Monopolbdc lYade Prartleet; Section 31 
as amended the 1984 Amendment Act provides as follows: 

It may appear to the Central Government: (a) that the owners of one or 
. more undertakings are indulging in any practice which is, or may be, a monopo¬ 
listic trade practice; or (b) that monopolistic trade practices prevail in reject 
of goods or services. If it so actually appears to the Central Government, then 
it may refer the matter to the MRTP Commission for any inquiry. Thereupon, 
the Commission shall, after such hearing as it thinks fit, report to the Central 
Government its findings thereon. Even without being moved by the Central 
Government for any inquiry, the Commission may on its own motion make any 
inquiry into the matter, if it receives information or comes to know of the 
prevalence of either of the situations mentioned in (a) and (b) above, [sub¬ 
section (1) and the Proviso thereto]. 

When the Central Government refers tbe matter to the Commission for the 
latter*! inquiry and the latter makes a finding to the effect that, having regard to 
the economic conditions prevailing in the countiy and also to nil other matters 
which appear in particular circumstances to be relevant, the trade practice operates 
or is likely to operate against the public interest, then the Commission must 
make a report as to its finding to tbe Central Government. On the receipt of 
such report, the Central Oovornment may, notwithstanding anything contained 
in any other law for the time being in force, pass such ordera as it may 
think fit to remedy or prevent any mischiefs wb|ch result or may result 
from such trade practice [sub-section (2) ]. As regards tbe suo motu inquiry b^ the 
Commission referred to in the Proviso tosub^ectiota (1), if the Cbmmissjon’s 
report contains the finding confirming in toto its information or knowledge of the 
prevalence of either of the situations mentioned in .the afemsaid Proviso, then 
. the Central Government mu 4 satisf;^ itself: (a) that it is nec^sary to take steps to 
remedy or prevent any mischiefs which result or may result from such monopolistic 
trade practice; and (b) that such monopolistic trade practice'does not fall wbithin 
any of the exceptions, specified in Section 32. If it is so Mtisfied, it may, despite 
anything contained elsewhere in this Act or in any other law for the time being in 
force, make such orden as it may think fit. By such orders, the Central Government 
, may: (i) prohibit the owner of the foncerned undertaking or the owners of tbe 
concerned undertakings (as tbe cqse may be) from continuing to indulge in such 
monopolistic trade practice; or (ii) prohibit the owners of any class of under¬ 
takings or undertakings generally from continuing to indulge in any monopolistic 
trade practices -in lotion to such goods or services; and also make such 
other orders as it may think fit to remedy or prevent any mischief which resnlts or 
may result from the continuation of monc^listic trade practices in relation to 
the goods and services aforesidd [sub-section (2A)]. 

Wiihoat arehtdice to the naiwmtity of titepowere conferred by sub-section 
. (2), anyord^ made by the OrntntrTlbvaitmeni under 34 nn. 




(a) Kgutatiag the prodaetioa, ftOBfe, iqiply.dliricibotionflrceiilnl 
iwy foods by the ttodetUktog or the control or of 
sendee by it and fixing the terms of sale Gndndiof prhi^ or enpiNl'.' 
thereof; 

(b) prohibiting the undertaUng ftwn resorting to aqy aet or pmetfeeipr' 
from punning any commercial policy which prevents, or lesseng) ' 
or is likely to pnvent or lessen, competition in the prodoeiloiL . 
Stonge, supply or distrilmtion, of any goods or pnmiioas of - 
service; 

(e) fixing standards for the goods msd or produced by the nndertaUngs; 

(d) declaring unlawful, except to such extent and in sodi circomitawoes ae 
may be provided by or under the order, the making or cartylu Qpl . 
of any such agreement as may be specified or described tt tte 
order; 

(e) requiring any parly to any such agreement as may be so epeoUed, 
or described to determine the agreement within sudi time as maiy 
be so specified, either wholly or to such extent as may be eo 
specified; 

(0 regulating the profits which may be derived from the prodnelhm, 
storage, supply, distiibutkm or control of goods or flrom the piovUoai . 
of any service; 

(g) regulating the quality of any goods or the provision of any sendee ao 
that the standards thereof may not be deteriorated [snb'Seedon (3)]. 


Whenever the Central Government makes any order under sub se cti on (3) 
prohibiting the owner of any undertaking or class of undertakings or.undertakipg 
generally mm continuing to indulge in any monopolistie trade pnetioe, tte owne^ 
owners of any underialriog(i) shall communicate to the Central Oovemmem 
his/their compliance with the order. This communication hu to be madeiritthi 
30 days of the receipt of the order or within sndi fhrther time as the Csnbnl 
Oovernment, on soificient cause being shown, allow. Similarly, vrithin 90 dm 
from the date of such order of the Catral Government or from Ithe expin of m 
further time allowed by it»tlie Dbestor General bm to inform the Oentcal Gove» 
ment whether its order has been complied with. If the Director General has aa^ 
reason to believe,rhat any such order has been, or Is being, eonfravened, thiMhe 
mnstinform thelueniral Government about tbepartlcoiatsoftlieownerof sudb 
undertaking so that the Central Government may take such aedoo, under Oe Ant; 
as it thinks fit Isub>scetion(4)]. 


Mene p ei i stie trade practlee tuba .iasased to he aiqladleid to 
InliaMemNaatincertatncaacs: Sedioa 32as subetitated by the 1984/ 
Act expres^ provides that a monopolistie trade pn|etke would be aer 
cialto thepub|c imemstemi^ irherd sodipinol^ispmM^.1^^^^^ 
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For the purposes of this Act, every monopolistic trade practice shall be 
* deemed to be prejudicial to the public interest except in certain circumstances, la 
other words, the following are the circumstances in which a monopolistic trade 
shall not be deemed to be prejudicial to public Interest: 

(a) where such trade practice is expressly authorised by any enactment for 
the time being in force ; or 

(b) where the Central Goverament is satisfied that any such trade practice 
is necessary—(i) to meet the requirements of the defence of India or 
any part thereof, or for the security of State; or (it) to ensure the 
maintenance of supply of goods and services essential to the commu¬ 
nity : or (iii) to give effect to the terms of any agreement to which the 
Central Government is party. 

When the Central Government, in either of the circumstances mentioned 
above, permits, by a written order, the owner of any undertaking to carry on any 
such trade practice, such trade practice, though mcnopolistic in nature, shall not 
be deemed to be prejudicial. 

The definition of ‘monopolistic trade practice* [Section 2(i)] has been 
enlarged by the Amendment Act, 1984, so as to incorporate therein the provisions 
of Section 32 as stood prior to its amendment. This is not to say that the concept 
of poblic interest embodied in the old Section 32 is now inherent in the revised 
deflnttion of *ra mopolistic trade practice*. The definition had to be expanded 
becanse of the overlapping provisions of Section 2(i) and Section 32 prior to their 
.amendment. 


Pnued«vyayitekthiniPrinUngWorki8dK|(F Dee. 1984 (Reprint) 
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Thil Study Paper deeb with Chepten V and VI of the Act Chapter V, aa 
unmdedbyth^84Ameadiiieiit Act relatei to rettriodve trade pfaetoaad 
iia&lr trade piaeticei. Thii Chapter li divided into two parte—Part A dealing 
with registration of agreements pertainiiig to Restrictive Trade Practices and Part 
B witli Uaidr Trade Practices. Certain well-known trade practices like false and 
misleading advertisements, bargain and switching, eondoeting promotional contests, 
hoaiding and destruction of goods, etc, haw been tried to be regulated by the 
provisions contained in Part B in the same manner as the restrictive trade practices 
are regolated. 

Chapter VI deals with the control of certain restrictive trade practices, 
g p e h control is exercised through the Govemmant machinery. 

Rcglatralil* ngraemcBts rdad^ to reatrlctiva trade practico i Seetloi 
33 (as amended by the 1984 Amendment Act) states that every agreement which falls 
within any one or more of the following 14 categories shall be deemed to be on 
agreement reJating to restrictive trade practices | 

(a) any aereement which restricts or is likely to restrict by any method the 

persons or class of persona to whom goods are' sold or firom whom 
goods are bought. This clause is also known aa to dro/with 

particular persons or dam of persons and the Right to edeet Cuetonma, 

' This clause seems to cover not only agreements among buyers or 

among sellers restricting the freedom of the parties to such agreements 
to trade with others, but also even an agreement between a bi^erand 
a sdler to the effect that the fomer will buy only from the latter and 
the latter will Sell only to the buyer; 

(b) any agreement requiting a purchaser of goods, as a condition of such 
puTcbase, to purchase some other goods. This is a tying arrangement 
(or full-line forcing). It takes pUce when the intending purchase of an 

' article is compelled by the producer or Mlier to buy anoAer additional 
article proceed or sold by him as a condition of the purchase of the 
first-mentioned article. Ihe essence of such an agreement is the for^ 
baying of a second distinct article along with the desired purchase >of 
a particular product. This results in a "tied” market or *‘clubbed" sale 
which harms competition. 

(e) any agreement resticting in any manner the purchaser in the course 
of his trade from acquiring or otherwise dealing in any goods other than 
those of the seller or any other person. This is also known as 
**Exebulye dealing”. The type of such dealing contemplated by this 
clause Is the one that flows from bilateral agreements. In effect, the 
prohibition under this dause on the purchase is in rdation to dealing 
in competing goods of the seller. This particularly may be resorted 
to through any one or more of the devices like—(a) requiring the 
purchaasr of goods to purchase exdusively from the seller which would 
iodude a commitment by a purchaser to b^ his entire requirements of 
the goods from a single seller | (b) reqnirihg the sdler to sell only 
snbhport ofthe goods as is in news of the lequiiements of the buyer, 
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iiir. -'to odisr' Hyen W tv 'titt't^liijijwi '' 
Oiaa tlH»e imi fP^^BMliiiivi^iiram fibff 1 ^^ 
term«|idOMiditiOB$w|i3o1i willftfoorttooiivriy Mii«r ;or ^ lnqf«r : 
Micdiig to boy ffom aaotbef on tbe bondinon thnt the latter wow 
Biib bay from the foraer (xedproeBl an«ii|eiwii)> Qy, aiul lam 
eaclaeive dealenhip goea with alloeaiion of an area to a dietrihntdr 
fbr dealing in tbe prodoct. Tbe probilrition on dealing in competing 
goode ii abeolote inosmoch ai the dirtribnton bre reetticted from deal* 
ing in the oompetitor*i gooda not only in their own area hot aho in 
otter territorua: 


(d) any agreement to puroihaae or acn gooda or to tender for tteaale pr 
the pnidhaae of gooda only at prkea w on terma or eomfitiona agreed 
upon between the aellen or pnichMete. Thia ia **CoU*eth§ 
or *'Fnce fixing in a concerted manner**. Almoat every t]pe of 
agreement relating to reatfietive trade praetice. lo long aa it la longbt 
to be given eflEsct by meana of anagreement between aelim or by meana 
of an agreement between bnyera, may be covered nnder this danse 
Thus, all arrangementa or nnderatandinga between manafactarera or 
aappUeii of goo^ which tend to retard competition may fall within 
the ambit of thia clause. The essence of cartel is the implementation of 
the dedsion taken at the levd ofanppliers or patting into practiced 
aome concerted design, which wonld have the effect of preventing* 
restraining or distorting competition. Almoat all ^es of cutda 
(e.i.. Price Cartd whereby the sellera agree on certain prices or on the 
maintentance of certain price levd or on the adopton of certain 
methods for determining prices; Quota Cartel whereby the soppUeia 
agree to themselves to dlocate ceitain share of the market to each; 
Allocation Cartel, a slight variation of the quota cartel, whereby the 
suppliers may allocate to themsdves certain territories, certain parts ci 
the market or certain castomen: Specialisation Cartel, i.e., where the 
goods are complementaiy, im apeement may be reached between the 
suppliers to spedalise on individual supplier level in the supply of one of 
the complementary goods, eta) ue covered ty this clause: 


(e) any agreement to grant or allow concessions or ben^ta indndiog 
allowances, discounts, rebates or credit in connection with, or by reason 
of, dealings. This is known as DUerbninMUm in Dealbigi which involves 
a differentitation in which some enterprises or consumers are given 
prdbrence over others, particularly In the treatment of pnichasera 
by a seller, such discrimination not being warranted Iv difwrences in 
the eircumstanoes of the transaction. Tbe differentiation or discrimi¬ 
nation may Klate to prices, tenns of sale, or tbe quality or quantity 
of what is supplied and may extend to refusal to sell. Among the 
various forms of allowing discount are cash discount (i e., one granted 
for payikmit in cosh upon ddivdyr or within a qiedfiedttort 
period), functional discount (i.e.. a reduetion from the normal price 
granted to a purchaser who, as a buyer, cbaracteristical^ performs m 
particular economic Amotion such as wholesaHog oe rnteilin^, quantity 
diaoount (i.e., on the amount of which depends on tte quantity purtta- 
aadiaaimide ttanaaotionorditifaignoeitain period of timebuanhi 



leedfdiogtoths of « Schedule). IdwtCi flov tNrokdl^ he' 

deniflcd u emicgMM rebate lie.. rebate calcnleted te ietms^ an 
fniwiiaaM mM wttb « gronp of deiigsated leUen), Iqymiqr nbita 
one granted to a pnithiuar who parchaeea exohitively nnm one or more 
qwoiSed lellen for a gieen Mriod), and natural rebate 
giantedtoapurebaiermtberonnof additional prodncu of the kind 
poidiued); 


(f) any agreement to mU goodf on condition that the pricei to be cbaned 
onte^deby puchaser ihall be thepricea itipiuated Iqr the sdltf 
unieu it is dearly Mated that prices lower than those prices may be 
charged. Tbts is known as Re^e friee-Mainteiiaiiee "Wherever a 
mannfactorer sets the price at whfeh a retail shop which he does not 
own mnst reaell his prodnets to the public or at which a wholesale 
bosinesB he does not own most re*Bell that product to a retailer, the 
practice is known as *‘re-8ale price maintenance”. This practice which 
is viridely in vogue in India as elsewhere can take any of the three forms, 
viz. (1) A minimem price below which the products may not be sold ; 

(2) A maximum price above whi^ the product may not be sold ; and 

(3) A stipulated price from which no variation is allowed. "Resale 
price maintenance is a restrictive practice. It eliminates price com* 
petition in the distribution of pnee-maintained goods. It also serves 
as a restraint upon competition among manufactures”. Fixing mini¬ 
mum re'Sale price is outright prohibited (vide Sections 37 to 41 to be 
discussed later). Re-sale at a fixed price, whether minimum or maxi¬ 
mum, falls under danse (f) and would be a restrictive trade practice If 
so established in terms of Section 2 (o). The expression “unless it is 
is already stated that prices lower than those prices (as stipulated 
by the seller) may be diarged” is obviously intended to cover the simple 
case of fixing maximum re-sale price: 


(^ any agreement to limit, restrict or withhold the output or luiqply of 
any goods or allocate any area or market fon the disposal of the goddg, 
Tlra dause coven two practices, namely —(i) exclusive dealership, and 
(ii) allocation of areas or markets to sole diMributon. All such agree¬ 
ments are restrictive in nature and have the potential to adversely afiect 
competition. They should, therefore, be scrutinised and their impact on 
pnbue interest asBoued 2 


^) any agreement not to employ or restrict the employment of any method 
maehineiy of process in the manufactnre of goods. All 
whidi restrict the use of methods, madiinery or process in the msnu- 
fiKture of goods may have the effect of eHmifiatinj 
HOdneen and reducing the availability of goods to the public, it may 
bereedkdthatthisolanBeedios Section 20(o)(i) (i.e., the first part 
ofthedefinition of "restrictive trade practice”) as po^ng a trade 
^ pnelioewhichpreyenttcompetition by tending to thwart the flowof 
I resources Into the stream of production. Aiastiictive 
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SNtion 2 (i) fdaflof to ap diAiMSMi «r mkoqifcVktx 
0)r any ogneoMt for theticlBiioit ftdin iay'tnd# iworijpfljpn of «>y p ia wwi ■ 
dtfomg on or intending to cany oarinibod filth the trade te laMMa 
towhia the tradiauodation le formed. Thteii known ae Al>ktp'.. 
ftom trade auodetioa membenhip; 


(I) any agraemeot to aail goodi at tnch micea aa would have the effitet of : 
eiimuuiting competltKMi or a competitor. This is known n iVtee *» r‘ 
controf ogreementa for efinUnattng competition and ccnpedlon; 

r ..Sfi 


(Je) any agreement rettrieting in any menntf the dan ot number of whobr 
Mien, pioducen or rapplim from whoni any goode nuqr be bronghti 


(jb) any agreement ae to the bide which any of the parties thereto may oSin., 
at an anetion for the Mle of goods or any agreonent whereby any pai^ 
thereto agrees to abstain from Mdding at any auction site; 

(k) any agreement not hereinbefore referred to in Section 33, which the 
Central Qovemment may, by notification spedfy for the time bidn^ 
as being one relating to a restrictive trade practice within the meaning of 
sub-section (I) of S^on 33 ponuant to any recommendation made by 
the Commission in this behalf. This is a ReMuan daute to enable 
the Central Government to include any other restrictive trade practice 
not falling under clause (a) (jb). This can be done only on the 
recommendations of the MRTP Commission. 


(I) any agreement enforce the carrying out of any sudi any agreement as is 
refen^ to in Section 33 (1). 

The above categories of agreements riiall be subject to registration in aoooh> 
dance with the provisions of Chapter V. 


Section 33 (2) merely provides that Service Agreements are covered in the 
same way as agreements relding to production, storage^ siq^ply, JistribMtten or 
oontnd ^ goods under Section 33 (1). 


Section 33 P) speaks of the Exempted Agreements. Accordingly, any 
agreement falling within Section, 33 shall not be registrable in acemdanee witii 
the provisioiis of Chapter V, if it is expressly authorised 1^ or under any law for 
the time bong in force or hu the approval of the Omtral Government or if the 
Government is a party to such agreement. Theund^ying assumption is tbataqr 
agreement which u authorised uwer any law or by the Government (Central or 
State) cannot be prcjr'dicial to pubfa'c interest. In J.K. Synthetics and Others (R^T. 
P. Inquiry No 6 of 1^/3), theMRTP Commimlon held that the approval oft^< 
Government for purposes of Section 33(3) can only be by an a|q»^ate Depaig* 
ment of the Government which deals vr^ the MRTP Act, viz, Ministry <tfL8W« 
Justie and Company Affairs and that any express or impUsd ^prwalofthe agnur' 
ment by the Mlnls^ of Commerce was not an approval under Se^on 33 (3.) But 
tills view was not t^wld by the Allahabad High Court in an aneal, aUio^ ,tiw 


fi 





of dw to enqiiiie ooder Sectkm 37 into «|nein«Dii«otf>i«i^iMbte 

aoder Section 33(3) wm apbeld. tt mu opheld that the Mlniatiy of ConuncMO, beiiig 
M per the AHocatiop of BusineM Roles the administrative Ministry for rtfdladoa 
of price and diatribntion of nylon yam, was the appropriate anthority to aeooid 
approval to such aireeinents and that this jnrisdietion did not lie with the Ministry 
ofLaw, Jnstice and Company ASkirs as hdd by the Commission. Applying 
the test of collective revonsibUity of the Cabinet, the Allahabad High Court hdd 
that the agreement had the requisite approval of the Government. 

In the Allied Distributors* ease, the Commission dismissed the contention' 
that Section 294 of the Companies which prohibited the appointment of sole 
selling agents for more than S years, oonld be said to express authorisation of sole 
sdling agents. For the mme reasons, it also rejected the contention that the Indian 
Cont^ Act authorised sole selling agents. 

[N.B. Section 34 has been omitted by the 1984 Amendment Act. The 

omission has been necessary by reasons of the provisions of Section 8 as 

substituted by the 1984 [Amendment Act.] 

Regiatvadon of Agreements 2 Section 3S (in which consequential amend¬ 
ments have been made by the 1984 Amendment Act) provides that every agree¬ 
ment falling within Section 33 shall be registrable. It empowers the Central 
Government to specify the day on (hereinafter referred as *the appointed day**) and 
from which such agreement shall be registered [sub section (1)]. 

Within 60 days from the appointed day in the ease of an agreement existing 
on that day, and in the case of an agreement made after the appointed day, within 
60 days from the making there of. the following particulars regarding any of the 14 
categories of agreements (mentioned in Section 33) have to be furnish^ to the 
DirMor General of Investigatioh and Registration: 

(a) the names of the penons who are parties to the agreement; and 

(b) the whole of the terms of the agreement [nAStcUon (3) ]. 

If, after the registration of the agreement, it is varied (whether regarding 
patties or terms) or determined othewise than by efflux of time, then the particulars 
of such variation or determination have to be furnished to the Director General 
within one month of such variation or determination [tob*Scction (3)]. Thus, any 
variation in the agreement has to be repomd to the Director General within 
one month of the variation. Variation also includes premature deten p i nu ti on of 
theugteement,i,e., determination before the time stipulated in the agreement has 
runout. 

The particulars to be furnished as aforesaid have to be furnished— 

(a) In so far as the agreement or any variation or determination of the 

^ qgreemea/fsinadehyaiiilasiiwmsiir/nNvf/ihg-by the prodBotionofthe 
origii^-or a true copy of that agreement: and 

. (b) In so far as the agreemmit or any variation or determination ofthe 
ggrenneat is twt made by an instnuDent in wri^—than by tht 
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iKbem lilt piftkBitn an fln^ 




tin paiticiil«n to be AmUbed mukr Seetim 35 molt be fumiilied by or Od 
bdia]fofihapeiioii wboii«i«rtototoee8recpMiit,or u the ciUe may be^'ow 
a party thereto immediatety before its <itteniunatioii. If the pahieulaii 
been doly furnished by such person or his duly authorised agent, then the 
provisions of this Section shall be deemed to have beim eotiq)lied with ^ all epidi 
persons (sub*Seetion (S). It is thus clear that thm may be several patties to an 
agreement | it would be enough if one of the parties to the agreement foaklM 
the particulars which would be deemed to have b^ filed by all other parties t^' 
the agreements. But this iub>section does not clarify whetoer the 
must necessarily be furnished where the Act applies only to one of the paitiea to 
the agreement but does not apply to the other, For example, suppose Aat 
Section 3 is interpreted in a mannmr which woidd show thm wwnpt ion ll. 
available not only to undertalcings owned by Oovemment companies but also to 
the Oovemment companies themseivet and one of the parties to an 
falling within Section 33 happens to be a Ooverrunent company, whereas 
party to the agraement happens to be a private party, fo a She this 

the qnestion remains as to whether or not the private party is requM to furnish 
the particulars to the Director General under Seetion 35 and when nyh a party 
fumishes the particulars, whether the Oovemment company would also be 
deemed to have furnish^ the particulars to the Director General. On a 
interpretation of subjection (S), it would appear that the particulars furnished by 
the private party would also be deemed to have been fnmiAed by the Government 


company. 


Where any agreement subject to registration under Section 35 relates to the 
production, storage, supply distribution or control of goods or the performanee 
of any service in India and any party to the agreement carries an tushuu to 
the agreement sball be deemed to be an agreement within the meaning of Seetion 
35, even, if any other party to the agreement does not carry on basiness In India 
(Explanation 1). 

If an agreement is made by a trade association, the agreement, for the pnr^ 
pose of Seetion 35, shall be deemed to be made by all persons who are memwii 
of the association u if each such person were a party to the agreement (ExplanSf 
tion II). 

Hie trade association may make specific recommendations, expreu or inmli- 
ed toils associates (members) as to the action to be taken or not to be takmiTln 
such sitnations. Section 35 shall apply in relation to the agreement for the 
tution of the association even if there exists any provision to the contrary, ft 
will be assumed that the agreement contained such a term as if each membn has 
agreed to comply .with those recommendations Sind also any subsequent leoom* 
mendationa affecting earlier recommendations (Explanation III). Thus, this 
Explanation clarifies that where any recommendation, specific or im^ied made by a 
trade association has the effect of being a restrictive trade practice falling witl^ 
the purview of Section 33, no plea that such a recommendation is not binding ms 
the members of that assodatitm will be accepted. In such a law will 
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of^Mbdatioa will be Mii^ m tti mvbenft <KiDiji^ itot 1^ 
wtthiniididifBeoltyiniofiurastliereiee fpeoffle leeoiUieBdaaob. Fw 
« fBoeiiHiieiiditioa telliag itf membm oot to Mpply foodi eio^ on tetdie pto^ 
eidlM for «a Indemnity firom the dtoler ie n ipei^ noomiiiaidattoii. eyea 
Ihdi^ the termi of the indemnity ere left to the Individnil member to lel^ <Se 
Amw» Houia Aisodatlm Ltd *a Agreament LR {1965) 5 R.P. 366). However, one 
n»y have to gthpple with conndernble difi&onlty in eetebKihing an *lmidied* recom¬ 
mendation. It can be ertabliihed only, byitndying tbecondoct (tfthemembeii 
and relating it to the alleged “implied" recommendation. Thie may involve long 
legal battieB. However. Explanation lllgivei rise to an obligation to reglaier the 
eenetitntion of the aeaooiation together with the recommendation. Even n member 
who ooniidere himself not bound by the recommendation and who in fact hunot 
dven effect to it has the obligatioa to raster it. This Explanation creates a legal 
iedon that the eonstitotion of a trade association contains a clause obliging all 
members to comply srith these association's recommendations {FederatlmrflVtMle- 
safe md Multiple Banker* Agreemad. (I960) 1 All ER 227). The constitution of 
the assoeiation must be read as if an agreement to comply srith such recommenda¬ 
tions formed one of the terms of the agreement for the constitution, notsrithstanding 
any provision to the contrary (Jle Wholesale Oanfeettaners* Alltanee Agreement 
(/MO) I All ER 227). The net effect is that all agreements made by trade asso- 
eaitionB and recommendations made by them to members are agreements to be 
regMered under Section 3S if they amount to trade practices as enumerated in 
Semon 33. 


It should be emphasized that as per Section 48, the failure to comply srith 
the obligatioa to register an agreement which is registrable is punishable with 
Imprisonment for a term extending to 3 years or with fine extending to Rs. SyOOC/- 
or srith both, and in case of continuance of the offence with a fnrtm fine extend¬ 
ing to Rs. SOO/- for every day the failure continues. 


Vpkeopof the Rvgletcr: Se^ion 36 provides that the Direotor General 
of Investigation and Registration shall keep a Register in the prescribed form and 
enter fhersin the prescribed particulars as regards agreements subject to registra- 
tfontsnb section (1)]. 


The Director GeiMral shall provide for the m glnteiia nc e of a Special* 
Section of the register; therein shall be entered or filed such particulars as the 
Cbramission may direct Such particulars are(a) piMiculars containing informa¬ 
tion, the pnblintion of which would, in the opinion of the Commission, be con¬ 
trary to the public interest; (b) particnlars containing information as to ai^ matter 
whidi, in the opinion on of the Cornmission, would substantially damao < ^ the 
legitimate bnsiness interests of any person (mb section (2)). 


Seetion 36 thus envisages the upkeep of (1) a General Register of all 
ngraemeiitB:nnd<2)a Spedal Section of the Regbter. By hnplieation it follows 
^ whUe the fen^>ibgisier wW be open to pnUie inspection, the Sptoial Section 
sot bi 0 * 
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_j^ tpptytolhe Di iw ter Chitiil<ilVlbrfltotoclwioii<_ 

ofMiypaftAMi^ biOe SpedtlSactkm, ot(2)for(te«xcIiuioii.ofn 
y rwiwmiit or aiqr put tbawi from tho rMoinmeat of regiitntton on the gtomd 
tint it hu ao nbitaiiHil oeonemte ■infflcuioe. Sneb an appli^ttion is toba 
Tffarrf to the CoffliaiiiioB by the Dureetor Oeneml eodwin ba diipoiedof^ 
Urn tflOMding to tbegeoeiator ipeeiel iaitraoticmi Itnied by tbe Commfaaiott. 
Thw, under Section 35. tbe aotul entbority reitiwitb tbeCommiuion end itaho 
oontrmpletei Ae making of rcgoletion by the CommiMion under Section 66. The 
provieion relating to the eidndon of Uk agreement, which ieofnosnbctaatial 
rigni&cance for tbe requirement of r^tration. is very natural. A 
restrictive trade practice is not an evil iu itself, out la so only in so far as it la 
injwioosto tbe public. Thus, an agreement which is restrictive in form but has 
no economic significance from the standpoint of public interest, is as good as non* 
e^iiteiu for the purpose of the MRTP 


Defiaitlmi of Unfair Trade Pmetlee: Section 36A (newly added by the 
1984 Amendment Act) provides that in Part B of Chapter V, unless the content 
otherwise requires, “unfair trade practice means a trade practice which, for tbe 
mirpose of promoting the sale, use or supply of any goods or for the provision of 
imy slices, adopts one or more of the following practices and thereby causes 
lou or Mury to the consumers of such goods or services, whether by eliminating 
or restricting competition or otherwise. Such practice u aforesaid are stated here¬ 
under : 


1. The practice of making any sUtement, whether orally or in writing or 
by visible representation which,— 

0) falsely represents that the goods are of a particular standard, quality, 
grade, composition, style or model; 

(ii) falsely represents that the services are of a particular standard, quality 
orgi^ei 

(iii) falsely represents any re-bnQt, second-hand, renovated, reconditioned 
or old goods as new goods ; 

(iv) represents that the goods or services have sponsorsbip, approval, peiv 
formance, characteristica, accessories, uses or beneflu which such goods 
or services do not have; 

(v) represents that the seller or the supplier has a sponsorship or approval 
or aflUiation which such selltf does not have; 

(vi) makes afalse or miduHim representation concerning the need for, or 
the nseftilneu of, any goods or services | 

(vii) gives to . the public any warranty or guarantee of the performance, 
efficacy di length of Ufb of a product or Of auy goods that is not based 
on an adequate or proper test thereof. However, if a defence is raised 
to the effect that such warranty or guarantee is based on adequate or 
proper test, the burden of of such defence shall lie on tbe person 
railing such defence; 




(«iiQ oalmtettepUbitetnpmeBtirtloateBmm 

A mrnmqr or guarintee ot & prodoet or of war toodi«Benfmb « 
(b) a ptoniM to Kplioe. fluOittaia or ropaw anut^ orany]^ 

tbeitof or to npeat or oontinae a lervice uotil It bai reodved a apootfiod 
result, if such purported warnmty or gnaiantee or prondae ia m a teri al" 
lymialeadlng or if there is no reasonable prospect, that soGb warrantj, 
guarantee or promise will be carried out; 


(ii) maleiially mbieads the public concerning the price at which a product 
or like i^ucta or goods or services havebeni or are ordbarily sold 
or provided. For this purpose, a representation u to price shall be 
deemed to refer to the price at which the product or goods or services 
has or have been sold l^the sellers or provided by suppliers generally 
in the relevant market, unless it is clearly specified to be the price at 
which the product has been sold or services have been provided by the 
person by whom or on whose behalf the reprensentation is made; 


(v) gives false or misleading facts disparaging the goods, services or trade 
of another person. 

The statement referred to in (I) above may be one: (a) which is expressed 
on an article oflTeted or displayed for sale, or expressed oo its wrapper or con¬ 
tainer ; or (b) whjch is expressed on anything attached to. inserted in, or accompany¬ 
ing, an article ofiered or displayed for sale, expressed on anything on which the 
article is mounted for display or sale; or (c) which is oontiuned in or on anything 
that is sold, sent, deliverra, transmitted or in any other manner whatsoever made 
tvdlableto a memher of the public. Such a statement shall be deemed to be a 
statement made to the public by, and only hy, the person who bad caused the 
statement to be so expressed, made or contained. 

(II) The practice whieh permits the pnblieation of any advertisement 
whether in any newspaper or otherwise for the sale or supply at a bargain 
prlett of goods or services that are not intended to be ofiered for sale or supply 
at the bargain price, or for a period that is, and in quantities that are. reason- 
aUe having regard to the nature of the market in which the business is carriecT 
on. the nature and size of business, and the nature of the advertisement. The 
bargain price, italicised above, means—(a) a price that is stated in the advertise¬ 
ment to be bargain price, or (b) a price that a person who reads, hears or sees 
the advertisement would reasonably understand to be a bargain price having 
regard to the prioei at which the product advertised or like products are ordinarily 
add. 


(m) The pnetioe which permits -(a) the ofrering of gifts, prims or other 
iteutt with the intention of not providing them as ofiered or cieating the im¬ 
pression that something is being given or offered free of charge when itisfolly 
dr pwty covered Iqr the amount charged in ^e transaction at a whole; (b) the 
conduct of any eontoshi lottery, nme of chance or skill, for the purpose of diieetly 
w iudirtctly promoting the sde, use or tuppfy of any product or any business 
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te«i^^«n«fs i^mnl7to benitd. bjr ooiiwiiMn wJmtheiHletiDrisrtfw'^ 
piietiM knowi or bu rauon to bdkfe thit the goodi do nothompiy frith' 
riududepmertbed hy competent oothorlty lelctiSgto petfonunoe. cdmpariiieB. 
eoBlentii derigpi coiutnictioni« flidahiifgi or p*»**gim u tie neoeeiary to prevmtt- 
oriedncetheiiakofinjaiy tothepenonuingthe g oed i. 


(V) The praetioe which permitathe hoarding ordeatruetionofguodaor 
the lefliaal to aell the gooda or making of thegoodi available for aale or providing 
of aiw aervioe. if aiich hoarding or deatmction or lefbaal caiua or te^ 
to rabe or ia intended to raiae the coat of thoae or other aimilar gooda or 
aervioea. 


Thna«ifanyoneofthe afomaid kinda of trade practice ia adopted, tt will 
be an unfair trade praetioe. 

laqoirjr into oafair tnde pracdee by tbe MRTP Gommleelam) 

Section 3btt empowcfs the Commisaion to enquiry mto any unfair trade practice in 
the following circumatancea: 

(a) when itieceivea a complaint of facta conatitating aiich practice from, 
anytra^or ooniumen* aaaodaiion having amemberahipofnotlaaa 
than 25 peraona or from 25 or more conanmera ; or 


(b) when the Ceutral Qovernment or State Oovernment makea a lefeienoe 
to the Commission; or 

(c) When the Commiaaion reoeivea an implication from the Director 
Oeneral; or 

(d) when theCommiision upon itt own knowledge cr information. 

InveitlgiBtbm by Oiractor GeBonl before an isano ofproeeee la 
oerinia caeee: Under Swtion 3oC, in respect of any unfair trade practice uf which 
complamt ia made to the Commisaion meniionaa in Section 36B (a> abovcb the 
^mmiasioa ahall, before iasuiug any preoesa lequir^ the attenoence of the 
person complained against, cause ptelinunary inveatiimtion to be made by the 
Oueetor Oenval, iusueb manner at it may direct, for the purpose of satistying 
itself that tte complaint requites to be inquired into. 

Powensef tbe Gossuaiaaloalaqnlrlag into aa aaflslr trade peactiee : 

Section 360 empowers tbe MRfP Conunission to inquire into any nntair unde 
pracdee which may come before it for inquiry. After auch inquiry if the Commia- 
aion oomea to form the opinion that the practice ia pnyudieinl to tbe public in.efeat 
or to the interest of any consumer or consumers gennally, it may be order lasne 
certain directions. Thcae directions are: (n) that.. the pmctice shall be diaconiniued 
or shall not be repotted i(b) that any agreeinant telatrag to such unfair trade 
iwactice shidl be void or aball atand modmed in respect theieofin such manner «a 
may be mecfBed in the order [lub^ection (1^. 

Instead of making toy Older aa aforesaid, the Gommisiion may permit imy. 
pirtytocMiyott cqytrade pnciiceb ifthey party aoapplin end tikMauchiie|M ‘ 




irithiiitketiiM tpeelfled hf tbe Comoiluioa u mty beaecniaiirtomiBfBfliit 
^ trade ftimMieeii BO longer prcdodicinl to the poblio inteiMt or to the ioterett 
of any container (i) genoally. In any tneh ease, if the Commiuion ie ladified 
tha% neeeeiaty itepi have been taken by the patty within the ipedfled tiffle.it 
miy decide not to nuke any ndwander tide Section inieipect of that trade 
practice [tab^tion (2)]. 

An Older ehell not be fflide nnder tub-aeetion (I) in respect .of eny 
trade practice which ie expreitly anthorieed by any law for the time being u foroe 
[sob*eection (3)]. 

Power relatiiig to reetrlcdve trade praetieee escrdeable in relatioa 
to Uafidr trade praoticea: Section 36B providei that without prejudice td the 
provisions of Section 12A (relating to CoiD'nissioa*i power of granting temporaiy 
injanctions). Section 12B (pertainina to Comnissioni’e power of awarding com* 
pensation) and Section 36D. the Commisnon, Director Oraeral or any other person 
authorised in this behalf by the COmmimon or Director General may exercise 
or peifonn, in relation to any unfair trade practice, the same power or duty which 
It or he is empowered or required by or under this Act to exercise or perform in 
relation to reitrictive trade practice. 

CONTROL OF CERTAIN RESTRICTIVE TRADE PRACTICES 

Chapter VI ofthe Act containing Sections 37 to 41 deals with the control 
of lestiictive trade practices. These provisions are discnssed hereunder. 

laveetlgatiaa into swetiictlwe trad* proedco by the MRTP Goaunie* 
oloai I Section 37 (as modiSed by the Amendment Act of 1984) seeks to clarify 
that it would apply if the practice is a monopolistie practice, whether or not ^ 
undertaking indulging in such practice is a monopolistie undertaking. 

The Commiuion is empowered to inquire into any trade practice, whether 
or w* the agreement (if any) relating thueto has been registered nnder Section 35, 
which may come before it for inquiry. In this context, it may be noted that the 
inquiry under Section 37 is in the nUure of disciplinary proceeding a gwinv t a 
businns undertaking alleged tobeindulgbg-in anti>social practice and the conse- 
queaee of the inquiry is an irtianction restraining the contbutlon of the anti¬ 
social practice | further that the Commission, in an inquhry under Section 37, is not 
at all concerned with the qumtion of registrability of an agreement. Albeit, 
the Commiasions' toquiry goes bey.md an agreement inasmuch as the Commission 
b required to find whether the practice exists and not whether the agreement 
exists. 


Sub section (1) Anther states that if after the aforesaid inquiry the Commis- 
sioB ii.of tile opinion that the practice is prejudieial to the public interest, it may 
by order make eertoin directions. These directions are r 

(a) That the praetteie sAoV be dUeonttimd er ehdtt not repeated. This 
itotidsed phrase has to be understood cortionetiv^ because a mere 
dtscoBtinnanee without eqjoininf npou the persons indirigiiig ia the 
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tjvtnrt wpiUd be futlki. Tbil pljiHue lis^ tbit tlw 
■hiril liot Mi|y be dliicbiit{aA6d fortbi^ blit alie spast net be coatioeed 
iA futiiie. Thiie, the Oonutilulttt la empoweicd by ddi claue to pua 
*^ceaae aod desist** order; . r- '* , 


(b) That the agreement rdating thoeto shall be void in respect of eudi 
-restive trade practice or shali stand modified in respect iheraof in 
inch as may be specified in the order. It may be noted that 

almost all dediions ondM this clause, barring a few exoeptioni, era 
"consent" orders and the parties have been consenting to the pandng 
of the order "without prejudice to the contention that the praotke 
of does not conititnte restrictive trade practice'*. 


In most cases where consent orders have been passed, the parties have 
agreed to modify their agreement on their own or at the direction of 
the Commisiion to take away those clauses or wordings in the agn^ 
ment which have been alleged to be objectionable on the ground that 
they are restrictive in character. 

Under Section 37(2), the Commission may, instead of making any order 
under this Section, permit the party to any restrictive trade practice, if he so 
applies to take such steps within the time spedfled in this behalf ^ the Commls* 
lion as may be necessary to ensure that the trade practice is no longer prejudicial 
to the public interest and in any such caie,iftheCoinmittionissatiifi^thatthe 
necessary steps have been taken within the time specified, it may decide not to ««■►« 
any order under Section 37 in respect of that trade practice. It may thus be 
noted that the Commission, can entertain an bpplication under Sectimi 37(2) without 
first holding an inquiry under Section 37(1). In an application under Section 37(2), 
then is an oMumpikn that a restrictive trade practice in existence is pr^uUdai to 
inreraii; on this anumption alone that an application can be niade under 
Section 37 (2) and instead of making an order under Section 37 (1), the Commiaaion 
can approve a scheme which would eliminate the restrictive trade practices on to 
make the trade practice no longer prejudicial to the public interest. The entire gamut 
of inquiry need not be gone through for coming to the conclusion that as to the 
existence of a trade pnii^ceprejudidal to the public interest before the mbwiy 
could be approved 1^ the Commisiion. 

It is thus evident that Section 37(2) clearly envisages two steps: 1. permit 
sion by the Commission to the party to take certain neceuary steps to ensnie that the 
trade practice was no longer prejudicial to the public interest. These steps are to be 
taken within the time prescribed by the Commission in this regard; 2. Conuniiaioa 
to be satisfied about the aforesaid necessary steps having been taken by the pnr^ 
within the stipulated time. On such satisfaction, the Commission has to 
not to make any orL. r under Section 37. 


Section 37 (3) contemplates exclusion of certain practices from inquiry 
under sub-section (1]^ These are as follows; 

(M Any agreement between buyers relating to goods which are bought by 
the bo^ for ceNitsqylfM and nef/ern/fAMferuMj^wbeAci^te 


or dUbcest fecn; 

foodi, Tliit it tb tiQE, thit' otoiiw emiptt «ay ceHMttttttrMilMM 
b^eoi boyen fratf^ ainidt of Section iltriwntlieiiiildw^ 
ooDective agreoaent it **goodi forllaalcoiifiiiiQtiaitadnotfaitor- 
met^e foodt**. The boyen who enter into coUeetive ognenentt ere 
the flud eonnunen of toch goodt j 


(b) A tiade practice which it expntify anthoriied by any law for the time 
bebig in force. 

Under Section 37(4), nothwithatanding anything contained in thii Act^ if 
die Commiiiion, daring the couim of an inquiry nnder lob-aection (1), findi that 
the owner of any undefMdng it indulging in monopolittic trade practiceit it may, 
after patting tn^ orden nnder tub*tection (1) or tuivtection (2) with retpect to the 
rcatri^ve trade practicea at it may contider necetaary, tnbmit the cate along with 
the flndingt thereon to the Central Government for tueh action at that Government 
may take under Section 31. It may be noted that the power of the Commktion to 
make inquiry into monopolittic trade practice it derived not only from Sectiont 10 
and 31 but also from Section 37 (4). The power of inquiry under Section 37 it 
■imilar to the power of SIM motto inquiry under Section 10. Therefore, Section 
37 (4) and Section 10 (b) have to be read together. Section 10 (b) doet not, how¬ 
ever, confer power on the Committion to make a report to the Central Government, 
lida power it actually contained in Section 31 (2). 

PvMvmptilon an to the paUlc latonnt: Section 38 (at amended by the 
1984 Amendment Act) dealt with thit topic. The concept of public interett runt 
throughout the Act. It may be noticed thm the preamble to the Act it tlw ee tc hm en t 
from whiA tpringt forth the pretumptiont at to public interett made in Chapter 
ni pertaining to concentration of economic power (vide Section 28). Chapter 
UIA (newly added) dealing with rettricUont on the acquitition and tranafer of tharei 
of or by certam bodiet corporate (vide Section 30E), Chapter lY relating to mono- 
pcdWe trade practicea (vide Section 32) and Chapter VI dealing with reatrictive 
trade iwactiGe (lide Section 38). It it true that the conceptofpublic interett it not 
wide^ but nonetheleaa it preciaely definet the testa laid down in Section 38, whid are 
at specific to the eatentof giving an opportunity to the respondent charged 
wifo inking in restrictive trade practicet to show that public interest is likeljito 
be odvocatM, and not hindered. 

Section 38 pioyidet that for the purpotet of any proceeding before the 
Coamdttion under Section 37, a retttrietive trade practice ahiA be deemed to be 
prnfndidal to the public intenst, unlett the CommlMoniatatiMSedofaey one or 
rjitjifai (^das following drcnnMtanoet. In ordm words if theCemmitaion it — 
about aity one of such circumtoace, a restrictive trade practice will not be deemed 
to be pstgodidal to the public interett. The aforesaid ciroumttancet alto popitoly 
known aa Gateways, are at under | 

(a) pnntoetiim agaiast ioqainy 3 That the restriction is naaonat/fy 
iMoenmy having regard to the character (rf* the goods which it ap^iet, 
to protect the public against inqi^ (whether to persons or it premises) 
jjh eonneetion with the consumption, instaliation or use goods, 



' .■Vij';:''’:- '’■ ■ ■;<■'« ;■■=.■,■' a ■ 

espradm nfeoW ^h0dfl.:]w' 

nttfk^ iynpoM: tlttracwe, h ' 

wKuidlM it limrr imr letKmftUy aecttniy faw*tr ?« &i0miU m tilwt- 
ttoiiid he looked Rt white applying ihc tcit of watoM bl e acceniljil iewrimr a^flNK .. 
oflhexeitiktioDbutUiee^ftvhidithetetttktioB night hwe jathwHeg yiwie . 
eifeiy or prevealiog public iqjiny [In rt. Tyn 3>edt Jtcyitfer ^greteiettr (I96J) iJtS 
ItF404l For tbepurpoMof thowlng thettheeStetofChejeetrktionirQuIdbeto ; 
enenn poUic wf(rty or to protect pohHe from iqjiuyf it ie hot ueeeiMry for the ’ 
Court to he utiiBed that uitheuhieiiceoftlieieitrKtionoontempIaiedl,tlieriikof . 
injury to puhlie would be tomething real. It ibonldnotbejuitified ontbenaw: :^ 
argument that in the abtenoe of the tcatrictioui there would be aone chance of - 
inlluy being canted to the public [In re Oumlsts* FederaUen Affeemeia(lfe. i^ 
iI958) LR i RF 75. AUo tee RRTA e. UOu Salet Pft. Ltd. {1977) 47 Qnv. Cdt. 
472 (MRrPC)) 1976 Tex LR i094\. If it could be thown that pubUe ttfe^ woidd 
be dranhdy eunred there would be a pieiomption in favour of the reqiondent thtt 
the reatriction would bring about protection agniott iqjuiy [In re. Tyre Trade Rtgit- 
ter Agreement (1963) LR 3 RF 404J. The need for protecting the piribUo in ^ 
matter of conanmption of gooda and initallation and nae of gooda it niqnired to be 
eon^redwitbaneyeto theohaiacterofthe gooda. Thna, where the anpi^irf 
inanlinia reatrieted to liated wboleaalera who are competent to handle Inanlht 
in a proper manner, inch reatriction can be aaid to be in the intereat of Urn 
panbbe aa far aa the oonaumption of inaulin waa concerned [feaidbi Jlrporr]. likeute. 
a rectriction Iqp way of teniaal to give dlaeounta to whoteaalera qualified to handle 
oablea to be inatalled for heating applicancea. electric motor, etc., conld be taeated 
aa a reaaonable reatriction for protecting, public injury which ia lilwiy to emanate 
flrom inatalladon of cablea [Insulated Wires and Cable iZrperli]. 


A aurvey of the decided caaea bi respwt of protection of public intereat 
againat injury would reveal that the envliaged tnjury ia physical injury rather than 
financial injury. In RRTA v. Spaieer ft Co. Ltd.^ 1978 Tax LR 8277 (MRTFC) 
the reapoodent pleaded that even financial injury is an iujuiy contemidated under the 
above*mentioned clauie (a). But the Commission, teje^ng this plea held that 
there was no justification in the plea of the respondent that the removal of territorial 
restriction would deny to the public as purchasers, consumers or users of any goods, 
other spedfie and substantial benefits or advantages accruing from after sale service; 

(b) Spedfie and enbetantial ben^ta or advaatagea Se dm pdbUc} 
That the removal of the restriction would deny to the pafiAe aa 
purchasers, oonanmers or users of any goods, other rpae^ and m6- 
etantlal braefits or advantages enjoyed or iikdy to be e^y^ by them 
as such, whether by virtue cf the restriction itself or of any arrange* 
meats or operations resutting tbersfenn. 


It may be noted that the word *pobiJe' italicised above, w«mm imtihn 
public as a whole bde only that section of the public which iacompriied of pimte* 
sers, consumers or users of goodsforthepnrpoaeof proving that removal of ns- 
tric^ would deny to the public the spedfio advantagn or benefits. Bnt,forfal> 
filling the other condition that was no detriment to the publio,thc word *peb8if 
may be tbc widest interpretation [Inre.Ka(kBoltandNat Amdt^t 
d^ReemmiJKd.!) (I960) LJt. S it? J0) | aw see Vtba Saks Prt. Udi [JlOTT^dO 



Cui9. Cai. 47t (URTjPQ]. Alio, it is mseceiMiy to prove that the entire secUos of 
the pnbUe o o m priring of porchasen, etc., mnat be affected bgrthe reaaovriof 
the restriction Tit would be snffleient if it is shown that some snfB^tly important 
section of the public compriijng of pnrchaieri. etc., would be affected (M re. Net 
Book AgreemeHt {No. /) {1961) L.R. 3 RP 846). 

It appears that the term 'speeitic' si^ifies that the benefit most be sometbinf 
which is not only definable but is of spe^ character [Ai re. Permanent Magnet 
jUiaelatlen*e Agreemmt (No. 1) 0961) JLJt. 3 RP 119)]. The Court whidi is cimsi* 
dering tte question of subiuntiu benefits to the public must not deny the plea of 
■wfifiiriaiity of the benefit only on the ground that the benefits are not quantifiable 
in preteatL The Court should consider the question ofbencfittq, the public and 
tto degree of substantiality not merely in relation to present quantity but also in 
rdatioo to time and its probable effect on future quantity {In re. Finance Housee 
AstodatUm Ud'a Agreement (1963) LR 5 RP 366). In spite of the employment of 
the word *snbstantial', the respondent need not Quantify or indicate the proportion 
of the benefits. The Court hu to proceed, while deciding the question of subs¬ 
tantiality, on either of the hypotheses, viz., (a) whether the public would continue 
to get the benefits in the case of the practice being allowed to continue; (b) whether 
the public would lose the benefits in case the practice in discontinued (In re. Fmance 
Alltel Aatodatlaa Ltd*s Agreement, eupra). If the discontmuance of the practice 
would deny the public only a mere inconvenience, the restriction cannot be justified 
imder dause (b) (In re. Federatbm of British Capet Mamtfaeturer's Agreement (1959) 
LRlRP472)i 


(e) Graatenralliag Rcatrictiini: That the restriction is reasonably 
necessary to counter-act measures taken by any one person not party 
to the agreement with a view to preventing or restricting competition in 
or in relation to the trade or bosiness in which the persons party there¬ 
to are engaged. 


It may be noticed that the emphasis is on the phrase "any one person” imd 
the most crucial word is "one" in this phrase. Section 38 (2) explains the reference 
to*^aiqrone person” and this reference includes two or more persons being inter- 
oonneeted undertakings or individuals carrying on bosiness in p^ner ahjp widi f a « h 
otimr. This patently suggests that measures have to be taken 1^ one person, and 
oifiy in special drcninstan^ inter-connected undertakiags or partners in a buaness 
or to be treated as one person. Whether, in actual fact or by fiction of law, it is 
only one person that is to be taken in account (RRTA v. Uaha Sates Pvt. Ltd. (1977) 
47 Conip. Cos. 478 (MRTPC). Thus, Section 38(1) (c) is concerned c^y with tlto 
defimsive measures against a single monopolist. 


Clanse (c) ^eab with a case whme defmiaive measure is reasonably necessary 
against restrictive nieasates taken by any one person; it would not, theiefore, apply 
where action is taken by a group iff pusons In association. For instance, a 
restrictive action by manufactnien to meet restrictive action tfy distributors wonld 
aotbe justiim uader this daue; 



(d) ar pMdbsiirtlliii- 

(he mtrictkm ie teeionebljr aeOMiwy to enable dwpenooeiwilyio:; 
the egreeinent to negotlcte fair tenni for the nqvly oCgoodi to. or tin 
•bquiiitkni of goods from, any'toe person not puty thereto <a^'. 
controls a preponderant put of flie trade or hosiness of ae^nfaim or, 
supplying such goods, or for the supply of goods to any person nol 
pufy to the agreement and not canying on sudi a trade or hnshwes 
who, either alone or in combination with any othu sudi persons, 
controls a preptmdcrant part of the muket for such goods. 


This clauso is in two parts. The first part deals with cases where the parties 
wish to maifitain a restriction on the ground that they face a person who is Ual* 
self a tradw controlling a preponderant part of the trade or business. The itali* 
dted word is of much importance and the Court hu given sune assistance in 
interpreting the same. In re. Water‘-litbe BoUer-maken* Aesodatian Agrement 
(1919) LR I RP 285, it Observed thus t **We do not propose to attempt any 
definition of the word ‘preponderant*; it seems to ns that it must be a question 
of fact in ail the circumstances of each particular case as to whether or not a 
particulu purchaser can be so described**. In re, NatUnud SidpkuHe Aetd Aaeoebh 
r/oM* Agreement (i963) LR 4 RP 169, it was held that while the relative sizeof the 
part WM important, it was not neceasa^ that the respondents had to show tIuU it 
exceeded S0%. It was a question of fact to be decided in the light of all relevant 
eireomatancesinchiding the actual or potential power of the seller. Despite the 
present tense of the verb ‘control*, the Court should look to the future as well as 
the present, since a restriction may not be reatmuMy neeetsary if an existing pta* 
ponderance is likely to be short-lived. 


The aecond part of clause (d) grapples with a situation in which the acquiiu 
ofthegoods. without being a tradw of those goods, controls a preponderant part 
of the muket for such goods. Even in such cases, a party can justify a restricnon 
as being reasonably necessary in ordw to enable it to deal with a monopoly biqrar 
or supplier trying to obtain unfair terms by virtue of bis predominant or mono¬ 
polistic position. In Water nbeBotler-makere* [Supra) cun the Ctmi rejected the 
contention undw this clause as not being reasonably necessary. In Rattomd Situate 
^dd*f (Afprc) case, the Court held that the expression **fair terms*' should be 
regarded as commercial terms on which an efBcient mannfactnrw can sell his goods 
at reasonable profit. In re Auodated Trantformer Mantfadmen* Agreement {.1961) 
LRi RP295atp.542,i\'nuke\d that whethw or not there was a disposttion 
on the part of the pra^nderant buyer to force unieuonable terms had an importimt 
bearing in invoking clause (d); 



(e) Advttiae effect ossUDem^oymesitnitvatiini; That, having 

to the conditions actually obtaining or reasonably foreseen at ^ 
of the application, the removal of the restrictiob would be in* 
,^have a serious and persistently adverse eflTcct on the general levdw 
' unempkwment in an area, or in cases taken together, in vrideh a 
sulMtantial proportion of the trade, or indoaliy toi which thd 



for Mttivg 11 ^ 1]ie defcoee iindw thb it It BOt iNoetMiy 

geoenl levd cf unemployiiiMrt wiU inoteate tf te^ikdm h KSDOVtd fenit it it 
dto ntoMMuy to ibow that but for the reitrletloi^ the level of enplogmeot oao* 
net be maiataiBed. That it to tty« <Mher faetort are not likely to rapervene to 
tdkecareofthe sBenqtkqfment ntoatioii when the leatricUoB it removed. The 
as|»eaiion. **In area or in treu taken together*' leiemblet the other expieadon»' 
lit. "India or any nibitantial part therettf". medintbehlRTP Act. So far at 
eiBiite(e)itooBoemed, itisenon^toabow that the level of empk^ment where 
the tiade or indoatry it located, wonM go downinajMrffcufor fewity oraiea. 
(Note the oae of the etpreaaion "partienlar locality** in Section 13(3)]. 


The word "likely” appearing is elante (e) may be held to mean: (a) that 
the event ipedfied ia more probable than the eontraiy; or (b) that the lemoi^ of 
the teatriction may be the canae of prodndng the apeeified effect; 


(f) Saibstaatial rednctloa in Eaport enmlngs } That, havug regard 
to the conditiona aetnally abtmning or reaionably foreaeen at the time 
of the application, the removal of the reatriction would be like^ to 
canae a reduction in the volume or earnings of the export bnaineaB 
which ia substantial either in relation to the whole mcpoit buaineaa of 
India or in relation to the whole (indnding export bnaineta) of the aaid 
trade or induatiy. 

If the reapondent deairea to let up the defence under thia clanae, he hat to 
duyw that there would be a aubetantUd reduction in export eaminga. It it true 
that the word ‘‘aubatantial** hat not been used at an adjective qualifying the noun 
"lednedon’*. But even then, if the dance ia read at a whole, it would indicate 
ttot the word "aubatantial" lefeia to "reduction** and not to export bnaineat of 
India or of the bnaineaB of the reapradent. ^ The reduction, referred to, may be in 
relation to the volume of exporta or in relation to eanrings from export. In at 
moeli at the clauae apeak of eaminga and not net eaminga, the preaumption it 
tihat eaminga could be at their grom value, i,e., without taking into account the 
nat^ in foreign exchange by way of "imported materiala” which go into the 
ei|i^^tiig« by way of exp^a [In re. Federatlm of British Qirpet Mautfaetnrei^ 
Bmdattan [Sh^ra)] | 

(g) AncUlnay raetelctlon : That the reatriction ia reatonably required for. 
purpoaea in ooimcction with the maintenance of any odier reatriction 
accepted by the paitiei^ whether under the tame agreement or under any 
other agreement between them, being a reatriction which ia found 1^ 
the Commiaaion not to be contrary to the public intereat upon grounda 
other than thore apedfied in thia paragraph, or haa been ao found in 
pieviona proceedlnga before the Commiaaion. 

Tbua nnder thia clauae, the Commiaaion haa got to be aatiafled that the 
fBU derion is ruaeonably neceaaary for maintaining any other reatriction apoapfed by 
tihe pactiea, which haa already bem found by the Commiaaion not to be contrary to 
pnUie intereat on the grounda other than thoae apeciSed in thia clauae or bad been 
«p, fonnd in pieviona pfo ceediiiga before the Commiaaion; 

j^j^fLentthttdnm aeC alBaetiaf Gonapetlcioai mntatUify ; That -the 
laitiioliondocenotdinetlyoriDdiieetiyiMtriotordiaeouiafe eempeih 





' 1U« fa A fHMitl dautt tliM cu juttiiy «a ^jnenieat if tt pan be ilMim 
tt dkMi sot dfaMoxage oompetidoo, not fa Ukely' to do toidlpiait. Itwbiijl < 
psmdt to ptead that reitfictfaiM oontaiaed in an agraenent an not odotniir ^ ■■ \ 
dm pobUe interwt, as thsgr do not icstrict or dfaoopiage competition to snap 
nateml degree, lliiicfaoiefaprimarily designed to elfeid protection to bimniHi 
egreementi. Unlike other gateways meattonra above whidi are concerned widi ^ - 
pMtive effect on restrictions coder inquiry* the gateway ondcr this done ;ia 
concerned with the marginal, minimal or negligible e&ct of restriction itadf; 

(i) Reetricdoo anthoriacd by dwCentralGovcaament | ThatiBci 
restridion has been expressly antborised and approved the Central 
Oovemment; 

(j) Bcstxlctlan necessitated by Defence eoneldesntien : Thatsadi 
restriction is necessary to meet the leqoitements of the defence of buifa 
or any part thereof: or for the security of the State; or 

(k) Reatrictkin inrcapect of ccaentlal gooda and acavices! That the 
restridion it necessary to ensoie the maintenance of enpply of gooda 
and aervices essential to the commooifa. 

The daneee (i), (j) eed (k) have been newly incorporated by the MRTP 
(Amendment) Ad 1984, with a view to .exputding the aeope of exceptione whidi 
a party can plead in order that a panienlar leetridive trade pia^e may be 
ps^tced in public interest. 

In addition to being satisfied with any one or more of the above mentioned 
circumetnncee, the Cominuaion haa got to be further satisfied (in any such case) lint 
the natriction fa not unreaionabto having la^d to the balance bdwcenthoaa 
drcomstancee and any detriment to the public or to peraone not pnrtfae to dm 
agreement (being pmehasen, comumeiv or nsers of gooAs prodneed or aold by raeh 
paitiee, or pereone engaged or seeking to become engaged in trade or bnaiaam of 
idling aneh goods or of producing or seOiBg limiter goodi) leiuiting or hkely to 
rcsnlt from the opemtion of the restriction. 

Sttfaiedion (2) explaiiu two seta of expression employed in Sediou 38. The 
first relates to the word *'purctiasen'', "consumers" and "users". It has been 
darified that these words indude persons putebadng, consuming or nslng for the 
purpose or in the course of Unde or business or for pnUie purposes. The liseond 
rdates to the expression "any one persons". It has been clarified that this enesco 
lion indudes any |wo or more persons bdug interconnected nndertaking ori^ 
viduafa carrying oh business in paitneribip with each otber. 

SpaefadcewdfaioBafisravuUfaaccof g—^w*** farmiataius■••anla 
prleo: Under Section 39 (I), any term or condition of a tontract for the sale uf . 
goods bya petaon to a whotoidcr or retailer or any agreement betwuea a pemoQ; 



taA • whoknier or retailer retatisfl to enoh nle dnO be void in w fkr ta it 
mmorU to ottoMtik or provide for tlw etubliabment' of minimum prieeatobe 
dhari^ on the naale of gooda in India. It may be noted that thia pravialon ia 
operative without preiudieeto the pioviaiona of thia Act with raneet to refiatration 
anidtoany ofthepoweraoftheGifflmiaiiottor of the Gantral Oovemment under 
thia Act. 

Section 39 (2) providea that no aupplier of gooda (whether directly or 
through any penon or asaooiation of peraona acting on hia behalf) aball notify to 
dcalera or otherwiae publiah on or in relation to any gooda. a price Btated or calco* 
lated to be nnderatood aa the minimum price which may be charged on the rcaale of 
gooda in India. Thus, thia proviaion forbida the trade aaaodation from aiding in 
anywayancha practice. Section 39(3) extenda thia prohibition of rciale price 
maintainance even to patended gooda (including articlei made by a patended pro- 
ceaa or made under any trade mark), though the proviso thereto states that the 
vi^ty of any term or condition of a license granted by the proprietor of a patent 
or trade mark or by a licensee or assignee of patent or trade mark which regulatea 
the price of any patended article ia not affected by the Section even though such 
regidationof priceaeekato flbia minimum price at which the patended article may 
be sold by the proprietor, licensee or assignee. 


According to the Explanation to Section 39, the term “aupplier*', oocuring 
In this Section as well aa in Section 40, means a person who supplies goods to any 
person for the ultimate purpose of res^ and includes a wholesaler. The term 
“dader** includes a auppUer and a retailer. Thos, significance of this Explanation 
ia that the aupplier is any one who sells for the purpose of resale; and that dealer 
indndea both the purchi^ for resale and a supplier. 

It may be noted that Sections 39, 40 and 41 deal with RPM which ia an 
important category of restrictive trade practice. Students will have recalled 
that Section 33 (1) (f) alaomakea a mention of RPM. A distinction has esaentially 
to be made bmwixt the scope ofSei^on 33(1X0 and Section 39. The former 
malM an agreement for resale price maintenance (RPM) registrable and therefore 
dbsy not neeoasartly Ut the vdidity of the agreement as such. But the latter renders 
the agreement for RPM raid. From a critical probe into these tsro provisimiB. 
[Seetion 33 (1) (0 and Section 39], it would seem that in cate only the maximum 
price is fixed and the purchaser is given the option to charge lower price on resale, 
the agreement would not be required to be registered under Section 33 (l)(f), nor 
vrould such an agreement attract Section 39. But Section 33 (1)^ would still 
attract the reghtrability in respect of an agreement which merely stipulates the 
wThwHHi price without dearly stating that prices lower than the maximum price 
can be diaiged. The Legblature, by using the words italicised above, has ruled 
out the possibility of tower prices beiog charged merely by way of implication. 
Frima fade it may rather sound anomalous that whereas Section 39 spedfloslly 
dedarea an agreement for RPM as void, such an asreement would still be registeta- 
ble under Section 33(1X0* However, this anomally the legislature has resolved by 
aod^inl the word “■greement'' [ride Section 2 (a)] as to include—(a) agreements 
vrUdi are enforceable at law (viz, contracts), and (b) agreements which are aur 
«nfisfceabtoatlaw(l.e. void). Ilterafora, it would seem that evun a RPM oomiag 
•lliim the purview of Seettou 39 would be oovcfedbjrSeelioo 33 (1)^ BesMes, the 



nfiirhi rlrrn *-***^~^ P^ti^ wa ««i|.^ t»n!gtii>; 

tntioaaiidto aiiy oftheMwmeftlMCoinmiMtoiiorof tlia Catfnl OovemnijM: ; 
wider this Act** oonteined in Section 39, it intended to bring the piwriiioni ' 
Section 39 whhin the Mope not onhr of Seetkai 33 (IXOI^ut <tl*o ^ ,tiie other .pwivi^ 
floni of the S^t relating to rwtrktive trade practice. 

In Section 39 (1), the worde “purports to eetaUish’* have been need, IImi 
significandBofthese words ie that a simple transaction providing for a ndninnui 
reiato price cannot really be said to offend the provisions of Section 39 beeanso 
there is no attempt to earoM/sA minimiim resale prices for goods in India net 
can the transaction be regarded as having provided for the estMMment of snch 
minimum resale prices. This view gains gronnd from the words employed by the 
le^slatnre, namely “la so far as it [l.e.. my tern or eendithn of amtreet or egrerniatt] 
purports to establish or provide for the estaUishment of minimnm prices’*. 

PfeoMUdoa of othemeaeorM for malntalalwt neale Pirleae i Section 
40 forbids the supplier from withholding supplies on the ground that the wholesaler 
or retailer has not abided by, or is not likely to aUde by, the resale price conditions. 

Sub*section (2) provides that without prejudice to the provisions of this Act 
with respect to registration and to any of the powers of the Commietion or of the 
Cratral Government under this Act, no supplier shall withhold supplies of aiqr goods 
from any wholesaler or retailer who seeks to obtain them for resale in India on eAAer 
of the grounds enunciated hereunder: 

(a) That the wholesaler or retailer hat add in India, at a price btHow resale 
■ price, those goods which he obtained directly or indirectly from that 

supplier, or that the wholesaler or retailer has supplied each goods 
directly or indirectly to a third party who had sold these goods at a 
price Mow sale price | 

(b) That wholesaler or retailer is likely, if the goods are supplied tahtatiii)< 
to sell them in India at a price below resale price or is lik^ to sn^mw 
the goods directly or indirectly to a third p^y who would be likely to 
tell them at a price below the resale price. 

It shall have been noticed that Section'39 renders a minimnm*iesale«prioe> 
maintenanceagreement void and prohibits only the making of information agie^ 
mentt as described in Section 39 (2). It is in the very nature of all. restrictive tni^ 
practices that tome of the practices. e.g.. refusal to sell, boycott, are desig^ to 
enforce some other restrictive trade practice. This is also true in the case of resale 
price maintenance. Consequently, Section 40 (1) sp^eal^ prohibits the restrie* 
tive trade practice of the supplier who desires to withhold supplies to a' wholesaler or 
retailer on the griMnd that a seller it telling or is likely to sell, at a price bdow the 
minimum price either direetly or indirectly. Should the supplier withhold supplies to 
the dealer on the ground that the dealw had advertised the goods as being avidlabfe ‘ 
at “cut prices", the provisions of Section 40 (1) would apply, because the Oonit 
has held in Cwner RaMorbUm SertkeM Ltd, v. Porewett TuiAaj (i97/> 
LR7RP 16, in like circumstances, that withholding of supplies on 
gronnd would mean that the supplier ..la withholding suppUes because he 


"f '^■'■■ ,■' •fi ,' w^'A'i 

' » ■ “ 'i.- ■ ■•;! '. .*■ 


AOfMolieiidithtttbeioodiiMlilttlytobeioldAtlett tto flu __ 

(2), however, prolecto the wp^er IbUm uem to •'idhlirtf 
he esn prove that the pewoo to whom the goods ere sold 11 likely to seO^them ate 
Brice Jp^ then the minimum resale price with the motiff of asingthe goods as leif 
Uadtn (i.e.. ulling of goods not for profit-making but just for a tracting to tlw 
fT. hH«hment customers who are likely to purchase other goods). Sub section (2) 
provides thus i “Nothing contained in sub-section (1) shall render it onlswAd for 
a supplier to withhold supplies of goods from any wholesaler or retailer or to causa 
or procure another supplier to do so if he has reasonable cause to believe that the 
vriiolesaler or retailer (as the case may be) hu been nsing as lou leaders any 
goods of the same or similar description whether obtained from that sandier or 
not 


Thus whereas sub-section (1) enjoiiu that no supplier shall withhold sale of 
goods to inch a dealer in order to pressurize him to follow the suppUer^nforoed 
resale price maintenance, sub-section (2) carves out an exception whereby it permits 
tnab witUolding of sale by the supplier if the buyer's intention in buying the goods 
is to nse the goods merely as loss leaders. 


Explanation II to Section 40 defines loss leaders thus: ‘*A wluriesalesor 
retailer is said to use goods as loss leaders when he reseils-them otherwise than ha m 
gn«iiii> seasonal or clearance sale not for the purpose of makrag any proht on the 
resale but for the purpose of attracting to the establishment at which the goods an 
sold customers likely to porchase other goods or otherwise for the purpose of 
advertising his business. * 


Section 40(3) clarifies what is understood by refusal to sell. Accordingly, 
a inpplier shall be deemed to be withholding s applies of goods from a dealer in the 
following ciicumstances: 


(a) if he refuses or fails to supply those goods to the order of the d v a l er j 

(b) if he leftases to supply those goods to the dealer except at prices, or on 

prices, or on terms or conditions ns to credit, or other 

matters which are less favourable than those at or on which he iiftrm«iiy ' 
supplies those goods to other deateis carrying on business in miwIIt 
circumstances; or 


(c) treats n dealer, in spite of a contract with radi dealer for the supply of 
gooda, iu a manner less favourable than that in which he noimally 
treats other dealers in respect of ume or methods of ddiveiy or 
matten arising in the performance of the contract. 


It nuy be noted that sob-section (3) clarifies that withholding means not 
oadjy total withholdiog. bnt also partial withholding; he., not supplying ail the 
jegds ordered by the dealer, or mpti^ out discriminatoiy treatment to each dealer, 
^^aiithrs, thia withholding may be jostihed on the ground of not flooding the market 
ns'iieed to ntion oat limited sapph^ reduced produenon on uooount of ncreased 
uoatsete. Qsnses Xb) and (c> above provide disciiffltnatoiytroataiiatlWntMW to the 
isnHuttlMuontiwtorinthepvfonnaDoeoflt. TheCouaaiiBiion wiU havu togo 




I 40(4)i daiirftettgftcf tMtbo nate motiVb of ,tilpmnAii# 

my te » vithboM Oie to rafane raule priee mainUnanoe. ^ S «Sr 

liAa ati# MfMP imlM ___ a. ‘ > . •""W**^* 


tenao^ then he cannot be goiliy of “withholduis the niiiply'*. 

_, Explanation I to Section ^deflnee VRe^ priee^in idation to aele^ 

|o^ ot aoy deionption. Aoeording to tt* tl^ exprenion «*»*■«*■ any oijoe nniMriiit 
to the deato m pnbli^ by or eln beilf of theroJiS rfihSoS 

In qnertion (whether lawfally or not) at the priee or miniwiim w hirfr u*” 
dharged on, OTiiteeommei^ at appropriate for a Bale of that deacriptton or an* 
pricepreieribed or iwrp(^itg to be preseribed for that purpoae by any^iJaetS 
agreement between the wholeuler or retailer and any an^ a^liw. " 

^ afoieaaid^nition of “retale price” thonld be applicable to both 
Seedont 39 and 40. Bat at compared to $eetion 39, Section 40 hat a 




•ji 'T-nrrTTXT-tr.i 


40 may tcrve the pnipoie of legWatiOT. ft it defined not only a^ notSdto 
the dealer M the minimnm price at which goodt have to te aoM bat aSaoM tS 
r^mmended pncB for rejale. ft may alto bo noted that Section 40, like Seetioa 
39, doct not apply to leiale of goodt onuide India. •""ion 



ft teemt from the expictiionitaUdaed above that a tuppUcr of aoodt tan 

mmv flnalM mwi menealttem^tAn ls _am_ rtr^ * 100 


of the good! belonging to any data. In a cate like thia, the iw 

the mher rapplien producing the goodt of that clau and come to a dedtibn b^ 
patamg a final order. onoie 


Three t^ have been laid dotin by SecUondld) to at to enable the Com. 
miiBion to aatiiiy lUdf that an order thonld be patted exempting any data of looda 
from the operation of Sectiona 39 and 40. Afl theie three teata are pngected UmuHg 
the protection of the intereata of the pnblic aa conanmera or naera of the goodt of 
particular data. Them are: (a) that the quality of the goodt available for tale or tha 
varitiea of gcoda to available may not anbttantially tnffer from redaction to tha 
detriment of the pnblic; or (b) that the priee at which tiie goodt are told by retail 
may not increaae !>. jeraily and in the long run to the detriment of the p»Mig • or 
(c) that the neoeiaaiy afkeriale aervice which it at preaent being made availabto Agi it 
not get anbttantially reduced to the detriment of the pnblic. ft it the applicaat vbo 
u required to prove that any one or nme of theie teata have’ been ■■♦mOw ! f/a ml 
JabuCemdlcf India Phamneedkat Ttaii^"Dntar^g La» ^ ierMMto Dodb 

Aaefftm”(rageiaewOf^M^- ' , 
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It to leadln* 

ft. oT—P-,« ^ swift. ».«» 

Itieemtthttfor thepurpojMof of tli« leili 

CominiSoowmhave to Mrtisf^^n^^ iSJp<Si»«/ tn SeetUrnmOm, 

Section 41 ^ ftirther belaocing 

ff2SabSSttilpi««*’^VK**'rj;m«£^^ be itqulredto follow 

5iS£. in S»to 38. nny «f IjW. 

^•trictteets of Section 38 while paswng an ^ Dlieetof General him- 

ftS^lhe Siratiant of Sectioni “^-^“JeJSctiOT 4^^ would be leawnable to 
iSifmalcei a reference to the the^ndltions in regard to “preeninp- 

■iBume that he would not iniut upon rolH^ However, in the event of the 

tion at to public by any aiher penon inttmftd. theJ^ectw 

reference being nmde to the^mmMjO ^ / detoiitely oppoeethe 

?ssir.i5riSffs^«“b?^^ um d^. m 3. 

Ailfilled. . . 
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" MmiTO OITAIH tKKO^tlOfi AMD 

■» ' . ' I ’ • 

nmri/Dirtapr/oeMiii^^ Sertk» 42mp&wm p»m^ 

to -JetSMtogi 

tfhaw^ he My give notice to that pai^ (who utparty) i^iilriatWm 
withtaiuditiMiiotlem^ mey beapecilled inttenotie^ loaot^ 

to him whether he ia a party to any inch agreement and, lfao« to^htotto 
.Director Oen^ aueh paiticalars of the agreement aa may be ^ecifleJin the 
tequiaition [aub^ection (1)]. 


It baa been hdd by the Home of Lorda that the pbraaeqiioted above 
' ifflpaita an oUective teat It doea not make the Director General a lertgetf the 

ma^. Thewotda are not ‘if hethinka.*but *he haa reaaonaUe eaaae..' 

Le..inftct[iMre v. B<aMn{l964i AC 401. The exiatcnceofanehanaapcpable 
gttMind known to the Director General ia a ‘most* before he can vnlidly teadm anch 
notice; It ia for the judge to ascertain whether or not andi a teaaonable canae does 
in fact exist The Director General can act on the information received fiom the 
eredible people and the like; but if he seeks an order from the Court, he must 
place his infonnation before the Court, in order.that the Court can And out whether 
in fact there is reasonable cause to believe [R^iitrar v. W.H. SnMk Ltd. LR 7 
RPm 


It may be noted that the hi RTF Act provides for two alternative approaches 
in dealing with agreements which are liable to be registered but nave not 
been registered namely-fi) to take recourse to the penal ptoviaiona aa contained 
In Section 48 ; or (ii) to take rcconrie to the supplementary provisions pertaining 
to registrable agreement as« contained In Section 42(1) d-scnued above. It will 
have been observed that prior to the invocation of the provisions of Section 42(1) 
the Director General should have reasonable cause to believe that: (a) there is 
an agreement within the meaning of Section 2 (a); (b) the agreement contains one 
or more of the restrictive trade practices set out in Section 33(1); and (c) the 
person upon whom the notice is proposed to be served is a party to the agree* 
meet. 


It may also be noted that while discussbg the provisions of Section 42(1), a 
mentipn has been made ofthe words “particnlan of tteagreenent'*. These words 
mean not only the rumes of the patties of the agreement but also the whole of the 
ternu of the agreement inclusive of the particulm required to be fnniisbed un^r 
Section 35. It is worth noting that Section 42(1) is limited to obtufaUng information 
rrtating to a registrable agreement but it caimot be invdmd vrttt'ik view to compel 
the party to register the agreement. 

Urite Section 42(2). the Director Genernl may give notioe to any person by 
eniom partienlan are flimished under Section 35 in tesp^ of any agreement or to 
ot he^peieon being a party to the agreement leqnMng Uai to femish to the 
Directs Oeaeral such furthCT documents or information in ra possession or control 
ttAe Dire^r Genenti may consider expedient for the purpose oA or Ip connec¬ 
tion with, tlm ngistiation oflbe agreement 

„ Benolid that whereas SeetiOW telbn to unTtHSueinentNet 

.MM]Mr.ipfmistfsa; Section 42(2) pertahtt to in ajp rt tiii i M* w M^ l■ ^ o ^e n >Bsrf>i^r 





agnement from miking toy other agrtMMt to th* ttfcj 5^/' 

iS^ itielf about the validity of the notice iuned by the Dbector OaiMnl 
SS.ISai M SitellMtorMlH^* (4)ffltlBjaf. T. ft* MT 

ftp liSL Porther. whUe f—««g an m^r tefened to in (c) abote 0 the third 
aeriShy mind)Ureqoi^ OnoethM 

ftS tLowwrtaiiphl-* »° 4 «a»»ji« 37 (l). 

to empower the Gommlilion to direct the party to file the oonoenied agrteniMt lor 

ngbtiatioo. 


fteTfieaidi the apneeion **agraeniettt to the tike eflbot*' 
thWalteSiSStafo) above, what ie to be lootod into end dMdedie^^ 
Sg^Mnonmert according to the iang.! ^ and ite 

theiSethidgeaethoie whiditbeold avoemei^ ifoporarowwldhavataaar 
Blade Bolt Nutt duodatiodt dgneamit Lft 5H?dQ. IhiaaMa 

m foSoJS iijo «?3«oeto»rf Traatforam Mmifaotwanr AgraM{I^LRT 

JtpjStwhmitwuhddthatpartieetotheagReDant and method of piioM 

ISSrnSr^ II? ■etotheoldagreemeni.theiiiw 

agreement wee not **Jto the like effect** ae the new one« 

, PmmlttaiKr tU OOTMeMhwyiiwd ft 

Section 43 to call upon the owner of wy tefa ^ yw ma^^ 

nieaniofaieoeraloiderccbymeaneofa 

miy can for lodh information aa eoncem the octmtiee ear ned ga by 
taking, the connaotiodrbmween i^ SS 

information relating to itt otgmiieation, byinem, 

praetioeoraunageBMnt,aimaybepRaeiibed. All loch i^mn^la cpllad for 
to enhbte tim C^atial <3overninent to cany opt the pBipoaci of me Act. 

theOBBtfoiqeoowMMBtJaaCrMhed ^ *i*TFffBfo fm ti ^ 

in i i ifft"tf■'fft****^ 4Sk 'Three ndn^ r h wa ahModed, o||fo^ 
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Stottaat the prorWoai of iSifS 

wonld opp^y *“ matter of production of docninenty, enoeoee aad Mnn of 

doenmenti by inipectors. 

OFFENCES AMD nNALTIBS 


Pmatty for tiu eomramtkui of Stethn SI: By virtue of SMtioa 45 fu 
amended by the 1984 Amasdnient Act), if any penon eontravenaa the fvoviaiona of 
Secthm 21 or any order made thereunder, then he ihall be poniahaUe with imprion* 
meet for a term which may eutend to S yeara. or with hne eitendiiif upto Ri. 1 
laUi. or with both. 


The eontrayention may leiult from i 0) the fhet that an undertaUnf whidh 
bteqoited to make an application under Section 21 hai not made the epi^cation 
or (ii) the failure to comply with the oonditionB that may be iaid down in the order 
paambythe Central Oovemment under Section 21. The pneon may alio be 
pen a lbed for not leooring the Central Govemmenfa approval for modiftation of 
aohenworfln^aineeeaaitatedby Section 21(3X4). But it ie neoeaeary to ahow 
ttmt it ii within the iwwer of the owner of the nndertakias to ftalSl the oonditiooi 
inofdertoanooeed in the proaeontion on tUa ground. Rnlee of natural juatioe 
would laquto that the penon ehould be informed cdthe conditions to which 
pnmoaalia likely to be approved before a breach of condition may ^ nmdeihe 
haaii of a anceeasAil proimtUm. The limitation pioviaiooB ageinal’uroaeGntion 
M provided in Section 468(2) of the Code of Crimini^ Prooeaupe wonid not 

‘.j eoMlrarmttoH of Seetkm 22 or 8S or M4 orpy^ tReetiondd 

l^itetha^a perm watravenea the provisiiMia of any of t^ie ShctiesEi. to 
' WB be p unm aMe with imprisonment for a term extending to 5 yearsi or with fine 
aWo w ^ to Rs. Makh, or with both; and aheie ^ offence is a oontieuiag one. 
athh n nnrthex.^ exten^ng to Rs. 1,003 for every day, after the iiat, dniieg which 
Mieh.tflotfnyeption continues^ 


««««»> eaHtrareotkn of Seetkm 85: Under Section 47, ifn penon 
SKSl ^ tou^bie execnse the proviaiona of Sacthm 25. he shall 
yWFto extend^ to Rs. 5,<.0 j, and lAaro ^a^bneelspoatimdng 
to Rs. 500 foe eviiy dap^ dp^ 

nanuonmiieiiBdBooHtinaes. . 
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or 

fA Ifhe/ttirftlilioldsorfailito Auniih totbepnrcli^/'ili^dMi^^ 
^ * la hia/iti poHcarion, cntody or oottrol fdatins to the 

any part or aaaete thereof, whidi have been told Ja pnnalnce of the 
Central Govemment'e ondtf mentioned In Section 2TB(1); w , 

(e) If he/it fidls to deliver to the putehaaer the property, or any part 
' or aaaeta thereof which have been aold in pnrananoe of an order of 

the Central Govenment mentioned in Section 27B(l) orany booka 
of acconnt. ret^tera and other dociimehta in hiaAti poMteaaion, 
cnatody, or control relating to aoeh property, or aiqr part or aaaeta 
tliereof;or 

(f) If he/it wrongfully removea or deatroya propertiea or aaaeta which 
have been aold in puranance of an order of the Ceidrad Government 
referred to in Section 27B(1); or 

If he/it prefera any daim, in relation fo the property, or any part or 
aaaeta thereof which have been aold in pnr^anceofan order of the 
Ceutial Government referred to in Section 278(1), which be/it knowa, 
or haa leaaon to believe, to be falie or groasly inaccurate. 

(KqiMtloH or tranter cf shares in eontrmenthmitf SectUm 27B, 
30B, 300, SOD or 30E [Section 48B \: Section 488 deala with penalQr for contrar 
vention of the proviaiona of Chapter IIIA of the Act and alao with contravention of 
aiqr Erection freeting the voting righta under Section 278. 


U.Mfa I il’t ''i ' -i# - r 


of an order of the Central Govemmcot lefoiied 'thfoBcMhatlM^^l' 


Any peraon who aoquirea any ahare in contravention of the proviaiona of 
Seetion 308 dtall be pnniabable with imprisonment for a term extendi^ to 3 yean 
or fine extending to Ra. 3,000, or with both, [aub*aection (])]. 


Everybody corporate which mafcea any transfer of aharee without giving 
av intimation aa teqnirM by Seetion 30C,ahall be punishable with fine «t«^g 
.pgMo Ra. 5,000. Where die contravention of Seetion 30C baa been ma^ by a 
‘Oompany, every officer thereof nho is in default shall be punishable with imprison* 
alient for a term which may extend to 3 years or with fine extendfain to Ra. 3,000 
4^i^bofh [snb-aection (a) and (b)]. 


Bveiy body oorponte which makes any transfer of aharee in contravention 


- > 



ofSedion 30D shall be punishable adth fine which may extend 
Where the conravention of Sectiem 30D bga been made by f company, 
thereOTwhoiaindefiialt sbafi be pim^Ue'vitthlnipitiiimiDiieatfora 
~^nd ^ ^ extendlns t& bctlt taHt* 


ft.. •» J j ■’ r'.'- 

VfiiBi.' ■ ’''V 


gUMl 

iinijiffniiiTiii TiH] nr ifliw 















rtifirtinaiiwliiiiliif tiw'nijtffri' 

306,ddia IwiiiahiMbli with iflqRuraaMot'lbr h tm wliJidbi mjf, 
aad Adi dio be liable to Itoe [tnbaection (<0 («)]. 

if acMinuiy flvilrc^^ or t^ber^eieidbed in,; 

idaliootoeqyuerabddinoontfvveiithMiofaaonlerof the Oedtal^ iiovenmMil' 
ntonod^,ih8eGtioo:^B(l)orihieletU»ito.eiqi[,ihanBoqniied in eo^tootiOB 
of the pconalooa of Sittbii 30C or wbloh dvei jdTect to any ' i^oAii' lidti lii 
oonttavmioii ef any dlredioo made by the Cbntrd O oten a neDt nnder Seodon 3(H9L 
the eompaay AaU be mmUhaUe whb fine ettewfiag toi Ra. 5.000 and %«eiy attem- 
of Aa cxMoptoy lAo u in defhtilt shall be multbal^ with impriioiiinAtInr a tem 
eitoadiat Pj^ to 3 yean, or with flee eateo&n to fts. 5,000^ or with both bdh . 


Pmdtty^emUfoHHdoHpforJtfmtde by Comnristkm rtktb^ to i sg|ll|w “ ; 
todtynMffeMtSMiliMddC): Ifaay perum contravenes iay order made by ,« 
Comidasion onderSection 36D, he shall be pnnishable wiA imprisonment nr v' 
term ^tending opto 3 yean* or with fine extending to Rs. 1(^000^ qt with both. 

It may be noted that the prosecQtioa nnder Secdon 4SC may htohiA . h 
proseondonfordoladonof Secwm 13. > 

Pmatiyfar €§eiieea In relathn to fimdMng of IifbrmathuiSteKbm ^ 

If any person milS| sRthoot any reasonable exeenie, to produce any books ofr piven» 
or to ramiA any infonnation, reqwred by the Director Generd nnder ll,;. 
or to ftimiA any notice ddy given to him under Section 42, he sbaR be pinUiahie. 
with impriaonment for a term extending upto 3 numAa, or wiA fine ateni^ iHto 
Rs. 2,000, or wiA both: if the offence is a continning one, he ahaS be pnsmiAfe" 
with a father fine extending to Ra. 100 per day during such opotinnanoe 
[snlhaebdai (1)]. 

Ifanypetaon, who ftaroiahea or is required any pnrtiedaia, doc um e mU or' 
any inficHmiatioa I— 

(lO nehes ai statement or fUmishes any document wUch he hnowi qr hai 
reason to believe to be fUse in any matetid patticolar, or 

00 onntB to dde aay mateAd Ihct knowlag it to be mateiiil, or ' 


wboii 


(o) wiffbllydmib suppie i w acrdestioyenaiy docamait which ia reqatand 
to be finalAad aa aforesaid, he abaH be pnoiahable with i mpri sen m AI 
Ibr a terffl'wdaadlng apto 6 months, or with fins extending upto Bd' 
Sfc SyoOR nr wtth boA (nAeeetion (?> ]. 

MftribrqAaeet in rdadsn tomdr mudwi/lailer (Baetfsn 5^: AfiMNi 
• isdecS,maaerSsctioa l^tobegailtoefanofiinioe ondeflhia «tfhN 
htiiH/%iiR imjilunniiiif ibPt'twhipdh'Ahy cdend to-.dM^yafeMCiM 
vUA/MfelMlola. S,OOOydc«tt boAliitbeeimt of citeea 





_ 

I mSafSeetkn 37,te iludl b* ptahMtiB iMlhI ctf f i t oM Ma t 
duAiiotbalMtiMUi: 

bi the cue of the lint ofbnee, lit moathi hot vA mon tl^ Mo 
yeenj*®^ 


(b) io the cue of eny eeeood or eobeeqaent offence in nietbf .t6 tike ' 
goodiot iervfceeittreepeetofwhiehtlieflntoffi»ee mu eoipiiiitteil, 
too yeen but not non than five yean. 

In either of then two caaec, if the eontravnitioii ie a eontinnint oBe^ he dMll 
abobepmichabtewith llneateadiog to RCi 500 for every day doling whieh each 
ontravantion continnei. However, the Court nay, if it ia MtiiOcd Hurt the 
dicemtancee of any eaee eo nquire, inpoee a lentenoe of inprivonnent for a tern 
leiierthaa the ntnimiim tern epedfied above [eob^ectioB (2) and the proviso 
thereto]. 


If any person carries on any trade practice which is prohlMled by this 
Act, then he shall be pnniihable with inprisnunent for a term extending to six 
mcotha, or with line extending to Ra. 500, or with both; when the offence iaa 
omtlnidng one, he shall be punishable with a foither flue extending to Ra. 500 per 
day duing wh^ inch contravention eontinnea. 


Fmahy ffr tH nkthn to resale price mabiteimee (Seetbm SI) : If 
apecaon contnvenn the proviaiona of Section 39 or Section 40, he shall be puniab* 
abb with inpiiionment for a tern whieh may extend to three months orvnthfine 
whirih may extend to Ra. 5300, or with both. 


Paadtpfarvrraoghi dtedomre of tufermatUm {Seetton If a person 

diadoee a an information u contnvention of section 40^ he shall benoniahabie with 
hayrisonment toe a term which may extend to six months, or with nte whiiA may 
extend to Ra. 500, or with both. 


. It nigr be noted that when the disdonn of informailen b teqnind to be 
asadeinimnaaooe of the MRTP (Information) Robs |ia inserted l» the 
. AiBBndm ent Act of 1984 with effect from 1.8.1M4X there woaJd be no penally under 
.Secdon 52 becaaae Section 40 has made tt clear that the rcstiietioB on discmnre b 
othen^thanincQmpUancewithQrforthepnposeaofllieAct. There are fiarther 
. ; e Mg ti on a lo the provisiena for^penalty for wron^ dirdosure made in Section 


AMity far egntreaenUm afaap condUmm mtrkttoik tip. (Mm 
ctmtrayenes, witlunit any rcasonabb eiense, any — 

^ W any approval, sanction, dbeBtion 

^pIsss&Ss^'ssAi^^ ^ 


S2A): 
or 
in 


../jn 







'■h!. 


Aa-iktetkMkat xiban t^oNtt^ biaam 'Mifiiiiill^r 

or ouiM 4 oauKatiBvlwM|o 1 iistde.tiilMBitted.fimdalieaflr pgeodiGad Arlii^ 

Ifbugriadi doettBMit wwlMMo^^ 

• ftte ia ujr mii^ ptftMii^ knmriBinfi .ito WWm^i 

oriUeh tmAt ld ittto any nudaiW kadirliit it ttt Bd.' 'naHiiif^ •■tltfiiltf.l' 
j^ ^pa w h ha ^i Hth impri a tt ai attit for ». tofm emadlat to ttM 

QffmeetbyempaaUaiSeetttmSSi: Whanan offaue «*«tf ddiAdlii^^ 

been oommitted by a ooiofMuiy, evaiy pMfoo who at the time of the_ 

oftheoAenee^or iadkarfeof,andwaiieepoDi^tortile oen^wi^ fordm 
of thebmineH of theoompaay. at well at the eoaepany. ihall be deiaaid.'lh.' b» 
gnlttyoftheofiBnoe end ehall be liafato to be proeeedad and-wmihlMti# 

aooordinily. However, tUs partienlar provUen ehall set render any ihif yehidi- 
liahletoanypiinlehnieatlfhepfoveothmthe offaece was ooaudllted wndiilltfl> 
knowladfa or that he had entdeed all dne dlllfenoe to prevent tiM firmndirine if 
i(alMeetlon<l)andthepiovlaoti|Mnlo). ' 


Notwlthetanding anything oontaiacd in enb ee ct jo n (IX 
nnderaiiAetbaibcenoomndttedbyaeonvaayaaiditie pio^ 
hasIWMioominitledwiththeoonaentor eonolvenee of, or li attribetihilafoiiiiy:' 
nedteetonthepanofany diiector, manaier, eecictaiy or other aOenn^# dm : 
oomiiaaiy. ewh director, maaafer.eeeretafy or other tmoer ehall aho he< 
tobegnlQrof that oflbnoeand ihdl be liable to be 
pnnieMd aoeordingly (calhaeGtion (2)]. 


TbeEndanationtoSeelionSSjdhreeaipeciel delhdtion of •auaaaa f -Ibr 

tbe p tt pow e of proiecotion. ti ^ - ifthir ntfirrietlnii irf taifiTileim npa 

ShnlUriy, a partner of a 


be proceeded agpinet ae If it were a oompany. 
be proceeded agalait ulf ha were a director. 











loUMder- tbii- 



«>•; ^if 


If mnr wadite UmiMioa oc iMbkdipaiartiiylttmflfaic^ 
M^riodifl^i«fiDiitwvaied,tlMik ^ Cesttti OvKomufL.ma.vminXm- W0H:.y\. 
driiiv 4vn>vsl« Mvetipo, pmoiMiofii.coaftiiMtkMuJMopdlkNiit., 
«r eioBptkMi made or granted by it (m^MCtioa (3)]. 

ft auy be noted that the proviMoni of Seetiim 54 m amUnr tp.ttoMM 
contained bSeetion 637A of the ConpanieiAeti i95di 


4 f;pMb (SeethM 55): Any penon aggrieved by any deciiion on any qnaition 
nfawd to in clauie (a), daaae (b) or daue (e) of Section 2A, or aay Older luda hV 
the Central Oovernment nnder Chapter III or Chapter IV, or. aa the can mgy be. 
the nnder Section 13 or Section 36D or Sectien 37 mw, withfti 60 d^pa 

from the date of the order, prefer an apptal to the Supreme Omrt on one or 
more of the gronnda cpraimd in Section 100 of the Code of Civil Pfooe> 
dnra 1908. 


Hm order againit nrhich appeal may be made^ aa far aa the Central 
Ooverament'a orderi are concerned, relatee not only to the order* aa be initi¬ 
al^ paeied nnder Chapter III or Chapter IV which ate the only Chapteri Under 
wnici the Central Oorarnmentia empowered to paie order* bnt alao mehidea the 
Older that may be pamcd by the Central Oovernment under Section 34, for the 
ocdem pamed nnder Section S4 ate not independent order* emanating from the 
original power* verted in the Central Oovernment nnder theae two Chapter*. 
Afpeal la alao provided againat dedaioiu under Seriion 2A on qnertion* relating 
to *lpoop**, Inme management’ and *inter<onoected nndeftakinga*. Similarly, the 
otiieriectiona nnder whi^ the Commiiaioo is entitled to paaa order* are Sectiona 
lV36Dand37t«lbtredtolnthiaSectkm. There ia aniprftingly no reference to 
Seetion 4t nnder whi^ the Commiaaion ia entitled to paaa an wdar diiecting that 
good* any daai aball be eiempt from the operation of Sectiona 39 and 4a It ia 
qi^ poaaibie.to vianaliae a nomber of partica including thoae prodneing the aame 
alaaa of i^a who may be aggrieved by an order if eicmptira grantM by the 
C ommhii on nnder Se^on 41. It ia to be noted that no appeal ia provided againat 
Ofdanrtndar Section 12A or Section 12B unkna anch ordcra are found in aocor* 
dMoauftb theproviaioiia of Section 13. Nertberia any appeal provided againat ~ 
mriin.paaaed under Chapter IIIA of the Aet. 


^ MUIfflanofCimrtttotryeffiaieaiS^ 56) t Only the Seaaion Court 
and above naU try any offence under thia Aet. in other wor^ no Court infMor 
to Hurt of a Court of SeaaUm can try any anch olbnce. 


(Seef/on ST): No Court aball take eogniiaiice of 
Act. eiceptona report in wijiing of the facta 




I'Jiltolt 'Iriilv'ilL' 4 


»aia»s!its*r*7i* 


gBMw rileb'iay «ttt«aKat oc«^4eBM||MBlAiiim«Goart aa$ '9titi0-'tSk 
Mirt nilliiirliliii' to tty dfhif' ptooetoHnf by itonlMUto' WvtotonMSI- 

«Htotoctenin|iaeH,«iiM«Uedtoibefi«iteinA«t SUwnag, SwBob Jijtoiiw. 
■ftjflMaptiknto^Utonde oftoidaietbfrii^s pwtoeltoa <p oi piMtotofe'-^ilfl 
0vld«ioe before the Ommltilon. ‘Hcwcva*, ^ pmeetton ivfll aoC bt tonraMirto 
^ •toteBentore*ideiioeii.gtveavolinitiiri^or to ebromittiieM -when ft liMI^ 

sftayttt;t<iF.tt)ettoigM(4uttwcfaeteqiftty. .....r;., , 

JItoirfcftwi tm JUdumi tflgfanMittn (SteHm 6B); No totoiBiiti» wto^ 
to aqr nodMlaUnf. bttot as tofonnatioii: wliidi. hat beea otoatoad by^ ^K j^. 
behalf of Che Gonuniaiioa for the purpoaea Of Aot ahaM viftiOBt llto; ftaniHili 
permiaaioB towrittogoftheownerfor the time bdog of the nadatalrato m 
dbdoMdothen^thaa to^ooBudaiiee with or for the purpoaea ‘ of dds Aiet 
(toboeetton (1)]. . 

NothtogeoBtaiaedto aob^aetioii (1) aban apply to adndq^oif^ 
toformatioaiiiadeforthepufpoaeofaoyl^al proceedingpofiDeat toChia 
of any erioiiaal proceeding which may be token, whether paianant to ,thjlf 
otherwiaei, or for die pupoaea of any e^ort relattog to any Bach ptoceedtog 
aaethu(2>]. 


The ptoviafoaa of anb^ectim (3) rdattoi to diidOBore infouaathMi 
ahall not eitend tothediaclosttreoflMaoareaoi awh information, etoapt wMn 
the diadoaore of each aource ia nqoired by any Court, tribonal or other aaihoiftir 
[an ha ac d on (3)]. 

Fewer of the Central Geeemment to requke.Ae Comndtriem to anhnftw n|^ 
(SaefAm 61) : The Central Oovernment may at any time leqaixe the GonndNtol 
to aobmit to it a report on the general effoct on the public toteieat of aach trim 
practioea% to the oidnion of that Oovernment, either cooititiito or oontiiboto to 
atottopolltde or leatiietiva or anfairtiade ptatoicea or c on cent r ation of arnnoit^ 
power to the common detriment 

»I.■ 

It may be noted that the acope of reference under Seetkm 61 if wider IlMto 
the nferencea that may be made under Section 10 or under Section 31 or nadir 
Section 36B. However, the report anbmhted by the Commiaaion pffl aim hivob; 
general import and nuw not cover the opecifie caae of any paiticalar pmimi/tf 
undertaking. Ihia iaalao the only aectionwhidi empowera the OtmtialGovmMHSC 
to moke a reference to the matter ofcmiceottation of economlp power. I '/r . 

<. ■, . . 

Reportiifthe CommMon to be pUteed btifan Pa rl iament (SktOOn 
IhoCentral Oo!!NraiBent.Aall cauoe to be laM bcfcie both Bonaci of. fttoSMiil'' 
an aanaal report and eveo report whidi aiay be Bubmitted to.ft by the GoatftMlfti' 
froBttotototontpectointogtotheeiecutionGftheproviilogicflftiaAflt. 






i21ora»liid 



ilndteaPeoidCode, lUO. 

ft osr be Botad that Secdoa ia ibo idevaot Jli fb# ooidctt:4i 
aaadttfloe^eAbiieeeuBder Section37eadis die eontext Seetkn <4,denliat 

wSTudm taken in good faith by the Commiul w t and ite aesdien^ oapennmt 


Protection of aeUmtakalH good faith (Section 64ii No eatt, pwMeii* 
donor other legal prooeedingiahall Ue agtlut the Cornmiedon or aqyawmbec; 

0 , aervantt of the ComiiilHioo« the Director Ocaetal or any meagber of the 
alaff of the Director Oeneral in reapeet of anything which is in food iUthdooeoT 
iiilendcd to be undn this Act [aiib>aeetion (1)]. 

No anit aboil be maintainable in any Civil Conrt againat tho Central 
Oovemment or any ofBcer or employee of that Oovemm«nt for any dam^ canaed 
l» anythhif done nnder, or in paranance of any proviaiona of. thia Act [aubaection 
dn. In other worda thia pronaion ban the maiatainability of aiqr anit in any 
Qvil Conrt againat the aaid entity. Deapite thia proviaiona a anh may be died 
whereitcan be proved that any pardcnlar officer or employee had aieted laafSa 
jidr and from peraonalmotivei. The protection ia available ndien the act ia 
done patdy in Charge of official dntiea and whhom any pnjndloe or motivation 
fbrcaniini damage. Again, the protection is available in leapect of an act done 
ander or in pnnuance of any provlaion of the act; therefore, ung act which ia with* 
tint joriadiotion will not give protection. 


ItupecHan of, and extraete fnm, the reyfrrer (Jetton 65 ): The regiater 
btibar than the apecial lecdon, ahall be open to pnblie inapeotian dimng anch honra 
tfdiirtiject to a^ payment of feea, not exceeding Re. 25, aa may be preaeribed 
|mb Ketion (1)1. 

Any poaon may upon the payment of audi fee, not exceeding Re. one 
Ihr eveiy 100 worda, aa may be prcaaibed, require the Director Oeneral to aopply 
to Um a copy of. or extract from, any particnlan entered or filed intherqdattr ~ 
DlberthBa me qwdalaeetion, certified 1^ the Director Oeneral to be .atrueeopy 
m emmCt laoboection (2)]. 


r-'ji. 


A'Oepy of« or extract from, aiqr document entered orfiled on the regieter 
g dit tt e d nnder Ae hand of the Director Oeneral or any officer anthmiaed tf act in 
Ipi behalf ahall, in afl legal proceedinga, be admiaaiMe in evideBce emal 

lijWdlqr with the oilgiaal (anb-aection (3)]. 


; (Seetim 66)i The Commiaahm du# by noth 

■'‘ 4 j(hiiln]nt walm regejathmi for the eflScient performance of its ftmetiond nndet^ 

W|mb4ectta>fr^.- 

> in partMiv M withouf ptiifudiee to the genenlily of the ftMtotag 
' ';5 |ii Q i M of i ni^ --aijhft nnrihrl gii aaay provide for an oc aagr of the ffiitlowii« 





. / ^ • • • • ^ ■^,- ' ,' ;«■'-‘vJ 

<b) th0 Imtf «f ti< w ooii m lo- 

tte ittadoer IB wlilw itlMy My Wmit^ 


■■ ■' ■ 

/e) tfw maiuMr in nrUeh the fpcdnl Motion of the iBgiittr ABB bi« «M 
la^ nnd the ynrtlonlea tote enlaced Of fltodlliiiimB: v 

■•' ^ *‘ • ■ ■’ '* ;': ■.•-'• • 

(d) Uda dame baa teen drifted by Ae A m e nda aan t AMef lyteandaliltepl 
inatead to Seedon 61 na ateBM|en)of fBbMitan Q)or4bat aariloii.;, v 

• i .\i 

(e) Ae payinent ofeoaU of any proeeedinia before foe OMBBiaalM byllal/ 
patm ooncerned and foe gnteiri pro^nte andeoerineieftteliaihiMMl,. 
oftteConuniirion; 


(0 Bay other mattar for wUfonfnlatioiunnreqaliedtote^orfoagrba^' 
made nnder fob Act [inbMtion 


The Centnl Govanuoent ahaB -ennae every ingnlafoMiaMde byfoeGpaB* 
nWon to be bid. aa aoon aa may be after it b aada^ before eacnlfoBMBf 
ParHament, white it b in aeaaion, for a total period of SOdqvwldGhaaaybie 
oompriNd in one fenion or two or more aaooeanive aeaalona* nnd.B* britee thjy 
expiry of the aeuion immedbtely following the aeiBlon or the anec ewive aaaahMii 
afoieaaid, both Houma of Paiibment agree in making any mo^batida in-foe / 
legntatlon, or both Honaea agrae thattherteriafomabmddnotteiaadakfolBnfoe 
legntetion aball thereafter have efteet oriy in anch modiftedformorbeof no eflbM* 
utteoaaemay be—ao, however, that ms mchnKxfoteatkmoranmilmeBf ihaBte 
vrithont prejodipe to the validity of anything previoaely done naderfoeicfidBltab 
[rob ae ^ on (3)]. 


Prior to foe Amendment Aot of 1964 theCoamhahm waa nailhar leqniajd' 
to notify the rnlea in the Oflkial Garotte nor were the regriafoma ftamed teb ' 
required to be laid before both Honaea ot ParKameiiL, The Amendment Aocl9|l. 
nowreqniiea the Commiaaioa to notify the rroubtiona ih foe OOdal G*—if Ify nii 
amendment made to Sec^ 46 bytteDriegatedLagblationProvblonafAiMari*'- 
ment) Aet, 1983, white eameinto force from Mute IS. 1984^ Theprariakroite 
SectioM 66 have nh^; been broe^atpu withthoaeofSectiandl whi^H iriBIm 
found liter, teqnitea the Central Govenunaai to.lay befoaeParUanroutteraiiiliiridte 
ftamed and noti8ed by the Commbaion. The Cornmiarion hadeaitirolteindili;^ 
MRTPC EegnlatioBa. 1971 and the ReatrMve Itede Amdioea (fiBq^)laMB»;: 

tloali,1910|foafo were hater re|daced by drihAPTCRegnlltlbhai I9H^_ 

emniHi tBto%e oif^ AmandtaBBl Ate foBtefega p^ 
amaa&t by foe MRPTC ( Am a nd aront) Kagdadoni 1964,” : ■ 




■ . -.i'vVv,;. 

. • '.'■ , "V-v ; 

' .' ■ •. • V-* "V.' 

^ _ ■ •• ^ -** ‘ ■ ■ _ 


Ob Swiioo to in idditon to tte 
■int by noy othw acotlon of di® Act l«w» wamwer ^ won ygnenowr 

iboedito in nnj Notion of tbo Aot, flio ♦ 

ithntSNtion. 


Ttoe fMenl power to fnine raiN to deriyed faMnnb>nadoB(l)irlik]i 
tbat the Centni Oovemment may tf notifioation. make nitoa to cany but tiw 
poipoiM of thto Act. 

In particolar, and withont pr^odice to the generality of the foiefoing powefi 
indt rain may proyide for all or any of the following matteia, namely 

(a) the form and manner in whidi notkea may be given or applicationa 
may be made to it under thto Act and the feea payaUe therefor; 

(aa)t^ form in which an applieatbn ahall be made to the Central 
Oovemment under Section 23 for the approval of any aeheme of merger 
or amalgamation of an nndertaking with any other undertaking; 


(b) the particnlan to be forniihed under thto Aet and the form and manner 
in which and the intervale within whidi they may be foratohed | 


(ba) the particnlan which may be required to q)eeiflcd in any intimation 
to the Central Oovemment with regard to banafer of ahaiw; 

(e) theconditioniof lervice of the memben of theCommtoiion and the 
Diiector Oenenl; 

• (oa) the dnttoa and functione of the Director General; 

(d) theplacn and the manner in which the regtoter ahall be and 

the partienlara to be entered therein; 


(da) the manner in wUch every authenticated copy of any order by 
theCommtoaioniniecpect of any reatrictive. or nnfoir, trade nnctiee 
ahall be recorded; 

(e) the ftN parable for inapeetiont^ragiater and for obtaining oertifled of 
particnlan from the tppater; 

(f) the travdling and other eapenaea payaUe to peraona by the Co m- 
ndmkm to appev before h; 

^ 'I* ‘ 

/ (lO tie ; to be adopted for 

/^aatoen aaninenM In 2S ahall 




■H iitme ttot rtb iiee t km mettlloat afewri , . 
wMlhttefiilMfliijbeftuBOd by dieCentiral OovaraaMoL Iti 
Mtad tbM the fillet fnoMd by the Gtttnd (foeentineatpiednktherbecbiaiBMlw h 
Hmm nee^ metten nor do time diuetieittict or tiadt'lnny eny dkewopecC At v 
fillettMtmey befmined by the Centrel XSovenunentin Aitbebalf. ^ThtCtabnil 
Oovemment have to far framed the MRTP ftulet, 1970, the MRfP (lalbiinmojA 
Ridee. 1971, the MRTP (Claeeifkaticm of Oocdt), Rolet 1971 and theh^np/ 
(eoaditknn ofServioe of Chairman and Meoiben) Rnlei, 1970. fa ■ddhilMW^' 
Cential Oovemment have firained the MRTPC (ReernitiaeDtflfMeetbertofStail ;> 
RniM 1974. The MRTP RMet, 1970 and the MRTP(faformaddn)lirfetl^ 
have now been amended, after die coming into force of m Amendment Act t99l« 
retpectivciy by the MRTP (Amendmaitt) Rnlee, 19M and the MRTP (fafbnntimii ' ; 
(Amendment) Rulet, 1984. 

One of the important amendmwtt made by the Amendment Act, 19M it Ibn. 
bestowal of power on the Central Oovemment to lay down the dntict aaki tanedoM 
of the Director General [referred to in clause (ca) above]. At hat been mentioned 
earlier that this power was conferred on the Commiwion Section 66 .That proiAion 
hae been deleted from and had beenehifted to Section 67. Itimwanthat 
thie amendment it in line with the etatut of the Director General whiA li n^poaed 
to be independent of the Commietion. Hie oflke of the Director Oenenl h a ttatn> 
tory ofBce and he already cnjoyi certain independent powert under the praiMona 
of the Act. He it alto an appointee of the Central Oovemment. Bathb fimcHoac 
aminaeparible from certain fanctioni of the Commieikm. Therefore^ it ia under* 
■tandable that the Regulationa—now framed by the GonuniiaioB alto givet otfUdn > 
poWari and providet for certain datiei of the Director Oeneml. 


Every rale made by the Central Oovemment nnder this Aot iludl be Ud, ag 
toon as may be after it it made before eadi Home of Pariiament while it la in 
aeation for a total period of 30 daya which may be comprised in one leai^ or in 
two or more tooeenive aeesiona; and if, before the eipiiy of the leatioa immedietdiy 
following the aeation or the ancoessive tessioot aforeaud both Hornet of ParlhuBcnt 
agrte in making any modification in the role or both Home agree that the nila 
sbonld not be made, then the rolet thall thereafter bave effect only to todi moABod. 
formorbeofnoefiiect, uthe case may be—to, howsoever, that any tnch modiflea- 
fionor annnlffleot shall be without prejudice to the validity of anything previondy 
done nnder that rale [anb-aection (3)]. 


■ t 
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THE INS'lTrUTE OF 
CHARTERED ACCOUNTANTS OF INDIA 


STUDY MATERIAL 


FINAL COURSE (N) 

Inteipretation of Statutes, Deeds a^ Documents 


This Study Coven: 

• The Context: External Circumstaues. 

• The Context: Earlier and later Aci^Andogous Act. 

• The Titk-Margnal Notes— The Preamble—Statutory Instrumeno. 
„ Terms md General Words 

• Subordinate Principles. 




Irtuoduakm: Hie term ‘intetptebtk»’ si^i^ eipoimd&)g of tfac 
word^. writiDgs, etc., making out of the meuung, mqibmiag, uoderitaadfatgia yeciM w 
There an some well-iecognised principles that govern the Inteipieteto of atamtn. Tl^ 
prin ripir* aid a person ni arguing, contesting and interpreting the proper si^uficanoe of a section, 
a proviso and eiqiianation or a schedule to an Act. 

“Interpretation is usually said to be either ‘legal* or ‘doctrinar. It is legal when thoe is an 
gf ti nii lule of law which binds the Judge to place a certain intennetation of the starute. It h 
doctrinal, when its purpose is to discover ‘real’ and ‘true’ meaning of the statute. ‘Legal’ 
interpretation is sub-divided into ‘authentic’ and ‘usual’. It is ‘authentic’ when the rule of 
interpretation is derived from the legislator himself; it is ‘usual’ when it comes from some other, 
source such as custom or case-law. Thus when Justinian ordered that all the drEGculties arising out' 
of his legislation should be referred to him for decision, he was providing for authentic interpreta¬ 
tion, and so also was the Prussian Code, 1794, when it was laid down that Judges should report any 
doubt as to its meaning to a Statute Commission and abide by their ruling’’ (Jolowicz: Lectures on 
Jurisprudence, 1963 Ed. 280). 

Doctrinal interpretation may be either grammatical or logical. It is grammatical when the 
court only applies the ordinary rules of speech for finding out the meaning of the words used in the 
statute. When the Court goes byond the words and tries to discover the intention of the statue in 
some other way, then such an interpretation is called ‘logical’. 

According to Fitzerald, Interpretation is of two kinds, which may be distinguished as literal 
and fiffudonal. The literal interpretation is that which regards conclusively the verbal expression 
•f the law, It does not look beyond the lUend^is. On the other hand, functional interpretation is 
that which departs bom the letter of the law, and seeks elsewhere for some other and more 
satisfactory evidence of the true intention of the legislature. It is essential to determine with 
accuracy the relations which subsist between two methods. 

A statute is the will of legislature. Hie fundamental rule of interpretation of a statute is that it 
should be expounded according to the intent of them that made it. In the event of the words of the 
statute being precise and unambiguous in tiiemseives it is only just necessary to expound those 
words in their natural and ordinary sense; thus far and no furtter. This is because these words 
distinctly indicate the intention of the legislature. Hie purpose of interpretation is to discern this 
intention which is conveyed either expressly or impUedly by the languag e used. If the intention is 
expressed, then the task becomes one of the verbal construction alone. But in the absence of any 
intention being expressed by the statute on question to which it gives rise and yet some intention 
has to be,_ of riecessity, imputed to the legislature regarding it, then the interpreter has to 
determine it by inference based on certain le^ principle. In su^ a case, the interpretation has to 
be one, which is commensurate with public benefit. Consequently, if a statute levies a penalty 
without expressly mentioning the recipient of the penalty, then by implication, it goes to the 
oficers of the State. 

‘*7110 subject of the interpretation of a statute, therefore, seems to fall under two general 
heads: What are the principles which govern the ctmstniction of the languag e of an Ai/ of 
Parliament? What are those which guide the interpreter in gathering the intention on those 
incidental points on which the legislature is necessarily presumed to have entertained an opinion 
but on which it has not expressed any?’’ 

Jlrough the process of interpretation, the Court seeks to discern the meaning of the 
legislation through the medium of authoritative forms in which it is expressed. 

. ^ Interpretation, as you have noticed earlier, may be either grammatical or logical. Grammati- 
cal^teipretation regaids exclusively the herbal expression of the law; it does not go beyond the 
^ letter bf the law. Logical interpretation, however, seeks more satisifoctoiy evidence of the true 
interitidfi oftU^ fegiilatuie. 



'in'niNilidWMr tarn m^i neOum ■ 

cnuKniiilfi'-IM orinAdify die letter oNte bnr. Ildi ride i», bcriiid^wr, lui^eGliedto 

exeepiktoi niitl^ ton letter <d law k togicafly detocthw da aooQiMt of eoddguilyf tocoe^^ 
and WaBjpteteiMB. As leganb toe ddkct of soiblgulty, toe Court is na&r a duty to tnwd 
beyond toe letter of toe law so as to determine loom other sources toe ttue intentioa of toe . 
legislatore. to toe case of statutory expression being defective im account of fni^oosistonqt, toe 
Court must ascertain toe spuh of toe law. Secondly, if toe text leads to a reralt whkb is co 
unreasonable that it is 8elf*evident that toe l^i^tuie could not meatt what it says, the Court du^ 
resolve sudi impasse by inferring logically the intention of toe legisla^. 

A statute is enforceable at law, howsoever unreasonable it may be. The duty of the judicatQr 
is to administer the law as it stands. It is not, within its jurisdiction, to see whether the law is justor ? 
unreasonable. The ascertainment of toe justification or reasonableness oflaw being the exdusive ' 
domain of the legislature, it alone can amsider alteration or modificatkm tlier^. Until h k 
altered or modifi^ or amended, toe Court has no choice but to enforce it as it is. 

Literal Coaslmction: The first and nmst elementary rule of construction is that it has tobe 
presumed that toe words and phrases of technical legkiation are used in toeir technical meainng 
they had acquired any. But if the words and jtorases of technical legislation have not been used in 
their totonical meaning, then these are to be presumed to have been used in their ordinary 
meaning, Secondly, it ^ to be presumed that toe phrases snd sentences have to be construed 
according to the rules of grammar. “It is veiy desirable in all cases to adhere to the words of an Act 
of Parliament giving to them that sense whito is their natural import in the order in stoich toey are 
placed”. No departure from this presumption is permissible, if toe language admits of no otoer 
meaning. Even if the language under consideration is susceptible ^ another meaning, die 
departure from toe aforesaid presumption is also not permissible, unless adequate grounds are 
found either in the history or cause of toe enactment or in the context or in toe consequences 
which would result from the literal interpretation, for concluding that interpretation does not give 
the real intention of the legislature. In case there is nothing to modify, alter, qualify the language 
contained in the statute, it has to be construed in the ordinary and natural meaning of toe woito 
and sentences. 

If the language is not only plain but also admits of but one meaning, there is no room for 
inteipretation, maxim being, adito/ute sententia exposUare non indiget. The meaning of this Latm 
maxim is that when you have plain words capable of only one interpretation, no explanation of 
them is required. Therefore, if the legislature enacts anything by the use of clear and unequivocal 
language capable of only one meaning, then it must be enforced, even though it is absurd or 
mischievous. The underlying principle is that toe meaning and intention of a statute has to be 
ascertained from toe plain and uiiambigouous expression employed therein rather than from any 
notions which may be entertained by the Court as to what is just and expedient. However unjust, 
arbitrary or inconvenient the meaning coveyed may be, it must receive its JuU effect. 

But judges are not always prepared to concede as plain language toat which involves 
abiurdity and inconsistency. "In construing wills and, indeed, statutes and all written instnunenfe 
the grammatical and ordinary sense of toe words has to be a^ered to, unless that would lead to 
some abiurdity, some repugnancy or inconsistency with toe rest of the instruments, in which case 
the giiiinmatical and ordinal^/lense of the words may be modified so as to avoid toat absurdity 
and inconsistency but no frirther.” The golden rule k that toe words of a statute must prana fade, 
be given toeir c^naiy meaning. But at toe same time, there may be a choke between two 
interpretations—one narrower and the other wider or bolder. If the narrower interpretation 
would fell to achieve die manifest purpose of the legislation then you shopld avoid a ocmstiuGtipn, 
^ich would reduce the legislatioo to fritilily. In suto a case you toould tatodr accept the widqror 
wider construction based on the view that Pariiament vraiuld fegislate only for the purpose 
bringing about an effective result. 
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then. and. in the absence of dear neoesiity, U is n wrong thing to do'Mf a case h»aot been 
provided for in a statute, it is not to be dealt with merely because there seems to be no good 
masons why it should have been omitted, and the ondssion appears to be oonseqaeally unin¬ 
tentional. 

Reasonable Corrections are not to Over-ride PUun Term; A oonstruetian that wHl leave 
without effect any part of the language of a statute will be rejected normally. For exain]rie, ifan 
Act piniwt y gave a li^t of appeal from one quarter sessions to another it was held that such a 
provision though extraordinaiy and perhaps an over^t, could not be eliminated. 

The fmitowfe Eatemal Clrcmwtances: Ambiguity has to be inteiimted to hatmonise with 
intention. A thing that is within the letter of a statute will generally be interpreted as not witiiin 
the statute unless it is withm the real intention of the le^laturei and the words, if sufficiently 
flexible, must be construed in the sense which, ff grammatically less correct, is more in harmony 
with that intention. This is an elementary rule. Alternative constructions may be equally open. In 
su^ a situation, you are to choose that altmative, which will be consistent witii the smooth 
working of the system which a statute purports to be regulating. You must reject that altematWe 
which introduce uncertainty, friction ot confusfon into the working system. In practical life, 
you will find a language which is rarely so free from ambiguity as to be inaqrable of being used in 
more tiian one sense. If the interpreter has to adhere rigidly to its literal and primary meanings in 
all cases, he might be missing its real meaning in many. 

Historical Setting: In the matter of the history of external drcumstances which lead to the 


enactment, the general rule which applies to the contruction of all odier documents equally 
applies to statutes. In the interpretation of statutes, the interpreter, to call to his aid all those 
external or historical frets which are necessary in the comprehension of tiie subject-matter, scope 
ana objjsct of an enactment, may, as reguds ancient statutes, consult contemporary or other 
authentic works and writings, and may also consider whether a statute was intended to alter die 
law or leave it exactly where it stood before. 

Consolidating Staiuus and Previous Law: You have noticed in preambles to many an Act 
these words and phrases as: “An Act to consolidate previous statutes, etc., etc,” In such a case, 
the Gnirts may stick to a presumption that it is not intended to alter the law and may solve 
doubtful points by the aid of such presumption of intention rejecting the literal construction. 
Even where the Act is “to amend and consolidate the law of insolvency,” it would be reasonable 
to infor that legislature intended the law to stand. 

Usage: Anotiier class of external circumstances which has in peculiar circumstances, been 
sometimes taken into consideration in construing a statute consists of acts done under it, for usage 
may. determine tiie meaning of the language at all events when the memiin g fr not bee from 
. ambiguty. When a statute uses language of doubtffil import, the acting upon it for a long term of 
years may well give an interpretation to that obscure meaning and reduce that uncertainty to a 
feed rule [Broom’s Legal Maxims. 2nd Ed. p 534: Kishon Lai Roy vs. Sharat Chundar 
Mazur^ar, i L.R. 8C S93 (597)]. In otherwords, vdien a legislative measiut of doubtful meaning 
bus, for several years, received an interprefrtion, which hu generally been acted upon by the 
public, the Court should be very unwilling to change that interpretation, unless they see cogent 
ipaspns fe doing so. This rule applies more strongly, where the measure relates not to any 
geueralprindplesof law, fet to some technical or fiscal rule sud asthe registiatioo of documents, 
mid'wfaeie the inlnpietmipB whidi has been put upon the measures is in the case of tiw general 

S aUie [Prakask Oumder vs. Tanchand Doss. I L.R9C SI f87> (FB): NMA vs Sishir 
Uilim, 1969SC. 864^)1 




onlv. FmI^ as« genend prapoiitkm, the wodtcf a itotiite sMoid be oobstrued ia Acboidiiace 
with ^idfetum <}f Lord Watson who 1 ^ with regeid 10 iteedi m tt iinreoofded case thus:'*ne 
deed must be read as a whole in order to ascertain the true meaning of hi sevi^l dauses. aatf the 
words of eadi danse should be so intenneted as to bring thm into banmny with enimt 
provision—if that inteipretation does no violence to the meanii^ of which they are natmes^ 
susceptible”. 

One of the safest guides to the constnicticm of sweeping genmal words, which ate difGcok to 
apply in their fiill literal sense is to examine other wends of import in the same instrument and 
to see tdiat limitations must be imposed cm them. If it is found tirat a number of sudi ej^neniptiS 
have to be subjeetd to limitations and qualifications and that sudt limitations and quahfieatibes 
are of the same nature, that circumstance forms a strong argument for subjecting the expression in 
dispute to a like limitation and qualification. For example, if one section of an Act retpires that 
“Notice” should be “giver” then a verbal notice would generally be suffident. But. if anotiier 
section provides that it should be “served” on person or “left” with him or in a particular manner 
or place, then it would obviously show that a written notice was intended. 

DkfyJMry DtfinWons: In modem times tlmre is a marked tendency to rely on dictianaiies, 
althoui^ reliance thereon has been depricated. It has been held that “in the absence of aiy 
judicial guidance or authority, dictionaries can be consulted.” For technical terms reference may 
be made to technical words. 

Ejqwsition of One Act by Language of AnoAer: “Where tiiere are different statutes in pari 
metaria (i.e, in an analogous case), though made at different times, or even expired and not 
refferring to eadi other, they shall be taken and construed together as one system and as 
explanatory of each other”. 

If two Acts are to be read together then every part of each has had to be construed as if 
contained in one Act. But if there is some manifest discrepancy then such a discrepancy may 
render it necessary to hold that the later Act had modified the earlier. However, this don not 
mean that every word in the later Act is to be interjneted in the same way as in the earlier Act. 

Suppose; the later of tiie two Acts provides that the earlier Act should, so far as was 
consistent, be construed as one with it then an enactment m the later statute that nothing therein 
should include debentures was held to exclude debentures from the earlier one also. 


In the event of a single Section of an Act being incorporated into another statute, it must be 
read in the sense whidi it bore in the original Act, from which it is taken. Consequently, it is but 
legitimate to refer to all the rest of that Act to ascertain what the Section means, though one 
Section only is incorporated in the new Act. 

A bye-law vdiich, for example, authorises* the election of any person to be the chairman of an 
orguisation would be constraed to as to harmonise and not to conflict, with an earlier one uduch 
limited the appointment to person possessed of certain qualifications. “Any person", in thiscase, 
Would be understood to mean only any eligible person. 

Earlier Act Explained by Later: Not only may the later Act be construed in the light of earlimr 
but it sometimes fiunishes a legislative interpretation of the earlier, if it is in pari mataia and if but 
only if the provisions of the ^lier Act are unbiguous. * 

The mere omission in a later statute of a nagative provision contained in an earlier statue 
cannot by itself have the result of substantive affirmation. It is necessary tosee howtitelaw woirid 
have stood without the origina] proviso and the terms in which the repealed sections are. 
re-enacted. * ' 

General ruitt and forms framed under an Act whidi enacted diat they’shouM have the same 
force as if they had been included in it may dw be referred to for the purposes of asBsli^g in tite 

intoipretationofiheAct. 



Jtefeyw»teJto«rferfi4cfrWheicap>rt<>fwActto 
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a duty <n nee hones, cab hotses and an odier hones, bad beenipecifNh'npealadafJapn^ 

nee horses, then nee hones wouM be subsequently treated as being outside the Actthtt.dke 
remaining words, cab horses, and all other horses, would obviously have included in them. . 

TV TMfr-Maiihial Notet-TTie P na ab it Statntaty Ins tr u iM i ils 

Ttik: It is now a settled law that the title of a statute is an important [wt of die Act. 
’nwrefore, it may be lefemd to for the purpose of ascertaining its original scope as wdl as Sot the 
purpose of throwing light on its oonstruction. Ihis rule applies to the “fong” title, and not to 
title, Short title is chosen merely for convenienee, its object b^idratification and not 
descrhrtion: Ihe true nature of the law is determined not the name given to it or by its form but 

bt its substance. However, die tide cannot ovmide the dear meaning of the enactment. Hie 
construction of a statute is not limited by its titte. 

Marginal Notes, Punctuation and lUustration: The marginal note cannot control die meaning 
of the body of a Section, should the language thereof be clear and unambiguous. In the event of 
the lan g ua ge of the Section being clear, it may be that there has been an acddental sl:^ in die 
marg inal note rather than that the marginal note is correct and the acddential slip is in the body of 
the Section its^. 

For the purpose of construirig an Act, reference cannot be made to matgiiul notes. Illustra¬ 
tions to a S^on are relevant a^ valuable in the matter of coostniirig the terct; they cannot 
eontrol the Section. These are to be taken as part of the statute. They ate side notes ami are of 
some assistance since diey show the drift of the Section. 

“Tbe general rule of law as to marginal notes, at any rate in public General Act of Parliament 
... is founded .... upon die ptiuiple that those notes are insetted not by Parliament nor 
imder the authority of Parliament, but by irresponsible persons. Where, however, the marginal 
notes are mention^ as already existing and eatablMied, it may well be that they do tam apart of 
an Act of Parliament”. Headings are not mere marginal notes. 

Word of a Section should be pteferied to anyfoing contained in the marginal note. When a 
statute has been carefiilly punamied and there is dwbt about its meaning, a weight should 
undoubtedly be given topunettfatioR. Punctuation may have its uses in certain cases but it cannot 
emtai^ be regarded as a controlling element and H cannot be allowed to control ^ plain 
meaniiig of the text. Punctuation is i^r all .*! minor element in the constructioa of a statute 
{Crawfi^: On Statutory Construction, 343 approved in inany Indian cases). Buteofor as the Act 
of Ae hidian Legi^ture and the Constitution of India are conoetiied it has been held that in 
India, die pimctuation in the statutes should not be ignored. 

/IfoininfoR which are app^ided to a Section of an Act should be accepted if diat can be done, 
as being relevant and valuable in construing the text. Tf the mejining nf the ensrtmi-iit itself were 
doubthd, reference' to die illustration, in oi^ to clear the meaning would be justified. If there 
any conffict between the illustration and the main enactment, the illustration must give way to die 
latter. 

^Preamble, a Guide to Intatdon: The preamble of a statute is a prefectory statement at its 
beginning. It does not override the plain provisionsdiereof. It is a sound means of finding out the 
meaning of the statute a^, as it were a 1^ to the undostanding of h as wdl. Gmienity, it states 
the general object and intention (d the tegislature in paaong the Act. It may be feghimately 
onnMfed fa the pmpoiecf resolving ^ambiguity or far the purpose of im pntmg die meaning 
of words which mq^ have more dum one or for ^ purpose of keqdng of effect of the Act within 

hi teal 10^, whenever the enacting part is in any ^ these lespectsopen fo doubt. 

. Tho^tb a pfeanAfenay thrownsefid fight aato wlwt a BtatMe inhmds toreach, it is a settled 

.nde dial the pieanddecannot restrict or esil^ or quality the enaetiivpart, wimn dmlangHagCi 
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upob die eaac^ pottion of tbe iticnte. A pnenble eon onljr be brought mmui ' 
(XHistrucIhmifdieleiviageofartatiiteisiiotc^^ ' 

^ ineaB^ is foimd to be more extensive than die eaacdng pvt then it h egpil^ 
inefficacious to oontnd the effect of the latter, when it k olhenwiie'free fiw doubt. 

Tbe preainbk may now be legsrded, like the title, as a part of the Aitute for (he puipose of 
e]q)ainkig, lestrioting or even extmiduii enacting words but not for the purpose of ({ualiqnqg or 
limit^expressedimvisitms couched in dtor and nambigmus terms. 'ey'- 

l&pieambie to an Act dudoiea the primaiy intmtion of die tegkfadure. But it cuMit 
overri^ provisioos <rf the Act as has been stated earlier. 

Htodtnigr-* The headings prefixed to a Section or a set of SectionB in some modem Adi ate 
looked upon as preambles to dioee Sectknis. They cannot control the plain wtxds at the Ad. 
However, diey nuyeiqilain ambiguous words. “While the Court k endd^ to lode at the headiiig 
in an Ad of Parliunent to resolve any doubt they mi^ have as to ambiguous wrads, the law k 
quite dear that you cannot use sudi headii^ to give a di&rent efied to clS^ woids in the Section 
where dme cannof be any doubt as to thdr onfinaty meaning”. 

A heading to one group of Sections cannot be used to interpret another group of Sections. 

Retmspeetive Ef^ The general rule governing the construction of statutes and statutoqr 
rules as well, k diat no statute k to have a retrospective effed beyond the time of its commenoe' 
ment. Husk because die rule and law of Parliament k that Nova(^nstitutiofiuturisfmman4At 
im/Mwiere nonprasiends (i.e, a new law ought to regulaie what k to follow, not die p^). 

In die absence at express words or necessary intendment, it cannot be supposed that die 
legislature meant to dqnive a man of a vested right. There k a material (fifEerence when statute hi 
d^ing with rights, alr^y vested, not intended to be taken away and when it k dealing widi mere 
procemue to recover those rights which it may be quite reasonable to regulate and alter. There k 
no vested right in procedure. 

Retrospective effed cannot be given to an Act unless it k eqnessly provided for, because 
such a course would deprive vested rights md may convert acts, whidi were legal when they weie 
done, into illegal acts 1 ^ vice vena. 

The kgklatuie can enad laws that are retroqiective or retroactive in effed. 

Laws are construed as operating proqiedively in cases and on facts wfaidi come htto 
exktence after the statutes are passed, unless a retrospective effed can clearly be contended. 

^ Interpretation Oauses: The legislature has the power to embody in a statute itself a definition 
of its own language. When a word or phraae k defined as having a particular meamng in 
enactment, it k tiiat meaning and that meaning alone which must be given to it in mterptetingn 
Section of the Ad unless thm be anything repugnant in the contexts. The Court ewinot igpii^ 
the statutory definition and proceed to try and extred the true meaning of die expreasioo 
independently of it. 

The purpose df a definK.dn clause k biftdd: (i) toprove a k^ to the proper interpretation of 
the enactment; and (ii) to shorten the language of the enacting part of tiie statute to avoid 
I epetitkm of the same voids contained in die dd^tkn every time die legfsIatuK wants to le^ to 
the thing contained in the definition. 

It has been a universally accepted prinic^ tiiat vdieie an exprei^ k defined in an Ad, it 
must be taken to have, tinoo^XNit the Act, tile meanhig assigned tolh <9 definilion, nnkis by 
doii^ spai^ lepugjuux^ kcreated ffl tim inlb|Mor oootBiL 





‘‘Udas there is aeyddig r^epuHt ht the Bibitis or ooniacr"; Sock ii fb«li» 
incoipQtated in modem dnAmg. Even if there are no such ownk, Iheee me ibFas/i io w 
.mri*r rtnnd and littie weight fa to be attributed to aiich an omimion. Under Sectkm 3 of tfe 
GeneralChiuesAct, tfaedefinitianof theirord ‘pnson' indudeianyiXMiqNmyorawkiitiQao^^ 
body of individuals, vkether incoiporated or not”. Ihe Suprene Court held that to na p o rt the 
' defWtionofthe‘‘peiB(»”intheGeneralClau8e8AetmtoSecti(Hi4oftheIndianPaitnetaliipA0t 
would be totally iqnigoant to the subject of partoeidiip law and that the word “person” in 
Section 4 co ntemplated only natural but not artificial (i.e, 1^) person. A “firm” not being 
“person” was not as such entitled to enter into partnership with another firm, Hindu undivided 
famil y or individual UTufic/utnd Lozmi Narayan vs. Lower Income Tax, 1956 S C. 354 (358)]. 

“Ami includes": This fa a phrase of extension and not a restrictive definition. It inqxffts 
addition. Ilierefore, when in an interpretation clause it is stated that a certain term includes so 
and so it fa implied t^ the term retained its ordinary meaning, whatever, it may mean. It is only 
an extended force and does not limit the meaning of the term to the substance of the definition. 

‘ Means": This word indicates that the definition fa a hard and fast definition and that no other 
meanii^ can be imputed to the expression than that which fa put down in the definition. Thus, 
when the legfalature uses the word “means,” it signifies that the legislature wants to exhaust the 
significanoe of the term defined. 

The use of the words “denotes" in contradistinction to the words “means": In such a case, the 
definition in the interpretation clause does not purport in the strict sense to be a definition of the 
particular word. 

"Demed": The word fa frequently found in modem statutes fr>r many purposes. The 
meaning to be attached to this woid must depend on the context in whidi it is used. A deeming 
provision postulates that a thing, deemed to be something else is not iii fru:t the thing which it is 
^medtobe. In odier words, w^n a thing fa deemed to be something else, itji to beneath as if 
it is that tiling, though in fact it fa not. Cemuquentiy, deeming proviston creates a legal fiction. 
The effect of sudi a legal fiction is that a positkmwhi^ otherwise would not obtain fa deemed to 
(fotain under the given dicumstances. Ihus, where a person fa “deemed to be” something, ^ 
only meaning is ttat whereas, he is not in reality that something, the Act requires him to be 
treated as if he were. Where one thing is not the same as another thing, but the legislature says 
that, it shall be deemed to be same dung or where the statute enacts t^t something should be 
deemed to Have been done, which in fact has not been done, it creates a legal fiction. In tiiat case, 
the Court is entitled to and bound to ascertain for what purposes and between what persons the 
statutory fiction is to be resorted to and full effect must be given to the statutory firaon and it 
should be carried to its logical oondusion. 

Schedule: As the schedules form a part of an Act, these must be read together with the Act 
fbraOpu/pose ofamstniction. But the expression in the schedule cannot control or prevail over 
the ex^ss enactment. If there fa any appearance of inconsistency between the schedule and the 
enactment, the enactment shall pi^ail. For example, if the provision of tiie Gvil Procedure Code 
1908, and its scheduls are in conflict then the Code must prevail. ^ 

Terms mid General wnds: 

Words Understood According to their Subject matter: When there fa doubt about the mean^ 
of the words of a statute, these should be understood in the sense in which they best harmonise 
witfa the subject of the enactment and the object which the legfalature had in view. Their meanmg 
is found not so much in a strictly granmatical or etymological propriety of language, nor even m its 
popular use, as in the subject or in the occasion on which they are used and foe ^ject to be 
atbimed. 

Otammatically, tiiey may cover it. Eut udienever a statute or document is to be construed, it 
auut be construed not according to the more ordinaiy general meaning of tiie words but in 
imeotdanoe with the ofdianiy meaning of the words as sf^M to the subject-mattm wifo regard to 
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the jnitieiitar ipetming In wliicfa th^ are ued and nadentood m. me particaha IMaeto 
qiie^tk», fta that meaning h moie apeeabte to the object and iateatioB. Woida in waimaa iMiji. 
freffleal^conttiued in popular meaning and not in then technical meaning. 

Ben^icja/Ctotsirucdcm: It is the du^ of the judge to nialm such conatnictioo of a itatote% 
shall siqipteas the ndiciiief and advance die remedy. Even in the case where the nsnalmeanhiipif 
langmge hdls ahoit erf die whole (rfiject cS die kgidature, a more eataded meaning ap|^ik 
attributed to the words, provided th^ are biity suscqitible of it. If, however, dicnmstancetlit 
the Act show'that die phiaseoiogy is used in a larger sense dian its ordmaiy meaaingdien tolt 
sense may be given to it. If the object of a statute is the public safely then its woidiag mnat be 
interpiet^ widely to give effect to that object. Thus, ^ tegUature having mteaded, wide 
passing the Worknren’s Compensation Act, that every workman ia the prescribed trades ahmdd 
be entitled to coiqienaation, it was held diat the Act ou^t to be construed, so far as poaa^, to 
give effect to its primary provisions.. 

Statutes which require somediiiig to be done, e.g., a statute which requires nodcerdactoafor 
anything (kme, are to be construed as including an omission of an act which ou^t to be done ia 
well as TO commission of a wrongfiil act. Again, a statute that requires something to be done by a 

E erson would be complied with generally if die thing were done by anodiet on ^ behalf and by 
is authority, for it would be presumed that drere was no intention to prevent the apiriicatiaii cn 
the general principle of the law that quo foot per alium foot ^ se (i.e„ he who acts throi^ 
another is deemed to act in person), unleu tfam was somediiiig in either the language or TO 
object of the statute uhich showed that personal act was intimded. This is bec^, where 
personal act is intended, the prii^le that delegats non po^ dd^are (delegate cannot dele¬ 
gate) applies. Where an Act requires that notice should be signed by certain public trustees or by 
dieir dak, it was held that signature of their derk who held a genaal authority from his em(rfqyer 
to sign all dbcumwitt issued from his office was not a oompliaro with the Act. 


Excqrtional Cmutntctkm: (a) Common Sense: Despite the general rule that frill effect must 
be given toevery word, if no sensible meaning can be fix^toaw^ or phase, or if it would defeat 
the real object of TO enactment, it should be eliminated. The words of astatute must be constined 
so as to give a sensible meaning to them if pouible. They ought to be oonstnied uats ma0s vakat 
quampereat. The meaning of to Latin nuudm is diat it is better for a thing to have effect dma to 
bemadevoid. 


(b) The Con/unedon "or” and "and”: To cany out the intention of the legislatiire, it hi 
occasionally found necessary to read the conjunction “or” and "and”, one or the otiier. 

(c) “May", "Muf* and "SluiU": The me of TO word “shall” would not of itself make a 
provision of the Act mandatory. It has to be construed witb refetenoe to TO context miriikhit'ii. 
used. Tims, to against TO Oovenunent the wmd “shall” when used in statutes, it is to beoootrued 
as “may” unless a oontraiy 'ntention is manifest. Thus, a provisioo in a crimtoal stttute that' te 
trffendadun be punUied as TO statute preacribes, is not necessarily to be taken as agnnrffoe 
Government to direct prosecution undaTOprovisionratha than 9omeo(liasqi|dics(bleitabitta, 
On the odia hand, when it ww enacted by Section S64, Code (rfCivil Procedure, l882,1hiitTO 
appellale Court not lemand a case except as provided in Seetkm SS2, a Rsnaod order In 
oontraverrtkm of foit Section was bdd to be ill^. 

^il* 



It ii wdl settled tet the use of die MRd‘may* in a itptiiloiy ^oiviite 
show diat die proviikn is dinctmy in natnie. Ea some cases die kgidiliiB niqr w 
‘nay’ as a matter of piue oonventional courtesy and yet intend a maddatory tone. Ih order 
theiefoK, to inteipret the import die word‘may^ we have to consider various factors, e.j;. 

object and the sdieme of the Act, die context of dm badcground against adiidi the wordshaw 
been used, the purpose and advantages of die Act sou^t to be achieved by the use of dus word 
and the like. It is equally well settled that whme the word‘may* involves a discietion ooqiled with 
an obhgidion or where it confers a positive benefit to general dass of subjects in an utilly Act, or 
where the Court advaices a remedy and nij^iresses die mischief or where giving the word a 
directory wenificiiiKg would defeat the very object of the Act then the word ‘may’ should be 
interpr^ to convey a mandatory force. Wtere a discretion is conferred up on a public andiotity 
coupled with an obligation, the word‘may’should be construed to mean a command. Similatiy, 
triien an order of the Government or a statute confers a power on an authority, in disdiatge of a 
public duty and though such power appean to be permissive, it is imperative that the audiority 
should exercise that power in discharge of its duties. 

The word ‘mi^’ is often read as ‘shall’ or ‘must’ when there is something in die nature of the 
thing to be done, which makes it the duty of die person on whom the power is conferred to 
exercise die power. No general rule can be laid down for dedding whethere any particular 
provision in a statute is mandatory, meaning thereby that non-observance thereof, involves the 
consequences of invalidity or only directory, Le., a discretion, non-observance of which does not 
entail the consequence of invalidity, whatever other consequences may occur. But in each case 
die Court has to decide die legislature’s intent. Did the legislature intend in makding die statutory 
{Hovisums Aat non-observance of this would entail invalidity or did it not? To decide this, we 
have to consider not only the actual words used, but the sdieme of the statute; the intended 
benefit to public or what is enjoined by the provisions and the material danger to public by the 
contravention of the scheme. The use of expression ‘shall’ or ‘may’ is not decisive. Having regard 
to the context, the eiqiression ‘may’ has varying significance. In some context, it is purely 
permissive, while in odiras it may confer a power and i^e it obligatory upon the perstm invested 
with power to exercise it as laid down. 

Ibere is no doubt diat the word ‘may’ generally does not mean ‘must’ or ‘shall’. But the word 
‘may’ is capable of meaning ‘must’ or ‘shall’ in the light of the context. 

When a statute uses me word ‘shall’, prime fade it is mandatory but it is sometimes not so 
interpreted if the context or intention otherwise demands. Thus, under certain circumstances die 
expression ‘shall’ is construed as ’may’. The term ‘shall’ in its ordinary singnificance, is mandato ry . 
and the Court shall ordinarily give that interpretation to that term, unlessi such an interpretation 
lea^ to some absurd or inconvenient consquences or be at variance with the intent of the 
le^ature, or to be collected from other parts of the Act. For ascertaining the real intention of the 
l^islatiire, the Court may consider, inter aUa, the nature and the design of the statute and the 
consquences whirii would flow from constructing it one way or the other, the impact of other, 
(TOvisioiis whereby the necessity of comlying widi the provisions in questions is avoided, the 
draimstances, namely, whether or not the statute provides for a contingency of non-oomplianoe 
^ provmon being visited by some penalty, the serious or trivial consequences tiuit flow 
therefrom and above all whether the object of the l^islation will be or fiirthered. 

Keeping the above principles in mind, the Court held that provision as to time in Section 17 (1) of 
the IndiKtrial Disputes Act, 1947, was directory and not mandatory. 

However, it may be noted^that where a specific penalty is provided in a statute for non- 
oompliaiioe with die particular provismn in the Act itself, no discretion is left to the Court to 
determhie udiether sudi piovision is directory or mandatory. 

Hie practical bearing of the distinction between a provisiao adiich is mandatory and one 
which is ifrsictoiy is that while in the former case, timust be strictly observed, in die case of die 
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pw <igdeiiB e o?w«wet^lfpHwHrionfh)w.«po^wd>^^ 

wbe^itdocwfoorootwiUdqi^oai^ooiuklBcitkmaatl^iiatureof^ttiateBipv^^ 
to bi^ dooe, :tlie objoct tor wUdi it k done aad die peipom lor whose bowit tbe pQwet IS to be 
exeidied. , ' " _ 

{df '7ireUifbeLaH!/b/"'Itktheonlinaiyfo(mwliemjuikdktiaokgiven^tlieCoarttodoa 
puliciibr diing, to dMt it k lawfid for die Court to do it and that k said, the Cmiit k 
boond to do dw particular thing and it kin fact unlawfiil to do anything eke. “Bydieooiirtesycii 
parfiament when deadng whh Courts, the word‘law&l’k used”. 

The aforesaid expression k not equivocal. It k plain and unambiguous. The words Gontamad 
in die said expression merely make that legal and possible, whidi there would otherwise boko 
right or auduirity to do. They are merely enabling words. They are used m a statute when'it k 
intended to permit 'unmething to be d^ which previously could not legally be done. The 
above-mentioned words ‘are apt words to eiqneas that power k given and priimfade the doneeof 
a power may either exercise it or leave it unumd; it k not accurate to say that, primafade, diey are 
equivalent to saying that die donee may do it but if the object for which die power k oottCerr^, k 
for the purpose of oiforcing a right, diere may be a duty cast on die donee of the power to exercise 
it for the bmdt of those who have that right, when required on dieir behalf. When there k such a 
duty, it k not inaccurate to say that the words conferring the power are equivalent to saymg that 
the donee must exercise it.” 

The same principle wiU apply where the legislature uses permssive expression like as he 
thinks fit or at his dMoerion. The meaning of sudi words k the same whedier there k or knot a 
duty or obligation to use the (tower which they confer. They are potential and never in thmnselves 
significant ^ any obligation. 

Sabordfamte PrlndplBs 

Effea of Usa^: The best eiqiosition of statute or any other document, it k averred, k that 
which it has received from contemporary authority. The two Latin maxima in thk reg^ are: 
Optima Legum interpm est consuetudo (Le., the custom k the best interpreter of die law); 
Contemporanea esposita est optima etfortissima in lege (i. e., the best way to interpret a document 
is to reaid as it woidd have read when made). Where thk has been given by enactment or judkial 
decision, it k of course to be accepted as conclusive. But the meaning (nibUcly given by the 
contemporary or ktog professional usage k presumed to be the true one, even when die language 
has etyTOkx^Uy or popularly a different meaning. If it has put a wrong meaning on unairingih 
ous language, it is rather an qipresskm of diose concerned than an exposition of an Act and must 
be corrected. 

Asscoialed Words Understood in a Qmmonsense: When two words or expressions are 
ooupM together one of which goierally excludes the other, it k obvious that the mrae general 
\term k used in a meaning exch^ing the specific one. For exanqile, thou^ the words like cows, 
sheep and hosres standing alone com|)tehend hewers, lambs and ponies reflectively ,yet they 
would be understood as ei^uding them, (fihe fener words were coupled widi them. 

When two or more wortis which are sinceptible of analogous meaning are coiqiled together, 
then they are understood to be used in their congnate sense. They take, as it were, their ootour 
from ead other, Le., the more general is restricted to a sense analogous to die less general. For 
example, ^ expressioo, “plam of public resort” assumes a very different meanmg when 
coupled with “roads and streets” bom that which it would have if the accompanying expression 
was “bouses”. Suppose there appears an expression in a statute like tfik: “houses frn pkUie 
refreshment, resort ami entertainment”. In dik case the last word, namely, “entertainment" kto 






be widentood not as ttea tri c ri or miw i hil of otter 
o^butiitt to iMdik, mit mental, 

GeneFicWorAFofl0N'2nfM0>v5pee^Wonb:ItistteiMOfifeaBnt«pac«tfB8B««yti)l 
th» nther tew feaeral tenitt itkadem Muris) wfaicfe aftiadi the maX ftettttat 
iDuittittio^ the rule, we shaU now conihler. In the abstract, goeral wovdi, Uke idlota. 
nifrivyt h*ir M l meaning though tteythottM not be extended so at toconfineiBiitlBn 

to whidi they are obviously not germane. But tte geoen| ««nl which folkiws particidar and 
medfic words of the same nature as itself takes Its meani^ from them, and is prcobnwd to be 
restricted to the same genus as ttose words. In other words it is to be read asoomptehoidihgonly 
Mn g* those designated by ttem.nnkss. of course, there is something tb show .. 

that a wider sense was intended, e.g., a pro^ spedficaily exoqrting certain daaaes deaily not 
within the suggested genus. 

Unless there is genus or category there is no room for the application of tte e/Midem geneiii 
doctrine. The words “war, distiubance or any other cause” comprise a category of vioimt acts 
attributable to human agency. 

In such drcumstanoes, the gmeral wmds are construed generally. The restricted meaning 
which primarily attaches to the general words a rejected, whra there are adequate grounds to 
sitow that it has not been used in the limited order of ideas to which its predecessors t^ng. If it 
can be seen from a wider inflection of the scope of Isolation ttat the general words, in fate of 
the fact ttot they follow particular words, are nonetheless be construed generally, effi^ must be 
given to the intention of the legislature as gathered from the larger survey. 

The general principle of e/uidaR genenr applies only where the spei^c words ate all of the 
same nature. When there ate different generis, then tte meaning of general words remains 
uneffected by its connection with them. Thus, where an Act made ft penal to convey to a person, 
so as to facilitate his escape, ‘any mask, dress or disguise or any latter or any otter artiele or 
tiling”, it was held that the last general terms were to be understood in tte primary and wide 
meaning and as induding any article or thi^ whatsoever which could in any manner foctttate the 
escape ^a prisoner such as crowbar. In this case, the several particular wo^ like “du^uise” and 
“latter” exhaust the whole genera and the last general words must be understood, therefore, as 
referring to other genera. 

Computation of time: The word "niontii” means the miIwmIt month. Again utten so many 
“clear days” or so many days “at least” are given to do an act or again “nor less rfom” so many days 
are to intervene both the terminal days are excluded from the computation. Where a statute refers 
to the age of any person tte common law rule usually applies ttat tte person reaches that age on 
die day before his birthday [R. vs. Clifford 1939,27Cr. App. R. 441. 

When a statute requires that something shall be done ‘forthwith’ or ‘immediately’ or even 
‘butan^\ then it would probably be understood as long as a reasonable time for doing it. If the 
statute r^uires some act to be done periodically aixl recurrently once in a certain space of time, 
e.g., the inspection of boilers of steamers once in ax months, it would probably be understood to 
meim timt not more ttan six months should elapse between the two acts. It would not be satisfied,' 
by dividing the years into two equal periods and doing tte act once at the h ymning crftte first and 
once at the end of the second period. 
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.M^:^liefiBniioestotlie**AGt'*kthliStiidypB|Mrtn1o1te CoipMfci 
. Aol, 193^ M amended up to. 24.1177. 

IMndnclion: The word ‘Secretary'hu been derived from the* Latin wted 
*jkffetaiias'which ligniflee the notary, a scribe, etc. Aeooiding to the Oxford 
jDloliopary, the word means G) one who is entrused with private or seerel natters t 
a corill^nt; 0>) one whose ofilce it is to write for another. especiaUy one vdm is 
: enqdoycd to opndnot correspondence, to keep records and usually to transact 
7vat)oosotherbusiaess, for another person, a society, a corporatioa ot a pnblie 
body. 

A private secretary is one employed by a minister, or other high oflldal.liBr 
the personal conespondence connected with his official position. With the r«—f 
of time^ the modem secretary has become indispensable to the conduct of 
industry, commerce and society, and not the less because most of his worh may be 
eanied on behind the scene while others receive the public credit primarily due to 

uyi. 

A good secretary always strives to conceal his employer's defbets and 
diBCnaes attention on his virtues. He shields him alike from the nbiqnitons inter* 
idawer and the garrulous inventor who boasts a remedy for every ill. He keqps 
fiom him the things he need not know and acquaints him only with such things 
gyU ought to know. In nutshell, he is a man of dbeemment. discretion and taeU 

Moreover, the secretary must be discreet, diplomatie and loyal and must have 
courage, initiative, foresight, prudence, tact and ability to delegate and to insist 
ngon proper delegation in others. There are four principal qualities which a proper 
secretary niust have: humaneness, integrity, diligence and loyalty. If he is to do 
lik worh properly, he most have a real appreciation of the human problems that 
aflecl man's actioiu. He must have broad shoulders too; for if things go wrong he 
is often a convenient person upon whom to fix the blame, whereas if things go 
tight, he may not always receive the credit whidi is his due. He will generally have 
Ulrie time or opportunity to become a specialist, but he most nevertheless at all 
tiiHM nmaUhhiy place his knowledge, advice and experience at the disposal of 
^^Xthose who can make the best use of them for the general good of his company or 
/MgaBisation. 

Secretarial jobs need some training and skill and a sort of mental eqm'pment 
wMh a background of education to enable the secretary to discharge his duties or 
ftmetions iriiich are onerous and multifarious. Secretarial practice offers such 
hi oUurae of knowledge and practical training to mentally equip one for secretarial 
f^mcrions. 
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The lotjeet of Moratuial practice it moieaa art than a adenoeb alaoe Oa 
knowledge it ifflpartiit that of the methoda, procednna, or meana to attain the 
teohniquea and the raquiaite thill, adaptability and penonaliQr that nlake one a 
anccetafid Mcntaiy. 

Afp^ammtofaecretarksaiidthetr AokstA aeoetaiy hat been dellned 
H “any individual poaaetaing the preacribed qnalification appointed toperfbnn 
the dutiea which may be performed by a aecretaiy under the Companiea Act end 
aqy other adminiatrative or miniateiial dutiea” [Section 2 (45) na amended by fi]^~ 
Oompaniea (Amendment) Acl^ 1974]. 

The aecretary of a company ia aometimea appointed by the artklea of the 
company. Even if he ia so appointed, it is e ss en tial that the appointment ahonld 
be confirmed, at the first laceting of the Board of Directors by a resolntion in the 
following form: 

“Resolved that Shri.be and/or is hereby appointed Secretary of ihe 

company on a salary of Rs.per month on such terms u the Board may deter' 

mine from time to time.’* ‘ 

When the appointment is made, a copy of the resolution diould be forwarded 
to the Registrar of Companies so that he may accqn the returns, under theCoiiH 
panies Act, certified by him. 

The dutiea ofacompanysecietary may be broadly classified as: (i) sttM- 
tory; (ii) in relation to the directors, shareholders and the public ; and (iii) 
administrative. 

The formost duty of a company secretary is to attend to all the statutory 
or legal requirements that must be complkd with by a company. The Coinpahiea 
Act, the Income-tax Act, the Indian Stamp Act and other Acta impose several 
obligations on every company. As the principal ofBcer of the company, it is his 
duty to satisfactorily comply with them. 

The Secretary is also responsible to the directors for carryiiig out th^ 
policies, deeisions and directions; also to maintain a record of the proeeeding 'Of 
their meetings. 

The Secretary is expected to generally watch the interests of shaieholdscsifKfi. 
But he must not disclose the afiairs of the company to any one of them individnallyx 
If any information is to be given, be should release it simultaneously to all of them. 
More particularly, a Secretary is required to place before the Board applicationa §ot 
allotment, transfer and transmission of shares. Before doing so, he must ansmu 
that the applications arc supported by proper documentary pvjdence and (hnl thh 
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iBlwmt of any one of the ehanholden will not be ndvenely effMled by nay sndi 
tnuMfer. .. 

i>. The Seentaiy nbo ii often plaoedinehergeoftheadminietnitionofthe 
ottot, laithat caMb it wQl be hie doty to ezeicue pn^er superviaion over the 
working of the office ao as to eneore that maximum eflBden^ in adniniitrathMi is 
achieved. 

If ^ LsgalpaaMonef Secrelaiy: Though the Companies 1936 does not 
deflne the kgal position of a company secntary, yet his position may be assessed 
and dacribed from the nature of the duties he is requited to discharge, pursuant to 
hisagicement with the company and in conformity with the statute. Yon have 
nlrsady read the statutory definition of the Secretary in Section 2(43) of the Com- 
p n ni es Act You should also note that according to Section 2(30) of the Act, the 
Secretary is the officer of the company and his legal position is determined accord¬ 
ingly. An oflker is regarded as a salaried person who is not a clerh and who hu 
been appointed to perform certain specific duties. Therefore, the Secretary is, in 
the qye of law, a salaried person, a servant of the company under the control and 
subject to the directions of the Board of Directors. Legally, the company secre¬ 
tary is the confidential servant of the Board, doing such work asketa told to do 
and as has been laid down by the statute. Practically, when applied to the Execu¬ 
tive Secretary, the phrase "as he is told to do*'is to be rephued by the phrase "as 
may be delegated to him". You will perhaps appreciate that there is world of 
diibreaoe between the aforesaid two phases. He has no original authority to act 
or to represent the company or to enter into any binding contract on its behalf. But 
in terms of the Code of Civil Procedure, the Secretary is the principal officer oS the 
company and, consequently, hu the authority to sign court papers and other 
documents for the company. 

In the financial interests of the company, the functions of the Seeretaty 
should be well defined. He is qipointed by the company to perform ministerial. or 
administrative dotiu in couonance with the provisions of the Compantes Act To 
this extent, he is a sub-ordinate officer and his remuneration don not come in the 
^•.^waknlation of overall managerial remuneration under Section 198. But where 
V jnianagerial powers are r’uifened on him to the extent of management of the whole 
oranbstantiallythe whole of the aflTairs of the company, then the Secretary, no^ 
withstanding 1^ designation, shall be treated u Manager within the meaning of the 
Cdttqianin Act Further, where in that capadty he is also a director of the com- 
paity, he shall be looked upon M a managing director. In either case, the Secre¬ 
tary's remuneration would, of course, come within the calculation of the managerial 
reunnentlon under Section 198. 
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Meliphoric8lly,MCfetariesaret!ieean.egpMaBdliudi,wliOe tin dlieololl 

UB the of the company. Since a company, being ijurl^ea penana, has ab’ 
pfryicai tirifiiiiiM, it cao Only act throngh human agendee, and the Boaid of 
DhectonoonetitatNthii agency. Conieqnantly, all the powen and aothoiMee of 
the compe py aie vested in the Boaid of Difecton. Jnet ae dm human biain dictalen 
fhehnetioiiBofiheoihenUmbaofthabody. to alao the diiecton undodUMily 
flame the policies for the organisation and the business of a company, its pnsM ^ 
management and fntura expansion. The directors, not bong the eerrantB of the > 
oompnny, cannot be expected to attend to the company’s bosiness at all tfanes. 
Iberefore, the day>to-dayaffisits of the company have got to be ddngated to a 
penon. Such a penon is appointed as the Seeretary who exeentes or imploaiinli 
dm poDciesofthe directors and who has to foUow their directions. He is saM to 
be the mouthpiece of the directors, because through him the voice of the company 
is communicated to the shareholders and outside worid. Just ae the ears, ayes and 
hands of a human body function in thdr actual dealing with the outside world at 
the dictates of the brains, so also the Seeretary of a company carries on din day 
to^ay administration and management of the company under the control and 
of the directors. 

But the position of the secretary, in actual practice, may be somewhat 
didbrent An accomplished secretary acts as the brain of the oompnny. His 
abiiity, his contacts with the commercial world and his administrative control over 
the whole oflke—all this enables the secretary to vitally influence the 
in all matters of policy and administration, the directoie consult an experienced and 
well GonvetBant sreretary. He is bestowed with ample disccedonsry powers whicli 
he can exercise without intervention of the Board of Directors. The secretary v(iw 
vfv the administrative set'up of a company, is often next to the MUMgttn direetor. 

He, as an executive head, is empowered to supervise and control the seew ' 

tariel and share department or other departments and may even have the power to 
appoint and dismiss the staff working under him, depending upon the Boaid'h 
decisions in this respect. The Board may, hovrever, delegate to him various 
powers. Such a delegation depends on the imtnre of the appointment and the 
dimension of the company. Powers of the company are vested in the Board and 
Oe secretary has the power to do only such acts as are of purely ministerial nature " 

and as have been delegated to him by the Board. 

Being the nrincinal oflBoer of the company, hw h ifttiMtrimw n«ii% 

the aidcieB, the defy to affix the common seal to documents and countersign them. 

He b also empowered to sign court papers and documents, ae we havealready 
staled earlier, under the Code of Gvfl Procedure, 1908. 
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tlalriWki Hicr Ifee CMvoki ktti Hm CompraiM (Amendment) Act, 1974 
heilnlfoddoed a new Section' 3fi3A wheraby it it provided that evmp 
coaqMBy having a paid up ahan caidtal of Re. 25 laUu or more have m 
whole timn eacratary; when the Board dt Diicoton of any soch company emn- 
priM only two dir^ri neither of them can be the aecretary of the company. In 
ottarwoi^ for a company haying km than Rs. 25 lakhs as its paid-np sham 
capllhl the appointment of a aecretary knot oompnlsoty. And, therefore, the Act 
, dees not specify any duty for him to perform. 

* Any firm or body corporate holding ofke as a secretary of a company at 

the commencement of tto Companka (Amendment) Act, 1974 most vacate Bm 
ofleeaaa eeeratary within six months form such commenement. Where any 
individnal h holding, at the commencement of the Companies (Amendment) Ac4 
1974k office as the eeeretaiy of mote than one company having a paid-up sham 
cnpftal of Ra. 25 lakhs or mote he shall, within a period of six months from anch 
connnoneenisnt, exeidae hk option as to the company of whidi he intends to 
oonthme as the eecntary. On and from sndi date he shall vacate oflice as a 
aactatary in relation to all other companies. 

A company may, of conrse, appoint a secretary even if it k not compolsosy 
for it to appoint one. In any ease, he k mtmsted with various duties to petform 
in consonance with the provisions of the Companies Act and contravention of sneh 
provisions exposes the company and/or its officer or officers in default to ptwif ift 
or .even impikonnient. Under Section S of the Act such "officers in default'’ mean 
oflceiB who are knowingly and wilfkilly guilty of the defaults in non^ompliance 
of faflnre. The secretary, as one of such officers of the company under Section ' 
2 OIQk may be Ikbk for any default on hk part in respect of such duties as may be 



cnlnisted to him. Normally, liabilities of the secretary emanate from the acts of 
ommklon or conunksion or from actuid cases of default or negligence to comply 
with vaiious statutory provkions, e. g., fisOure to fik the armual balance dieel^' 
piiollt ^nd loss account, annual return, etc^ with the Regktrar, failure to «Mh« 
entry in the regkter of charges, failure to make various returns to the Regktrar or 
fik various doemnents or particulars, default in holding the statutory mMHnfl ^ 
annnal general meeting, default in serving due notices of and recording proper 
nrimrim of the Board meetinp or of the company meetings, etc., to be a party to 
dm km of fraudulent prospectus. 


^ a delegate of the Board, he has to execute its directions and also to pnv . 
form the routine work of the company. 

The secretary k primarily obli^ to comply with all the legal requiiementa 
premcibed by die Companks Act as well as by allied statutes. He must take 
ammeaiy ilepe to prepare all documents in ermnection with the memonmdnm, 
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■idelet,i»romotiQnandincorporati(Mi, if he wu appmoted before incorpontion. > 
lie woaM be responsible for the issue of prospectus under expert tegal advice^ 
iesoe and allotment of shares, making calls, holding of statutory meetings, filing of 
itatntoiy report, holding of annual general meeting, arranging and cooductiil 
Board meetings, filing of returas regarding allotments, filing of annual . 

■beet and profit and loss account and annual returns, preparation of agenda and 
minotes, declaration of dividends and allied matters, transfer and transmission od. 
shares and further issue of shares and borrowing of money by the issue of ddren* 
tnres or otherwise. Moreover, he must maintain share registers, register of contractat 
register of members, register of debentuie-hoiden, register of investments, register 
of directors, register of agencies and the like. 

Sometimes, a company secretary is the chief accounts otBoer of the company. 
He has therefore to authenticate the final accounts on its behalf. For the purpose, 
he is required to maintain proper accounts, have the balance sheet and profit and 
loss account audited and filed. Also he is required to look after the various 
eommercia] transactions assodated with a trading company. Being the ehirf 
aoeounts oflBoer, he is required to deal with the matters arising out of income-tax, 
aales-tax, etc. Various other statutory regulations like Foreign Exchange Regula¬ 
tion Act, Capital Issues Control Act and Acts relating to licencing and develop¬ 
ment of industries, Indian Stamp Act axe to be complied with by him. 

A secretary may be subjected to a variety of liabilities emanating from his 
contract of service with the company, e. g., obligations to the directors for faiflifol 
discharge of his duties, for carrying out their lawful directions in accordance with 
his agreement; obligation to exercise reasonable care and skill in discharge of hjs 
duties, so as to avoid his liability to damages for negligence; obligation to act 
in strict obedience to the rules and regulations laid down by the articles of the 
company; obligation not to disclose any confidential information or technical 
data or knowledge collected, held or acquired in the course of his duties; 
obligodons not to do anything repugnant to the interest of the company; liability 
for wilful negligence on mis-conduct or fraud in the course of his employment. 

In this context, it is worthy of note that if the secretary, while lawftdly 
his duties within the scope of ius authority, incurs any personal lom or ‘ 
UaUlity on account of the company, he shall be entitled to be indemnified by the 
company for such loss or liability. 

When the company goes into liquidation, the secretary, as an officer of the. 
wiwnfy , ma y hn tiaible undcT Sectioo 543 of the Act for the foUowiOgf 

nmsiyf— 
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0) mlMppIicatioD oi reteotioii of any money w property: or 

(iO forii^fettaiKeorbreedioftniftterda.tiontottocompeiiy. 

tlwliabilily oftheiecretery ineybeohrllandcriinjnel. Ho ihell be petibii- 
illy flable. eoneiirreatly mth the company for any wrong committell in the co a na 
of Ui employment. But if he proves that he acted innocently, he would be entittd 
to be indemnified by the company for ai^ loss eostained by him. 

In the above-mentioned paragraphs we have discussed the dutkeoftha 
oompaoy secietaty in general terms. Now let ns consider his duties tnpartiadar 
Mfdrton to differtHt entUUs :— 

(a) Dudes In rdadoa to the company: Under this head, we shall diseaes Ui 
' duikB brforo and i^er the incorporation of the company. Before bieorpontioiif u 
a confidant of the promoten, the prospective secretary has the duty of aasie^ 
the solicitor mgaged for incorporation, meeting and discussing with solidton^ 
auditors, profflotors, brokers, relating to matteia and formalities antecedent to 
the formation of the company. 4f^ iiieorporatbm, his duties include coiqili- 
ante with all the requirement’s under the Companies Act, Incomotax Ac4 dm 
Indian Stamp Act, Foreign Exchange Regulations Act 1973, Capital Issnae 
’Control Act and other connected statues, calling of the first Board meetfaif 
to elect chairman, to appoint bankers, solicitors, etc. approve draft agreements^ 
etc. He has to make available various registan and books of account and other 
papers and to file documents, notices, statements and returns with the Wiig»«» T^ f 
'and to maintain records of the minutes of the various meetings and prooeadiap. 
Consequently, he has to see that all the documents, papers and statements ace tbb- 
'mitted within th: prescribed time-limit, deduct Incomo'tax from the ssisty to bp 
paid by the company to the employees, to file income-tax returns of the company, 
etc. 

(b) Duties in relation to the direetors: We have stated earlier that the 
secretary is an oflSoer of the company under the direct control of the Board of 
Dhectors. Therefore, he is under an obligation to carry out the Board’s ei pwiff ij 
or implied instructions and to act according to the povrers and anthnrt tiies giaen tp 
tini. Looking after the management of the oflBce falls within the purview of 
implied authority, whereas all matters of policy come within the ambit of Us 
citpreaSed authority. 

Af you have observed earlier, the responsibility to arrange for the Bond 
meetings, to conduct all proceedings of directors in accordance with the artklas 
of auociation, to deal with correspondance of directors, to record the 
and decisions of directors, to keep custody of all files, documents and teenda 
concerning the directors-all these have to be shouldered by the secietaiy. 
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In nutten of major Importanco, the sccieUiy may eontribiilB to the deUbam- 
tioM of the Board by providing facta and flgniea and alao by fivin|,Ua viewi 
thereon. Sagacity demanda a atndy into the peiaonal leaninga andtodaM oCa 
liariibiilar director or diiectora in order that the diaifinan can condudo the board 
neettag ancoeasfally. 

(c) Dntiea in relation to the toareMdeci and the pMc : He b the 
toonth-pieoe of the Board of Diiectora. medium ofcommiinication between the ^ 
«f. the one hand and the vublie on the other. The word'pnbllo* iiibliidM 
ahareholdera, coatomeia. brokera, other oompaniea, Oovemment and poblie bodleab 
deditoia and othen. Being the confidant of the Board, he recorda Ita deSberatloni 
and in mattera concerning ahareholdera. and altarwarda nodflea them to 

and the public. It b incumbent on him to convene the Boaid 
lo obe dienea to iu directiotu, to make public dedarationa on its behalf, 
to d b*^!**** the position of the company to the ahareholdera in punnance of the 
Miuirements of the Act. to see that the dividend, when dedaied. u paid properly. 
Also, he has to observe the rules and issue notice as regards cloaing of boob 
daring the prescribed period as well as to afford inspeerion of doenmeota. e.fH 

praspectua. statement in lieu of prospectua. any contract or document or appUea* 
tion to the Government, etc. 

It is his duty to comply with the requirements of the stock exchange regain* 
tiff nf ind thus to see that the intereats of stods brokers and their cUenta are not 
tihdnly harmed. Itu his du^to keep strieUy to himself, both in tb interesiB 
Of the company and itamembera, any confldmitial information that he cornea to 
possess regarding the forthcoming dividrads. contracts, loans and investmanti. 
rsoonstruction or amalgamation of the company. 

The secretary has to act within the scope of die company’s bnsiaeBS and also 
Vrit^ the scope of his own duticB. Any act done by him beyond thb scope shaO 
hbfc the company ; he shall remain personoily Uabto on that account. U 
ppdri o« being that ufan implied trustee, he b in afldudary reloUonto.^ 
<ebiiipany on the one hand and the shareholders on the other. Therefors^ he oniM 
bbt to act in a manner in whidi hb duty and interest may conflict 

piftiig the servant and the authorised agent of the company, he must confine 
himadf studiously to the matters ddsgated to him and others arbini ont of and ‘ 
wWilta the regular course of the compuy’s business. For any statntory default or 
as on oflkerofthe company, he remains Uabto to the company's 
members and creditorB and answerabto to the Regbtrar of Companies and toe 
Company Law Board. 

Wluto toe secretary b the servant of the Board ofDirBetorB.heboiigtaial||^ 



the lenrent of the ■henholden. Themattenon whkhheieaiithoiiiedtoeoiii* 
mnieete either by the Board meetiog or general meetiog fidl wMiia the .pnrvieir 
of hie normal datiok But in case an individajlihBieholder calls for any infonnn* 
tiod, the seoretary moit be oautiooa and carefnl about whether he ibonld pert with 
sncfa information, in the larger intermt of the shaidiolden and the eompany iticlff 
and deal with the sitnation with aagaoity and prndence. 

(d) Daties in relation to eiiMbationa in the efllee : The powers and 

of a aecietary as ofSce organiser or an office manager depend upon the aiae and 
magnitode of the office. In the absence of a managing director or manager, the 
aeeieatary la in sole charge of the office. He is to emitrol. supervise and oo-ordlnato 
toe various departments of the office. In some cases, toe secretary is also toe chief 
■eeonntant 

He is to lodh after the secretarial or ahare department, cotrevondence 
department, records, filing, accounts and at times labour matters also. He is the 
Hah b etwe en the staff and the management. He has to keep the staff contented, 
efficient and co-operative through his sense of justice, diligence, integrity and 
loyalty. He must appreciate toe human problems that affieet num's aetkms but 
without saeriflcing toe necessary administrative firmness rinoe he has to dieck the 
staff’s faults or irregularities. He must have confidence in the heads of departments 
and most not fight shy of getting their suggestions for effecting improvement or 
reorganisation. 

(e) Datla in rdatioa to the CompanlsB Act: As he u not only the servant 
of the company but also a servant of Law, to to say, he must be thoroughly con¬ 
versant with the implications of the providons of law and the procedures at to the 
company's affairs. He must keep a careful watch over all affairs of the company, 
e.g., appointment of personnel, appointment of agents for takt, purchase or other 
nmiters, appointments and retirement of directors and their remuneration and also 
in matters of all tales and purchase, expansion programmes, etc. This wattoflilneN 
is necessary for duly complying with the provisions of toe Act. He must have 
to-date knowledge of all cate laws on toe subject and the lacuna in toe Act or toe 
fiexible provision thereof to safeguard the interests of the company in appropriate 
cases. But he must guard against any act which is ultra vires the Act or toe 
memorandum and srtic "s of the company. 

ffsanitlBl Qualities of a Company Secretary: Having regard to the duties and 
retpootibilitiet of a company secretary, the qualities that he generally should 
possess, apart from personal qualities, may be enumerated bdow 

(i) Sound general knowledge and specialised knowledge of the statutory 
requirements whidt a compaiQf must comply with. 
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00 giMw riaJga of tfaflorv and Practice of bantiaa. money, foieim gwhtnwi 
ito^ exdumge^ and capital mailet 

OiO WorMng Knowledge of diffnent prooeasea of the bnrineaa inchidhn 
that of technique of mannfactuxe followed by the eranpapy. 

0^) Knowledge of modem office iWBCtioea and proeedniea, abiliOr to mafea 
'ayatema analyaia* of the office opentiona for intagmting them to wridd 
duplication. 

(?) A penuaaive peraonality ao that he ia able to ‘aell hia ideaa*. TUa k 
for only then he will be able to introduce new conoepta and 
ideaa inthe organiaation to which invariably there ia a great deal of intef- 
nal reaiatance. To be aucccaafiil, he mnat alto potaeaa a great deal of 
tact and patience ettential for convincing othera aa legatda tin advlr 
aability of introducing new methoda and teehniqnea in office adminlatm* 
tion. For example, when the ayatem of Automatic Data Proceaaing ia 
propoted to be introduced, it may give riae to a teriet of human pro> 
blems. The aecretary would have to bear the brunt of that nnleaa he ia 
able to create a climate conductive to ita acceptance. 

(vl) The capacity to graap rapidly new ideaa and trenda in bntineaa mann< 
gement easential for keeping the organiaation abreaat of timea in tida 
faat moving age. 

(viO The ability to build good public relationa which ia very eaaential now^ 
daya for maintaining harmonious rdationa with varioua Oovem- 
menta and aemi-Goverament bodiea. 

(viii) The ability to inspire confidence among abareholdera and membera of 
the ataff ao that they feel that their interest ia being protected adequately 

(iz) Knowledge of Accountancy and auch cognate aubjecti as Inome^a 
Law, Valuation and the preparation and preaentation of Statiatica In 
acientiflcally accurate form. 

(x) Knowledge of Mercantile Law, i.e., the law rdating to contract, agency, 
aaly of gooda, negotiable instruments, carriage by land, aea and air 
insnrance, patents, copyright, trade marks, insolvency and bill of sale. V 

(xO Knowledge of the law relating to the conduct, and procedures at 
meetings, (a) generally (c) the meetings of registered and statutory 
Companies. 

fxii) Knowledge of general economic conditions. 

Finally, when a c. mpany has extensive foreign connections, as is tiie case 
with 10 nianjr companies today, the secretary wili greatly increaie his value to his 
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dQoi^uqriflieluugotthe wifdomto tttaiii nich ■ knowledgo of one or mOM 
jbidgn langnagM ai Well eneble him to convene end eorreepond fiedy in tiMmi. 
Hm perdcDler langnage or langnages to be acqnlied will obvionely depend npon 
dicnmatencee. 

The eecretafy ii intimately connected with the promotion of theoompnqy. He 
will wori in doie coUaboretion with the promoter. 

CoHipiay eacratery and othar axacetivce af the eann rank: The poeition of 
the company eecretory is diflEsient from that of the other executives like sake 
manager, commercial manager, etc., though they may be bolding similar status in 
dm organisation. 

The company secretary is an "oflloer’* by virtue of Section 2 (30) of die 
Companies Act according to which "officer** includes any dirctor, manajpu i or 
seeietaiy or any penon in accordance with whose directions or inatmcdons the 
Board of Directors or some directors ate accustomed to act. The position of the 
director is easily understood. Manager for this purpose is a person vdio^ snldeet 
to the Buperin tendence^ control and direction of the Board, has the miiagaiiinn t 
of the whole or substantsally the whole of the affairs of a company [Section 2(24)|; 
therefore sales iMnagw or commercial manager etc. is not a manag ar vddua the 
scope of the Companies Act since the sphere of his authority is limited to a fune* 
don. The position of the company secretary is different. He is an **offloer**of 
the c ompany with various duties under the Act. 

Section 383A of the Act provides that every company having a paid-up share 
ca pit al of rupees twenty-five lakhs or more shall have a whole-time secretary and 
where the Board of Directors of any such company comprises only two directors, 
neither of them shall be the secretary of the company. This is a unique position. 
There is no legal compulsion to appoint any other executive including the meiwg iin 
director. But in case of secretory, his appointment is legally compulsory, if the 
oompany*B paid-up capital is Rs. 2S lakhs or more. 

Under Section 2(4S), secretary means an individual posssessing the prescribed 
qualifications. This is another major exception. In no other cose, qualification is 
prBf c r lN^ to determine the eUgibility for appointment as executives. Even for 
llvpointmentofoneas managing director, no qualification os such Is required 
though there ore other libJtations. 

The rampMiiM Act and the Income-tax Act provide that certain things mnrt 
be done by the Secretary, e.g., signing of the accounts of acompany by the Secretary 
under Section 21S of the Companies Act ; signing of annual return in the prescribed 
fom, certificate as to the correctness and completeness of the faeu stated in the 
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obiitiairetarD, further certiliM die caie of the oumber of memben of th< 
cppipairy SO, by the Secretary nndw Schedule V to the Compenki Aet • 

piqwtation and fliiwB of oertain documents, notices, statements with the Re^ftm 
of r.ft nnMfiiii« ; ififititenAnce nf Mvgrai hoolct and regiiten under the Compentea 
Act, etc. etc. Section 2(35) (a) of the Income-tax Act defibies the term '*|vmc^ 
officer" with reference to a company u meaning, ftifer otto, the secietacy. Being the 
principal ofiloer, the secretary is regarded as the person responsible for paying the 
amounts in respect of which tax is deductible at source under Sections 191 to 20fiB4|l 
Of the Iheome-tax Act. He is also required to discharge all the taz-obligationa of 
the company (e.g, advance payment of tax, filing of return of income, etc) under 
Income-tax Law and other taxing statutes. As regards compliance with the provi* 
dons of other Acts like the Indian Stamp Act, Commercial Establishments Acts, 
Factories Act, Industrial Disputes Act, Employees' State Insurance Act, Payment of 
Wages Act, etc., although these Acts do not state that the secretary is bound to 
oomply with them, nevertheless he may be called upon to discharge these duties 
since these fall within the purview of ttw phrase "any other ministerial or adminia- 
ttative duties" appearing in Section 2 (45) of the Companies Aet. Ihe other 
exacntivee mentioned above are usually not required tn discharge these functions. 

The normal practice is that a communkation addressed to the secretary is 
treated as a communication to the company. Similarly, a communication from the 
secretary of a company will be treated as a communication from the company 
unlasa there is notice to the contrary. 

From the above discussion, it is clear that the secretary's position, so fhr as 
the Companies Act is concerned, is quite different from that of other executives in 
a corporate enterprise. 

Pbnctlons of a prsmotcr : An eminent Jurist has observed that "promoter 
is not a team of law but of business imually summarising in a single word,*a 
number of business operations familiar to the eammerri^i world by whidi 
a compatiy is generally brought into existence." In other words, promoter is the 
person idio conceives a business scheme, studies its economies, estimates'the 
amount of physical and human resources required for its implementation, vn rm 
dm amount of finace required for its working and if he is satisfied that eohein!^ 

can be worlmd out profitable proceeds to register a company. The functions of a' 

pramoier thus are i 

0 ) to discover and investigate business opportunities: 

(iO to assemble various elemrats for the starting of the business; ■«<* 

(ifi) to arrange for flnadng the business operations. 



L Dtaeoftiy iiVMlIgaUai of bwliwM opportnoitiM: Every tnuiiriii 
m^iiiitei and developM from an 'embryonic conception' whkb i> a crystaliiation 
dfthe poadbilitiea of being itarted suoceufully under certain conditiou. To 
alart vrith, the promoter drawi up an outlide of the buiineu idea orMbeme 
tanlatively. It may be to manufacture a new product; to expand an exifllm 
bufawM ^ anmlgamating two or more separate business units or to set up an 
ag iiq r for the distribution of goods mote economically and effectively. Afterwards, 
he studies the commercial possibilites of the idea or scheme, investigates its 
commercial possibilities by mastering the data and evidence required for 
determining whether it is economically and technically sound and is sufllciently 
profitable to putsuade businessmen to invest their money in it. For explaining 
the economic, technicBl and financial features, the scheme is usually drawn up in 
as minute a detail as practicable so as to show the amount of capital that would 
be required, the sources from which the plans and machinery would be obtained, 
the extent to which raw materials ate available within the country, whether aiqr 
material would have to be imported and whether import licences for the same 
would be available, the source or sources from which labour would be drawn, the 
amount that would be available for distiibution as dividend, etc. 

To carry out the investigation, the promoter may take the assistance of experts 
far diflhient fields, e.g., nurket research specialists, stock-brokers, economists and 
others. The strength and viability of the sdieme will depend on the care and 
thoroughness with which the investigatio j has been carried out. 

2, AassusHy ef basiacas elcuNals: Aflm the scheme has been drawn up and 
It i^pears to be commercially sound, the promoter proceeds to make prelimi¬ 
nary arrangementus for the acquisition of various element for the implemention of 
the soheme, e.g., the material resources, the managerial ability, creating for tnns- 
piort; making arragements for marketing of goods, etc. 

More particularly, he decides whether the company shall be managed by 
iiwiMgtiig directors or a manager, negotiates with persons who ate willing to accept 
sodi a responsibility and provisionally settles the terms on which they would be 
qipointad. Usually, the promoter is interested in being appointed to manage the 
company on his own ir jointly with others. 

3. Flaandng the operatioa: Finally, the promoter proceeds to estimate the 
total capital requirements of the company and the manner in which they shonld 
be raiaed, i.e, what should be the capital structure of the company and how it 
dioold be underwritten. 



14 


The Secntary will have to take now onwards an active put in the nihlii. 

After all the foregoing arrangements have been made, the secietuy or the 
promoter proceeds to have the memorandnm, of association, the aatielM of 
association and the prospectus prepared and arranges for their printing. It any 
aiiangement is to be entered with the managing director, the draft thereof, ia also 
prepared. All these documents are usually prepared with the help of eaperta but 
the promoter guides them so as to ensure that they include all the provtolona 
Bfoofniy for the smooth working of the company. If it is necessary to make aiQr 
arrangements in advanee for the purchase of land, plant or machmery or raw 
materials, he enters into preliminary contracts with the suppliers. 

Decisions on most of the points aforementioned are taken by the promotu 
himself or in consultation with the proposed directors. He defrays all the pteli> 
minary expenses incurred in connection with various items enumerated above^ 
which he subsequently claims from the company after it has come into existenoe. 

Besides the above functions, other functions of the promoters or the secretary 
ate 0) to appmnt managing broker, brokers and auditors; (ii) to make ^lpUca* 
don to the Controller of Capital Issnes, whenever necessary; (ill) to transact 
negotiations with commercial banks for shorHerm finanae and also with other 
flnandal institutions like the Industrial Bank of India, Industrial Finance Cor* 
potation. Industrial Credit and Investment Corporation of India, for longterm 
finance. 

R^latration of companies: To register a limited company, the undetmen* 
tioned documents must be filed with Registrar of Companies; 

(i) Memorandum of Association; (ii) Articles of Association, if any; 010 
tile agreement if any, which the company proposes to enter into with any indivl* 
dual to be appointed as its managing director; and (iv) the statutory declaia- _ 
tionbyan advocate, an attorney or a pleader entitled to appeu before a High 
Court or a practising Chartered Accountant who has been engaged in the formation 
of the company or by a person named in the articles as a director, mawj ar or 
secretary of the company to the effect that all the requirements of the Act and the 
ndm framed thereunder have been duly complied with, in respect of registration 4 

and other matters precedent and incidental thereto. 

The above ate the only documents under Section 33 of the Act, wUdi 
necessarily have tu be lodged in order to secure the registration of the company. 

But in practice, two other documents, which have to be filed within a short time of 
tiw conqwny'i formation, are lodged at the same *««"*- These are as follows: 
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The aotioe of the ■itnatioB of the registered oflke of the comptnyiiiidn 
Seetion 146 within thirty deyi of the date of its incoippration. The 
reason for the lodgment of this notioe is that the company*s memo^ 
random of association only states the State where it is to be sitoated 
but does not give its actual addren; and 

00 The consent of the persons named as diieetois of the company, to he 
filed udthin thirty days of their appointment as directors. (It may be 
noted that this position does not apply to a private company uidess it is 
a snbsidiary of a public company). 

0pWHHOTi e 

McBoraadaai of Assedatfains and other Documents 

(a) Memorandum of a company limited hy shares 

(See Section 14) 

(1) The name of the company is “The Sunkammesh Company, Limited." 

(ii) The RgistBred office of the company will he situated in Union Territory 
of Delhi. 

(iiO The objects for which the company is established are: [Here you ■h ou M 
set out the main objects in accordance with the nature of the business 
of the company and thereafter the other objects of general nature, whkh 
may be ancillary to the main objects and some others mostly common to 
all companies. You will do well to consult a couple of memoranda of 
two diffistent companies]. 

(iv) The liability of the member is limited. 

(v) The share capital of the company is two hundred thousands rupees, 
divided into two thousand shues of one hundred rupees each. 

We, the several penons whose names and addresses are su bsc ribed, an 
desirous of being formed into a company, in performance of this mamofwHnm of 
association, and we respectively agne to take the number of shares in the ca pi tal of 
the company set opposite to our respective names. 



Nunea* Addzesiea and Nnmbea of ahatat Witaeas to dw 

Deacriptiona of Sub- talan by aach Signatuiaa 


scribers. 

1. A.Banefjeo 


.Merchant 

100 

2. C. Deshfflukh s/o..... 

.Industrialist 

25 

3. & Footwala 

e/o. 


40 

4. O.High 

s/o. 


10 

5. LTacbon 

•/o. 


SO 

6. K.Lahiri 

s/o. 


30 

7. M. Naini 

s/o. 

Merchant 

60 



Total 

315 


Dated at.the.day of..19... 

(b) Memorandum of a company liadted by gmactec aad not haThtg a ahan 


(See Secticm 14) 

(i) The name of the company ia **The Weat Bengal Marine Welfiue 
Limited.*’ 

(ii) The regutered ofBce of the company will be aitnate in Weat BengaL 

(iii) The objMtafor which the company ia eatabliahed are **The care 
of the ahipa belonging to membera of the company, and doing of all 
such other things aa are incitieotal or conductive to the attainment of 
the above object." 

[You should set out here other relaied objects]. 

(iv) The liability of the members is limited. 

(v) Every member of the company undertakes to contribote to the assets of 
the company, in the event of its being wound up while he is a member, 
or within one year aderwards, for payment of the debts and liabilities 
of the company contracted before he ceases to be a member, and the 
costs, charges and expenses of winding up and for the adjustment of the 
lights of the contributoiiea among themsdves, such amount as may be 
requited but not exceeding one hundred rupees. 

(vi) We, the several persons fdxose names and addresses are subscribed, ate 
desirous of being formed into a company, in punuance of (be 
memoranduffl of assodatioo. 













• • day 


FORM 


(e) OmmmI ta ad M diiidar af a caaftay pnnaal lo SacdM 2i 

lla. of Coovtiqr ••aaaa aa* aaa aaa aaa aaa aaa aaa aaaaa* 

i ' • 

HUttO of OOlHpBflyaaa aaaaaa aaa aaa aaa aaaaaa aaa aaa aaa aaa aaaaaa aaa aaa a— aaaLllHltefla 




. fl)» JUfbtnv Of ComiMuiiM aaa aaa aaa aaa aaa aaa aaa 

I/Wa, the' vadenigned, heieby teitUy jay/onr ooaieiit to 
D h eetaw of the..........«......... -.^.......t i n dt ed 

\fawaaiit to Section 264(l)/26d(lKa) of the Companiei Act, 1956 entlfy tl^ 
-m«e haaa not beea diaqnalifled to act ai Diieetor/Oiiecton under SeetipiDli? ^ 
374 of tta Companiei Act, 1956. 



























(IX , U B diiectar riiai 

ivArtbepradooedbBfQn RBgMiBr, 

00 lUtfimmiiBOtiBqnliidtobeflkdi 


<b) bjr B oompBay not liBviag B ihBie capitBl; 

(b) by B privBto compuy; 

(e) by B oompnny wUdi «u b privBto ootqNuy befon bflntm l Bi n 
pdUio eompnay: 


(d) Vhefethodineton or propoMddinotofiBfB BBoed in b pnMpo^ 
tu imed by, or on behilf of, n epmpBny bAbt the OQtay of one 
year firom the date on nhieh dte eompany wai entitled to eommanM 
bniineM. 


Dedualien of anapliBBea nlto toe alatBleiy refrfiCMBli In apyHcailM 
fair latfjifrellBB iif a rnmiamj firwanf fn firrHen 11 (T) 


Naaa of Company - - - - L imited/Private T3niitBfl 

P fe n ted by-—^^ 

I-of- 


doMdemalyanddnoerely declare toatlam an Advocate of the Snpreme Gonb 
or of the Hiih Gonrt/an Attorney or a Pleader entitled toi^pear bafarathe 
mb Conrt/k 'Chartered Accountant praetiBing in India nhoia aatagediathe 
jbtoaifioB of B eompany, ora peraon named in the Artidea BIB dinetar/hfanflier/ 

ttcretav of the-^- — .... . ■■■■,, Jimi lad / 

Pt i v a to Lhni ^ And that all the reqniranientB of. tito 

Companiea Act, 195d, and the rolea thereonder inraapeet of mattarapaacedan t to 
toe r^btration of toe aaid eompany and Inddanlal thereto have bean eontoUai- 

nito. And I nutothbaoleBm Declaration conacaanthniBlybelieviiig the laniB to be 
tne. 



WBDHieneeee aooene aee eea eeeeee aea aaa eee 

'Jfeto: 

- ^ 4 tolB W | y l . e i not to aitoar atampad oy yyiiH». 









•••••• •••••• ••• aaMM —aM t — y ^' 




••• ••• ••• «•• ••• Ma ••« ••• ••• ••• aaa ••• ••• ava M,aaaaf** * 

««a M* ••• aaaaaa taa-aataa# aaa aaa aaa^aaaaaMtaaa aaaaaaa aka aaaaaaaa|»^afaaaya**—* ^ > *** ?*^*^^f* 

XJit of panooi wbo hava couMBlad to badiiaaton 
UniMd llkd with tlw Ragtetfw punaaat to Sectioa 266 (4) of tbo Coaipiuiki AjSt. 

......LOe Bp^kaat^) te 

imbtiaflon of the aieaiocaiidaBi and artidet of aaiociation of thaobavngr* 


Nun and 
Sanuuna 

Addiau 

Daacripdon 

Occupation 

Data of 
biithand 

1 

NNionality 

inlUl 

1 

2 

3 

4 

T 



1 . 

2 . 

9. 

4. 

5. 

6 . 

7, 


S^fDOtaN^) 9t*999t*mmmmi»mmmmwmmmm%mm 

tba applfcaiil(a).........M.wH....«.. 


Deled tha 


dap of 


19 


Hmi 

lUi fom ii not nqniiad to ba fliad 

(a) hynoonpoiqr not having a thaia capital; 

(b) byniuivataoonipaiqp. 

(0 PndwfaMf ^ laha if aai pay te 
Boatfa4ff(19)(|)(llD. 

Ho. of Company aa* a«a aaa aaa aaa aaa•••«aa t«« waama aaa aa#•••ama 

BombMl Ovitalxx*.. 

'aaaaaaaaaaaoaaoaaaaMvaaaaaaaeaaaaaa Lfanitadt 


••■•aaaaaaaaaaaaaaaaaaaaaaaa 










r9 

TlwReglitar ofCompaaiM, 

We^ tfw ondflirigDed, haviiig eoaMttted to act as dlnctor/dbaGtofa ^ ^ 

.Uadted, do tl^lraby vndwtdta from this ^ 

d^iHbQr and pay for.^.........ahates of.. 

aaeht beiiig ttie niimber/faliia of dia ahaiw {namribed aa the qualiflcatlon iliiirts 
for the office of direotw of die laid company. 



Houi 

(1) If a director aigna by hia ageot aothoriied in writing the antboiity mnit 
be produced before the R^iatrar. 

(2) This form ia not required to be filed: 

(a) by a company not having a abate capital. 

<b) by a private oompany. 

Cg) CarlMcataefliac e rpea atl en; 

1 hereby certify that the.................... UmHini, 

is thii day faworpotaM under the Companica Act, 196d<I of 1936), and that the 
^Coanenv is iimilBd. 

Given under my hand at New Delhi this...day of...One thoMad 

Nine Hundred aiid...'.......„............ 

SealoffheRagiitrarofCompaniea, Sd/- > > 

^ NewDelhL Reglabnr«fC6nffiaffifii 













do WiMw«fdtwrtlwyrtiwn tfil lpll i> aCtcdMini ^AMpMimllt 

i4i. 

pC 'Owiy )iiyi»«.w>*.«^ »«m»« «««<«»«»» 

^***** OoBipMiy I If M« --1TT—r-- ~** —— li, •••U8iiliiMl/Rri|vilo Uoiltod 

- , 

Linitedtenby fhwi yooMiiQ0 
to aoootdiim with Seedon 146 of the Gompoain Aot» lil56 1 ^ the Regiilend 
' qdtoi of die oompuiy. 

dtlMtod itseeeMeoeeeeeaeeeeeeeeee-eee eee MO •■••eeMoeaeM# »••••• oe*e««^^^8 

DVDQVI)^ frpiliw .■■eeeeeeeooeae ■■■•■eeoeeoee^eee t Oeee •••»»»* we e—eeeeee eee ■•■eaaeeeMeeee —eee 
.mlhi e—i^eo—eeee —>#<«—ee#ae«»eeeeeeeeee^eee d ^ y flC»M Me MeMee**e*e«»a 

Bite Sitnatne 

The*** ■■■ •■•dey of««a«a«*Ml^aa«M« Itoetoti^ttoe 

Bcqevtag poem: Every tradtog eompeny hai an to^lied power to hohE^* 
KoB'ttadtog doneema can boRow anku tpedally authoriaed to doao. 

. Section 293 of the Act forUda a pttblie company aa wall aa a private an*’ 
'Papy whiA ia a anbaidiary of a pnUic company, to bonow toeioeu of the aigwptte 
.ofito paid-op capital and fine leaervet (apart from temporary loana obtatoqd.by 
tba company from banka). TUa limit, however, can be relaaed by the coaopov in 
a fenenl ffleeting. BoRowiiig poweta can alao be farther natrictedpiifapnwlatoai 
made in thia regard in the artidaa. 

The power to borrow alto implte the power to oeate a chaife on the oaatt 
of tha company or a aecnrity for the repayment of the ■"Mwmt borrowed. 


Section 123 of the Act contaiu a Itat chaxgea whidi, whenever created 
•bya;eompaayninalbore|ialaiedwitiitfaeRegirtnrofGompaiilea. Theyare: 

(id 0 eharge for aecortog any iaane Debentore; 

(b) a charge on aaealled ahaie capital of the compooy; 

(c) achaigeonanyinunovabie p r op er ^ wherever atoiate nr any totareet 
tiiaiatoi. 

a diatge on any booh debta of the company; 

(a) a dmrge, not being pledge, on any movable property of the oonipeiiy: 

, (f) a Seating charge on the nndertaking oraiqr property of the 0009019 
todnding atocb-to trade; 












^ ; i ttaiia m allf iniito Ml Dot 

(h) ftolai|Bon«diipot«a]r4uu»bD tup: tad ‘ 

CO •(bufeoDDfoodwillorpitflatormlkaDoe DDdar apdlaii^diii'ittiide. 

' niaritor.<«a oopyifghtorDflceiioBttndar«oopfiVii* 

A eoDvaqy fflut alio maintain a log i itat of idiaipM and meoid twin,^ 
dhiggaa enatad on its aaaeta (jSeetloa 143). Copiw ofinitnmM^ii^ijliiA a 
cbatpaftaa Imo eiMfted ahoiild be tapt at tha ngbtaied offlee. 

Acopyof eveiyiiutninientordeedenatiDgorevideaeing any * 

mqnind to be filed with the Regirtfar in pnmianoe of Section 1^5,12^ or US 
' ahonid be verified ai follow!: ' 

Iffheafoiesaid inatniment.ordeed lelatee solelylo fonign 
eiqiy ahonld be verified by a oartififlate either nnder the aeal of rim eempi^ or 
npdft the hand of a reaponaibb oflkeitfthe company (!.«.»a director, maagger 
,nr aaoeetpiy and any other oflker, or emjdoyee<^the company fecogniied or 4eo* 
hnd by the central Oovcramenl to be a reapofnaible offlm) or under tim, band of 
adnie other perion intereeted in the mortgage ordiaige on be&tdf of a^ pencil 
odwr than the eonpaay, atating that it ia trne copy. Qn the other han^ if it relatea 
afhathar adudly or partially, to property aitnated in India, the copy ahoold be 
verified by a ceitifiGatB of a reaponeibto officer of die ooinpnny given muhr ldl iHnMl 
b aceoedimoo with the proviaione of Section 76 of the bdlBn Evidence Aet [Rule 6 
iMd wMi Role 2 of the Companiea (Central Ooveniiaent^ (Oeneial Rite find 
Fermi, 1936]. 

. • 'I . 

RegUmefdebantarae: If a emnpany imnee a aeriee Of drimn wr ai^ tnia 
neater mnat be maintained. It ahoold contain the foDowing jbriknlan: 

(a) The total amount aecoied by the iriiole aeriea; 

(b) The datea of the naolntlona anthorieing the iiiiieofaete and the 
date of the covering deed, ifany,by wUehtheacenrityliienalBdor * 
defined. 

<c) A general deaci^itioa of the {ffopertydiafied. 

(d) Theiianiee,ifony,of thetmateea. j 

In addition, the company meat maintain the Regieter ofEkebentaredudden. a 
H rimold have an index. W 

The method of j||i(||ifi«ing debentnree, their redemptleo and the qipoinl- 
teatof Reodver are ^Pbattaie of eonaidetable intereet 

hlamjmih^bftte comtef • ^ eeaential criteria of a member, teordiog 
to the definition contaSiediB Section 41 the Aat| ace: ’ 





ofafembc^ 

llMiyitdociMlpcacribeaiv to is dw' 
idililK dMdd ta ttiaimiiiad. - Secto 190 wttaiu tolkdputioiilKt 

ttniifd to a BiBiidwr» whitih ihoiOd be leooided h nieh e legister. TIm Conn In 
i tuA lUl natter ii, nMatty. oiiOntalned ii ^ven It pege no. 24. 

I.... Seetioo 193 of the Act pnMdbM to die ngiiter molt be kept open at klM 
r:lifejtwolioaai 0 iieveqr«otkiagdayforiiiipe 6 tionbsrineniben&eeof dpaipi- aid 
hp aajr other penon on payment of one rapee. 

Thn. leiiiter of membeti and the Index may even he at any other ptaw 
- e ito the dty, town, or village in whkii the leghtcfed oflloi ii litnated 
eidtoto plaoe hai beep approved by a ipedalieiointioo pined in a tanni 
' needni: and (b) the Regiitnrhai been given in advance a copy of the [rmpnenl 
fliolutkni. Delphi then, the Central Govenunent may make min for the 
ineaervadon and dntroctkm of then and other docnmenta lefenad to Jn 
ld3i 



ShafM 



















»■ 



_____._rtVlQCpnil- wf mWfOHMt VmmW OWMk 

FIm fi^flM uMibi Mttqn intrOci 
fliMBl of 37 P'ibr evny 100 ooidi orpt^ Hwwa f .' 




;15S. ■■••' ■>■; ■ u»i'V 

AilMVMSraayitfltorgivtegtt koit tewn dtgo* fMvlootlAitbtUMtilil^ 


in a newipaper dienlatiiig in the district in srhkft ^ ‘ mi ifcWit 
itaR^gistorofMembenfocap^odorperi^notetteed- 
fisj^ ^n^ofe^damineadiyear.biitnotexoeeclMdaysataitliiBe. .v. 

Sod misters arc maintained by oowB^iiili lurite 
illglpflpIdmioliKaignooaatflss attheir ofBoe indiosecoaatries. Blahot al apyh 
viaiens erist in this regard nnder Section 158 of the Companies Apt 

Share CertUeates: It is a docunent of tittet issued by the company, dedar* 
' the penon named dmein Is the owner of a spedSed nomlier of sham 


Aeeofdipg to Section 8d^ a certificate nnder the eonunon seal of 
empaay, specifying any sham hdd by any members, would be the prtimfy^ 
avidanoeofthe memberls title to such shares; bat it would not be oondnarte 
ofidenoe of his title. 


Ear a iotaUed atudy ofthia taplct atudmta ora rrftrrai to IS.P, (i?) C.L. 3. 
Students are expected to be familiar with the form of share certificate^ share 
watiants and stoefi oertiflcates, as also with the fom in which a record b regard to 
dwlr Issue should be tept In the ofiBce. For these forms, refer to pages 27-30. 



Share Wamats: These are documents evidenciqg the title of the holders 
to warrants to the sham or stocks mentioned therein. They are transferable by 
deKvey and ore thus ruBarded as negotiable instruments. Ordinarily, holders of 
share warrants ore not considered members of the company, nnlen so laid down 
in the articles. Also share warrants do not operate as a qualification for a director. 
Elaborate provlsiooe afTecting the issue of share warrants ore contained in 
fieetions 114 and IIS of the Act Studtnta are odTriaed to atudy tkam at wM at 

Slaek Cerdflcates: Stock is the r^gregats of fully pald^p sham legally 
consoUdatad. Stock Gertiflcatas represent parts of this consolidated amouid 
evidenoed by a certificate. The ports in respec t of which certificam are issued . 
have no relation to the normal value of the sham consolidated. Stocks, like shares, 
npresent a part of the fidly paid-up capital of the company: iubtiwy dillbr from 
timm in leventl ways. (See page 31) 





(Pnwmifliw ladDhpoul of EacqrtQRijiM, 18 »» v. 


.i) u i n i ei k m tf tham itm t (Irirf) f ns doeianli'iptcilHI MTeehu 
(l)«f Sdwdnto to tiheto ratalMftbjrteoiiiV^j'vadwflHlioB lliMplM 

(dn MOW SMvle. - 

frkmailditrfDoapi m i t bffoiidthtptrtad pnterAti QbikS)i : 

Mvtfdm Mobd^ to tlieto rnlto, tibe Re^bitatt otCcmpatdtBokf,^ igdirM 

ihMii|( dfaMt uy 0(to9tfqr to picMito *19 of fhe deevoieoli itotoieiMd tai eobmui 
(O^ttetoddSdwdoto befoadtiM p«kd vedfied fwfBletoiOB to tteMMIlieidi 
tag CBtiy to eotnan fhanef. 


JU|iMirqfdbaoii«iftotoMatoiatoMf(Jtob4): A tiMnptajr moik maipitoto 
• ici^itar 111 tfie fonn wt out to the Apendto enaeied bento ^ 26) wheicto It ddl^ 
•ator beief paitienlan of the doenmeata dettroyed aad all eotriei w***** 
be indieatieatBd by the Seoetaiy or neb other penon at nay be avChoflMd by % 
ItoaidlbrfliepDtipMe- a 








» -'I • 






; (9 lUlhlBr of ddw m iig»»iioMin ISjeintflM tiie. i wd— p 

ttonof ddbmt iw . 

r' lBd«x rfd dmi t uw -lMrtdwi IS yam after tka la dia a p- 


(S) Cqpiea of all annual latuna pnpaiad 

nndar Saotiooa 1S9 and 160 and eoptaa of Sjwan from tte data of . 
all certflcataa and doomaenti reqiilied to HttagiHthfliaRaBblnr. 
baammed tberalo under Saotiooa 160 
10161. 
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(1) cMinotbe iiiiwl Iqrtte oooipmy ob aa ai|lBd of 

otpitila >' ! 

Stocii inay be of vaiyiflf deaomiiiatio^ 

(3) Stock! do not have aoy dtatlikiUve ambon. ; j,, 

(4) aee iHned ■geinit folly peM*op ehani oad a»e4wlBiliitew la 
any denomliiatloM. Section 54nnflioriiee a oompaay tpo6m^^or 
any part of it! peid-«p ihaiee Into itocta and coBvari aay laf » eljB^ f 

intoihatas. __ ’ > I , 

AatocKholder hu all the privilegeaof a ibaukMu. Thetidvapta^of 
i. tilt Miv iMrt of the etocia ean be ttanaftned. The ^cooed^e la 
•aaaid to their convenion and the effect of convenion ofahana Into jaiay 
lettadiedfroinChapter 9 of J.C Bahl’e Secietailal Pfacflce to India (Wth 

Can oa itonr. For legfd protons to thia leprd yon nlayfrefec t4 tilt. 
AeMioaofthe topic to I.S.P.(N). CLJ. But to thia Study Bapec ye»alibuli 
1 m more concerned with the procedure on mektof a call. The natal pnftfe^ 
wilh ootopahfca to to can a nieeting of the Board of Dheoton and paaa a lei^^ 
to leaoeet of the call apeoif^ng the amount oftheoaUi the time mid plape emeiw 

jnjrtSrandthopartlytowhomitto tobepaid,. A apecial leeolntkm to ieneWIlt 

uiaed to tiie following tenna: 

1. “lUaotoedthatacallofRa.--per dime of the Oompai^ bt^, 

made upon the membeca of the ompi^ and that the laiiie bbi^ 

payable on or before the-—day of- 

Bnnh Lt d ' "aad toat all tnUe, 

onpaid by that date be charged iiitmeatuttheiuteof-—+per 

cent per annum from the date mentioaed aboee until paymtot**. 

Yon meet have noticed that aome large oompantoa taBmedtotoly ujRer pai^ 

tha eril notify to the nowapapan focthe toformation of tSe 
mdrito to the form appended below: } 

X Y Z Co. LIMITED 
Gal Natfee 

jlQi jICp la heeeby gtoea to toe ahanholdaia of the o nmiu i iy toatitiie ^ 
tiinBton,byaietolotion of the Board of Dtoeclora dated the 19tii h«a«^ 1^8, 

iaee made the Ptoit can of Ra. 25 per ahare on 3W100 Equity Sharm of Ea. loo 

igdi. payable on or beforethe 2SthMay, 197B, aadtiuM toe toaielloldetB |are 
In apnilion or before tile dae (hue the aeoeaaary amount of aUmon^iii 
ignNttf theahatoaliBld by them to the Companye'Banl^ fig.. Bang of Iqdla 
S^DeiU (Goonanght GtoonaBrauch). TheBanb win aoaaptrentittaneeaon 
>|idgllBC^2Sto April, 1978. ' 




n 

Rsginair of the Coiopuy oa tlw^9tii AfMH 
• »^i(i|jiiibd Ito rtwM "'<'''''•'<'^^-{4 

b tbo invited to tte ikei:tligt trthe laoiiqf 
ioleteit attiienite of 8% per'ontroni 'bid tiee hi aiiSliSNi i ^iiw 
tbedfttB'or"pivnie&t 

For XYZ litaMd, 

utMU ' vSdH 

21it Bfttdi, 1978. MueiletOtaBeier. 

"'~On ^peering of the-afoieieidieidtttioa, the ee c rirtety iaete pio ^ d wMi 
^‘diriitefe'OoiiiieetBd vrtdi'thecall. Pint he dioald have ‘prqpaeed •^Uat'dfill 
‘'tiBrteaatobrhom'the a b oveBi end oaed ootioeb to be tent and thoioaioit paydMe 
^ eaeh- of 'fheai.' Thb Ibt b deeoribed as the **Gatt List**. iUaO:liB-:.lias-toiiBf 
•^ftopind taottoa known u the **Gatt Notioe*’. At die foot of theoaVnatberb 
'jj^rintedaieoeipl for the call money. The shawhoMerb leqaealedto^Miiidds 
" i aaitt a no e ‘wWi thecall notice entire to the bankers of the ebmpnny 
*^>060110 tiM notioe and retnm in to Um. A perforated slip b attaehedto dMi.-eall 
^kbllbe. Thb perforated slip bears tiw same nomber as tiw eallnotioeb Itb tohe 
* flbd in by the Bank leoeiving the eall money, tom off from the body oP. On 
piB notiee and kept as a record of the money received. Astiie caUmoaeystM 
''teoelvad and tiie slips collected, they are passed on by^the bankers to the compiqr. 

TRANSFER OF SHARES 

The Companies Act contains provisions governing transfer (ff tiiaieB:BbeUAin 
i08(0 forbids a company from regbtering any tnnsfer of shares nnieb il d^ 
"stamped and executed instrument of transfer has been lodged vtith the eoh^Mi^ 
altwg with the share certificate under transfer. Section 108 (lA) specffisethat 
ttelhstrament of transfer should be in tiie prescribed fiom and nturt 'Ibaf'llb 
‘‘ehdorsement of the spedfled authority with date^ such endorseaMnt beiagblblabtid 
hefore the instrument b signed by or on bdialf of tiie transferor. The ki Mn iiiBilit , 
beering eadMsement and otherwise compbte. should be aubiidned' to the 
K, for regbtmtirm vrithin die period speciefld under Seetion‘'108(t'A)Mbf 

the Companies Acti' TUs period b two mtinths from the dale of endocsemeatin 
.nU cases amep ting the case of shares dealt in on recognifed stbdi eschangty 
nleoBee period b allowed if theregbterof members of the cotipnny o eiwe H md 
dosed for the first time after the endorsmnent on a date snbseqei^ to^ 
period of aforesaid two months. Sections lOBAto i080>ofths ^sppl^ i^ 
.havnJnpoiod restiktions on acqubition and traatfer of siiaies of cmpaabs 
covered by Part A of Chapter m of the M.R.T.P. Act, 1969 by IndMiiucbitiM 

W..* I • • ■ n r . 
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bodiN«orponto. Section 1080 empowen tfce Gentnl Ooveauneot to dnot a 
coDipiny not to fhw eflfoet to loy tnoiftr of ihnm. Section 110 pfovkbi tijal 
ap^intion for the tnnifer esn be made eithw by tiw tranaferor. or the tnaaft^ 
and where It ii made by the traniferor and the ahaiea aie partiy paid, tiw ponqMuiy, 
before eflfeetingregistntion or tranfer, haw to give a notice of the tmaalhr 40 tiw 
traneibiee and allow him two weeki* tinw to lodge *‘objeetion**, if any;, fo tiw 
traniihr. 

Poradetiileddiseuifioaofthe provisione of the aforeaaid Seetion« yon 
ahcttid refer to I.S.P. 01) CL. *3. 

In thie Study Paper, yon ahonld be more concerned with the prooedaie on 
Rgiitrationoftiainto. AAer the traniferor and trarufeiee have eonqplelBd the 
inetramentoftranfer in the manner irfetred to aboive, it ii the doty of the 
tranitece at hla broker to deliver it to the company for regiittation togetiwr wUi 
the relevant ihare certificate or letter of allotment, if any. It may, however, be noted 
that tiiii is not necessary where the right to the shares has been transmitted by 
(deration of law. In large companies where transfers of shares are fteqnent, an 
eiperieneed offlcisl. called the registrar, is entrosted with the tasli of examination 
of the document. He takes upon himself mnch of the secretaiy's responiiUUty 
in this regard. When a registration of transfer is presented, it is the re^tatrar'a 
primary duty to see that it is either accompained by the appropriate diaie certill- 
catos or bears the certification stamp. The surrender of the share eertiflcatea is 
usually provided for in the articles of the company. But whether it is so or not; 

. .it is tiw usual practice for the share certificate to be given up to the comp^. The 
registrar first of all casts a superficial glance at the documents and sees tet there 
is nothing glaringly wrong with them. If the transfer instrument q>peats to be 
in order at the first glance, it is stamped vrith a rubber stamp eaUod the Registti* 
tion Stamp and alloted a serial number in the space provided for that purpose.' 
An aciuowledgement or kutcha receipt is then made out and given to the person 
picennling the documents for registration. 

Spadmen of the above>mentioned registration stamp and the kutcha rece ip t 
are appended bdow: 

REGISTRATION STAMP 

DBteReodved......».«».v»»»»*. Transfer No.. 

Old Osrtifieate Nb:.l..;...... Date Registeted... 

New Certificate No. 

TsNed in Rejrister of Meniben . Tcanalbrae 

Transf^ 

'0^*s Idtials.... 
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XYZ LIMITED 


Shm Dt/ulmmt 
(Kstdu^RMeipt) 

Dite 





Rfloctwd ficoflft S hri /S tf iti/KuDMfcri—»»»»>« 
tlwqadgnigiwd.TmitliBrSlianDoeam ud 
bataf TnuulSu Fbm at 2S p. per ebaie. 


Reoeiviag Ckdfi. 


No. of No. of No. of Nameof TruifeRe(0 

lltiiHliw S.Ci. Sham 

1 1 _ T "" BS.Btagat 

K/RChkd T.R. ^)ivd..................^^ate of .................a 

■ I 

NJ.*—Tenqmtaiy Tranafer (Piioca) Rece^(a) trill be ready pHtor about a oedt apal 
the ■awM will be delivered only <m production of tbia acknowledgnMmt 


The abate oe rti flcate and the tranaferrinatrument an then placed in a filing 
boa for aomtiny of the aecrataty. In order that the acrutiny of the aecretary or fin 
Pf gk trr may be thorough! he ahonld aatiafy himadf on the following points. 

(0 That no 'stop notioe* of uanafer has been aeiyed npm the company 
thtongh the Court by n creditor of the transferor. 

00 That the transfer is bring eaecuted on the form preaciibed by the. 
Oovenunent 

(HQ That Ae name of company is correctly stated. 

Ov) That Ae name and address of the transferor on the inatnuneat of 
transfer are oompare^ wi A Ae paitkalara on the share certificate a^ 
the Register of Members. 

(v) That the consideration for the transfer approihnates to the maifcetvdoc 

of the sham on Ae dale on whiA the instrument of transfer wae.tigne4L 
(vO That tlm instrument of transfer is properly stamped whether the transfer 
is for ah^uate conrideration or for nominal constdeiatioa out of lovo 
and affection. 

(vii) That the name, address and oceiqption of tim transferee on Ae instfW* 
ment of transfer is written in fell and is complete for postal purp o s e s. ' 

(vliO That Ae number of Asm is oorrsctly stated boA fa words and figusst 

4 
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bodies corporate. Section 108D empomrs the Central Government to direct • 
company not to give effect to any transfer of shares. Section 110 provides tliat 
application for the transfer can be made either by the transferor or the transferee^ 
and where it is made by the transferor and the shares are partly paid, the company, 
before eflbcting registration or tranfer, have to give a notice of the transfer to tbe 
transferee and allow him two weeks* time to lodge “objection", if any, to the 
transfer. 

For a det tiled discussion of the provisions of the aforesaid Sectimi, yon 
should refer to I.S.P. (N) C.L. -3. 

In this Study Paper, you should be more concerned with the procedure on 
registration of transfer. After the transferor and transferee have completed tbe 
instrument of tranfer in the manner referred to above, it is the duty of the 
transferee or his broker to deliver it to the company for registration together with 
the relevant share certificate or letter of allotment, if any. It may, however, be noted 
that this is not necessary where the right to the shares has been transmitted by 
operation of law. In large companies where transfers of shares are frequent, an 
experienced ofiScial, called the registrar, is entrusted with the task of e xaminati on 
of the document. He takes upon himself much of the secretary’s responsibdity 
in this regard. When a registration of transfer is presented, it is the rcgistrv's 
primary duty to see that it is either accompained by the appropriate share ceitifr 
cates or bears the certification stamp. The surrender of the share certificates is 
usually provided for in the articles of the company. But whether it is so or not, 
it is the usual practice for the share certificate to be given up to the company. The 
registrar first of all casts a superficial glance at the documents and sees that there 
is nothing glaringly wrong with them. If the transfer instrument appears to be 
in order at the first glance, it is stamped with a rubber stamp called the Registra* 
tion Stamp and alloted a serial number in the space provided for that purpose. 
An acknowledgement or kutcha receipt is then made out and given to the penoa 
presenting the documents for registration. 

Specimen of the above-mentioned registration stamp and the kutcha receipt 

are appended below: 

REGISTRATION STAMP 

Date Received. Transfer No. 

Old Certificate No... Date Registered. 

New Certificate No. 

Tallied in Register of Members Transferee 

Transferor 


Clerk’s initials 
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X Y Z LIMITED 
Share Departmeat 
(Katcha Receipt) 

Date: ^ 

Received from Shri/Smt./Kumari... 

the nndeiBigned Transfer Share Document and Ra... 

being Transfer Fees at 25 p. per share. 


Receiving Clerk. 


No. of 
Transfer 

No. of 

S.Cs. 

No. of 
Shares 

Name of Transfereefs) 

1 

1 

'5 

BS. Bhagat 

K/R Chkd. 

• ••••• ••«••• eaeTe^^* 

Divd. 

....Date of Dly. 

N.B.—Temporary Transfer (Pucca) Reoeipt(s) will be ready after about a week and 

the same will be delivered only on production of this acknowledgment. 


The share certificate and the transfer-instrument are then placed in a filing 
bos for scrutiny of the secretary. In order that the scrutiny of the secretary or the 
registrar may be thorough, he should satisfy himself on the following points. 

(i) That no 'stop notice* of transfer has been served upon the company 
through the Court by a creditor of the transferor. 

(ii) That the transfer is being executed on the form prescribed by the 
Government. 

(iii) That the name of company is correctly stated. 

Ov) That the name and address of the transferor on the instrument of 
transfer are compared with the particulars on the share certificate and 
the Register of Members. 

(v) That the consideration for the transfer approximates to the market value 
of the shares on the date on which the instrument of transfer was signed. 

(vi) That the instrument of transfer is properly stamped whether the transfer 
is for adequate consideration or for nominal consideration out of love 
and affection. 

(vii) That the name, address and occuption of the transferee on the instm* 
ment of transfer is written in full and is complete for postal purposes. 

(viii) That the number of shares is correctly stated both in words and figures. 










iind it agrees with the number of shares represented by the share certifi* 
caie. In case the share certificate is for more shares than stated in 
instrument of transer, whether the latter has been certified at the tim* 
of presentation and the balance receipt issued. 

(ix) That the distinctive number of shares as mentioned in the transfer deed 
agree with those in the share certificate. 

(x) That the transferor and transferee have both signed the transfer, 
that the signatures are deciphwable and the names given in the body'of 
the transfer deed are in conformity therewith. 

(xi) That the sigoatuie of the transferor agrees with his specimen sigoatufo- 
with the company. 

(xii) That the signatures of both the transferor and the transferee are duly 
attested. 


(xiii) That the transfer-deed bears a Date. 

Certification of transfer: It slightly differs from registration of transfer. It 
arises when a particular party holds one share certificate for a certain number of 
shares and he sells a part of his holding. In this case, the transferor or his broker 
presents the instrument of transfer together with the share certificate to the 
Secretary, or as the case may be, registnur of the company who retains the share 
certificate, and stamps the instrument of transfer to the effect that a share certi¬ 
ficate perUining to the shares has been deposited with the company. This ‘certificate', 
which is made with the help of a rubber stamp in the left-hand comer of the 
instrument of transfer, is considered equivalent to a share certificate, and the 
shares can be transferred and paid for on the basis of the certification. 


The wording of certification differs in practice. For instance, the amount of 
stock or the number of shares to which the definitive certificate which has been 
lodged relates, may or may not be specified but it is in practice accepted as 
suflScient indication that the relative certificate has been deposited with and is held 
by the company. The practice regarding the signature on certification stamp also 
difibrs widely. Sometimes, it is signed by the secretary or the registrar, but 
more often by an official or clerk of the company or of the registrar, who signs on 
behalf of the s^ry or the registrar, as the case may be, without any description 
of his oflkial title or position. Sometimes, the certification is merely initialled. 

S^on 112 of the Companies Act provides: (IJ An instrument of transfer 
shall be deemed to be certified if it bean the words “Certificate Lodged" or words 
to that effect. 


(2) The certification of an instrument of transfer shall be deemed to have 



tiMii'yalidly nade, if the psrsoi issuing the eertifisated iastrumeat is authorised to 
issue such iostrumeats on behalf of the company or the certification is signed by an. ‘ 
oflSoer or servant of the company or any other person authorised to certify 
transftrs on behalf of the company. If the company has authorised any body 
corporate for certification purposes, then any officer or servant of that body 
corporate will be considered eligible for certification of transfer. 

(3) The certification shall be deemed to be signed by the person whose 
d^^jiigiuture appears on the instrument unless it is shown that the signature was 
^placed neither by himself nor by any other person authorised to use the signature 
on behalf of the company. 

Side by side with the putting of the certification stamp on the face of the 
instrument of transfer, the registrar will make a note of the follow ing facts 
on the back of the share certificate : 

(a) Date of certification. 

(b) Name of the broker presenting transfer for certification. 

(c) Name of transferee. 

(d) Number of shares proposed to be transferred, and their distinctive 
numbers. 

(e) Consideration paid. 

(f) The number and distinctive numbers of shares in balance. 

The Secretary also issues a receipt to the transferor or his broker in respect 
of the shares which will remain standing in the name of the transferor. This 
receipt is described as the “Balance-Receipt” or “Balance Ticket,” and is exchange¬ 
able for a share certificate for the remaining shares. 

Particulars of all certified transfers endorsed on the back of the caneaH ed 
share certificate are entered in a separate register named Register of Certified 
Ttansfers. 

Later on, when transferee present the certified instrument of transfer 
together with stamp duty, etc., he will be issued the usual receipts as is done in 
the case of registration of transfer. 

Transndssion of Shares’- Students should read the discussion of this topic 
:’'^bmI.S.P.(N)-CL. 3. 

Meettags and Fncecdlags: 

The main objective of a metting is to give the members or other interested 
persons opportunities to exercise their rights to take part in the affairs of the 
organiaation, or take a decision for achievement of its object and management 
At such a meeting, they give vent to their opinions and make decisions. Thereafter, 



tesolutions are passed recording that decision and it is entered in the minute book. 
In the circumstances, the secretary must be abreast of the law and practice of 
meetings. 

R e gwirfi ff""** of a raild meeting: The business at a meeting must be transac¬ 
ted in conformity with the rules and regulations of the particular body and the 
provisions of law and general practice. Otherwise, the transanction of the businsss 
will be abortive. Some of the important rules of a valid meeting are as follows : 

(a) A person authorised to convene a meeting must call it. 

(b) He must issue proper notice which must specify the time and venue and 
the business to be transacted at the meeting. The notice should also 
set out the resolution to be passed thereat. 

(c) The notice is to be served within the prescribed time by post, messenger, 
advertisement or any other possible or convenient mode. 

(d) The notice must be clear and unambiguous and sent to all members and 
concerned persons who are statutorily entitled to the notice. 

(e) The quorum as prescribed by the statute or the rules and regulations of 
an organisation must be present; else the meeting will not be deemed to 
have been duly or legally constituted. 

(f) The president or chairman of the meeting must be properly appointed or 
elected for conducting the meeting. Such an appointment or election ia, 
however, governed by statute, standing orders, articles or rules and 
regulations of the association or institution. 

(g) The proceeding of the meeting and the business transacted thereat must 
be carried on in consonance with the standing orders, articles, bye* laws 
or rules governing the body or institution and the law or statute. 


Various types of company meetings; These may be classified as: 

(1) Meetings of Members (Shareholders). 

(a) Statutory Meetings. 

(b) Annual General Meetings. 

(c) Extraordinary General Meetings. 

(d) Meetings of different classes of share-holders. I 

V 

(2) Meetings of Debentureholders. 

(3) Meetings of creditors otherwise than in winding up. 

(4) Meetings of Directors and their committees. 

Statutory Meeting : The first meeting of the shareholders that is convened, 
subsequent to the issue of the certificate of the commencement of business, is 
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geoerally described as the Statatory Meeting. It is reqaired to be held within a 
period of not more than six months and not less than one month from the date 
m which the company is entitled to commence business. The meeting, as is quite 
obvious, is to be held only once in the lifetime of a public company.—private 
companies are not required to hold this meeting. The purpose of this meeting is 
to afford an opportunity to the members to discuss the exact financial position of 
-^ riie company. The members are entitled to discuss thereat any matter relating to 
^ihe formation of the company or arising out of the Statutory Report. 

A default in holding the statutory meeting or in filing the statutory report is 
punishable with a fine and, in addition, the Court may order that the company be 
wound up, or, if it does not take such a serious view of the default, the Court may 
order the company to hold the statutory meeting or file the statutory report as the 
case may be. 

In connection with the statutory report, students should also make a special 
note of the topics mentioned below which are discussed at pages 318 and 331 in 
Chapter 17 of J.C. Bahl's Secretarial Practice in India (10th Edn.): 

(i) Certification of the Statutory Report. 

(ii) Filling of the Statutory Report. 

Annual General Meeting: Sections 166 and 167 of the Companies Act 
require that the first annual general meeting of the company must be held within 
18 months of its incorporation ; but it shall not be necessary to bold any annual 
general meeting in the years of its incorporation or in the following year. The 
subsequent annual general meetings must be held within six months after the expiry 
of every fiimncial year, but the interval between any two such meetinp must not be 
of more than 15 months. However, the Registrar may, for any special reason, 
extend the time for the holding of the meeting (not being the first) by a period not 
exceeding three months. The annual general meetings are required to be held 
during business hours on any working day either at the registered oflfee of the 
company or at any other place in the same town. 

If the management of the company fails to hold the meeting within the rime 
^j^uired then the Central Government may, on the application of any member, 
either call or order the calling of such a meeting and issue such direction relating 
to its conduct as it may consider necessary. In the case of a meeting called in 
accordance with the directions of the Central Government, even one person may 
constitute the quorum, if so directed by the Central Government. 

N.B.: For further discussion on this topic, students should rrfer to I.S.P. (ff) 
Cl^I. 
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Significaiice of ■■nal genenl BoetiBg: It provides a protection fiBDmrtlw 
mismanagement of the companey’s affiurs; it equally affords opportunity So 
members to exercise their rights and ventilate their grievances. This is the occasion 
when the members can meet and have a full discussion about the balance sheet 
and profit and loss account, trading rmnits of the year and future prospects. 
Here t6e shareholders get the opportnnity to appoint and/or remove an 
undesirable director or auditor by exercising their voting rights on the relevant ^ 
resolution. They can put forward their grievances and make speeches in the pi^'^ 
fMii y of other members, critising the activities of the management during the last 
preceding year under review. 

Since the Board of Directors are under a statutory obligation to convene an 
■iinnal general meeting, it is a formidable weapon in the hands of the shardtelders 
not only to control the Board of Directors but also to relieve the majority of the 
possible oppression and mismanagement of a powerful minority. 

Dufies of the Secretary: (a) Btfare the annual general meeting: (i) The 
secretary has to prepare for the audit. This work includes: (1) the preparation of 
the statements of account up to a date not exceeding 9 months before the meeting 
or up to such date as provided in the articles; (2) preparation of such statements 
of accounts as aforesaid for subsidiaries and branches of the company; (3j keq>ing 
of all receipts and vouchers, cash books and registers and the registers of transfer 
complete, up-to-date and chronologically arranged; (4) preparation of a list of 
debtors and creditors of the company, all rents due and payable by the company 
and also a list of bills payable and receivable; (5) preparation of a list of dividends 
as considered and recommended by the Board provisionally with Income-tax 
deductions worked out; (6) sitting with the auditors of the company and produc¬ 
ing before them the minute books of the Board meeting and general meetings, the 
register of charges, list of allotments, full accounts as to the position, of 
debentures and also the register of share ^transfers, register of investments, etc.; 

(7) obtaining of the bank certificate as regards balance as on the last date of the 
financial year for its being produced before the auditors. 

(ii) To prepare for the meeting: preparatory to the annual general mMtiiig , 

a Board meeting is essential: (1) to consider and recommend the dividend to ^ 

■ declared and passed by the shareholders at the annual general meeting; (2) 
the Board* sanction to the proposal on matters to be considered and passed; (3) 
to rign the Directors’ report prepared by the secretary; and (4) to pass a resolu¬ 
tion for the closure of the Register of Members persuant to the provisions of the 
Companies Act. 

(iii) To keep in readiness sufficient number of typed or cyclostyled copies 
of notices of the meeting, balance sheet, profit and loss account, directors* report, 
forms of proqr, dividend notices and dividend warrants. 
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, <: ^iv) To lend out the notices with enclosures to the members well ahead of 
time so that 21 days* clear notice is given to them in putauance of Sections S3 and 
171 of the Companies act. 

(v; To prepare in consultation with the Board and keep ready the agenda. 

(vi) To prepare the chairman's report. 

(vii) To keep ready all books and registers for being placed on the tables 
ye.g., minute books, copies of memorandum and articles, register of directors' 

shardioldings, copies of notice of meeting with resolutions, copies of balance sheet 
and profit and loss account, signed copies of directors* report and audited accounts, 
list of preference and equity shareholders, all agenda papers, poll papers, etc. 

(b) Duties at the meeting: (1) To aid and ad^dse ' the chairman in all 
procedural matters and to supply to him all necessarry information so as to eiuble 
him to reply to shareholders* queries; (2) To read out the notice and the aganda 
and sometimes to aimounce some other special matters for information of the 
members; (3) To read the auditors* report and the directors* report unless these 
are taken as read; (4) To take down notes of the ptocedings in accordance with 
the agenda and the instruction of the directors to enable him to accurately write 
down the minutes; and (5) To remain vigilant and alert all the time so that no 
point of fact or no name of any member initiating any motion or participating in 
the discussion is missed out. 

(c) Duties after the meeting: (1) To file with the Registrar within the 
prescribed time a copy of the resolution, if any, passed at the meeting along with 
the particulars and annexures as specified in Section 192; (1) to annex copy of such 
resolution or agreement, if any, appoved and passed by the meeting to every copy 
of the memorandum and articles of association; (3) To write out the minute for 
signature of the chairman within 30 days of the conclusion of the meeting; (4) 
To file with Registrar the annual return and requisite copies of the statements 
of account; and (S) To issue dividend warrants to members. 

Extraordinary General Meeting; The exigencies of a situation may demand 
file transaction of business at a meeting prior to the annual general meeting. 
In such a situation, the Board of Directors or a member or members may call an 
jlBXtra-ordina^ general meeting. 

This power has been conferred on the Board by Regulation 48 (1) & (2) of 
Table A and on the member or members by Section 169 of the Companies Act. 
Section 169 provides that a member or members bolding not less than 1/10 of the 
paid-up share capital of the company carrying the right to vote may require the 
Board to call a meeting. This can be done by depositing the requisition at 
ibe rngistered office of the company. The requisition must set out the matters to be 
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eonsidcKd at the meeting. Within 21 days of such requisition, the Diiectocs moat 
proceed to convene the meeting. If no meeting is heid within 45 days from the 
requisition, the requisitionists themselves may hold the meeting within Smooths 
from the date of the requisition. 

According to Section 173 (1), (b), the business to be transacted at the extra* 
ordinary general meeting shall in ail cases be deemed to be special busbiess. 

It has been held in a Madras case (A.I.R. 1951 Mad. 542) that the requisitioa» 
ists nuy hold the extra-ordinary general mbeting at a place other than the legiste-"' 
.red office of the company when the said office is not available for the purpose. 

Meeting of different classes of sbareholden : This category of meeting may be 
required to be held under certain provisions of the Companies Act. Whenever it 
becomes necessary to alter the rights and privileges of any class of shareholders as 
provided in the articles, such a meeting may be convened. Either the consent of 
the 3/4 ths of the class of shareholders would be required,.i.e., a special resolntioo 
would be required to be passed, at a separate meeting of the holders of shares of 
that class before the aforesaid changes can be implemented (Section 106). There can 
also be a compromise with creditors, members or any class of them by virtue of 
Section 391 in which case the approval of the majority of 3/4ths of the members 
concerned, creditors or any class of them would be necessary. One should note that 
though a class meeting is not a general meeting, nevertheless similar rules apply to 
it (Section 170). 

Meeting of debenturcholdcrs : This kind of meeting is convened and 
conducted in pursuance of the provisions of the debenture trust-deed or any other 
provisions made in the debentures at the time of their issue with a view to modify¬ 
ing and altering the terms of the issue and also with a view to modifying the 
security creating the charge or mortgage. Sometime", such a meeting can be called 
to appoint and remove trustees for the debentureholders. 

Meeting of creditors : In the case of creditors' voluntary winding up, the 
company or the liquidators have to call creditors’ meeting from time to timw to 
obtain their directive or sanction in a particular matter. In a creditors* 
otherwise than in a winding up, a company can make compro mis e or enter into a 
scheme of arrangement with the secured or unsecured creditors or both, 
accordance with procedure prescribed by Sections 391 to 393. 

Who is to call a meeting : Company meetings of all types are to be called 
generally by the Board though the issue of notice. An annual general 
after the expiry of the statutory time-limit, is to be called, in terms of Section 
167,-only by the Central Government. As has already been stated earlier, an 
extra-ordinary general meeting is to be called by the member or members in strict 
obedience to Section 169. The Court can, either on its own motion or on the 
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AppUcttion of a director or member, order a meeting other than annual general 
meeting to be held in certain circumstances (Section 186). A Board meeting 
can be called by any director. Board of Directors, manager or secretary. 
Other meetings : (i) A class meeting may be called by requisition under Section 169 
or by the Board; (ii) Debentureholders* meeting may be called by the Board or 
by the secretary or by the trustees ; (iiil As has already been mentioned earlier, a 
creditors* meeting is to be held by the Board or persons entitled to call a company 
imeeting; in case of creditors* voluntary srinding up, a meeting is to be called by 
the liquidators or the Court. 

Procedares for holding meeting : These are dealt with by Sections 171 to 186 
for the detailed discussion for which you should refer to F.S.P. (N) Adv. - C.L. 1. 
A public company or its subsidiary has got to comply with the provisions of these 
Sections irrespective of whether or not anything to the contrary is contained in the 
articles. But a purely private company need not comply with these provisions 
[Section 170(1)]. It thus boils down to this that a private company may have 
its own regulations in regard to the length of notice convening the meetings, 
contents of the notice, the persons to get the notice, quorum, chairman, proxy, 
mode of voting, poll, etc. 

Notice of meeting : For holding a meeting, notice is an essential pre-requisite. 
It is the secretary’s duty to serve it on all persons entitled to receive it The want of 
a proper notice will render the meeting infructuous. However, Section 172 provides 
that accidental omission to serve the notice on, and not-receipt thereof by, any 
member shall not invalidate the meeting. 

Under Section 171,21 days* written notice must be given for calling an 
ordinary general meeting, extra-ordinary general meeting or an annual general 
meeting. However, a shorter notice may be given : (i) for an annual general 
meeting if all the members entitled to vote at the meeting consent to it; and (ii) 
for any other meeting, if the members holding 95% of the paid-up share capital of 
the company entitled to vote consent to a shorter notice. 

The auditors of the company, for the time being, are also entitled to the 
jDotice of the meeting. 

^ The said notice must specify the following things, namely, (i) Nature of the 
meeting, i.e., whether annual or extra-ordinary; (ii) Place, date and hour of 
meeting; (iii) Business to be transacted thereat; (iv) In the case of any special 
business, also the required kind of resolution intended to be passed thereat; also ^ 
an explanatory statement under section 173 which must explain to the members the 
reasons for and the requirements of passing the resolution and all material facts, the 
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Internta of diitctora and any other managerial pertonnel in the lescdation and dwtt 
shareholdings, etc; (v) Time and place of inspection of any document, if the 
business pertains to the execution thereof; (vi) A footnote in prominently bold 
character that a member entitled to vote is also entitled to appoint a proxy and 
that the proxy need not be a member (Section 172); (vii) where the notice is 
advertised in a newspaper, a mere statement that an explanatory statement has been 
forwarded to each member in pursuance of Section 173. 

Copies of the balance sheet and profit and loss account and directors' repors^ "v 
have to be annexed to the said notice only in the case of an annual general 
meeting. A copy of the notice should also be sent to the stock exchange in the 
case of a "listed” company; and it most be advertised in at least one newspaper 
of the city in which the stock exdiange is situated. 

Spedal notice: Section 190 provides that where the provisions of the Ad 
or the articles of the company require special notice to be given of any resolution, 
the intention to move the resolution must be given to the company by a member 
not leas than 14 days before the meeting, exclusive of the day on which the notice 
is served or deemed to be served and the day of the meeting. Immediately on the 
receipt of this notice, the company shall serve on its members notice of the resolu* 
tion in the same manner as it gives notice of the meeting. If, however, it is not 
practicable for the compcny to follow this procedure, it must give the notice either 
by advertisement in a newspaper having an appropriate circulation or in any other 
mode allowed by the articles, not less than 7 days before the meeting. 

The following are the matters for which a special notice is necessary, namdy, 

(0 Appiontment of persons as auditors other than the retiring auditors or positive 
non-reappointment of the retiring auditors {Section 22S(l)];(u) Removal of a 
director prior to the expiry of his period of ofBce and appointment of some other 
persons in his stead (Section 284); und (iii) for other purposes required byihe 
articles. 

Special Bnsincas: Section 173 deals sHih this topics. In the case an annual 
genera/meerAv, all business to be transacted thereat, excepting certain items, 
shall be deemed to be special business. These excepted items are: (U the considera¬ 
tion of the accounts, balance sheet and the reports of the Board of Directors aii|^*' 
auditors: (ii) the declaration of a dividend; (iii) the appointment of director 
in the piece of those retiring; and (iv) the appointment and 'fixing of the remunera¬ 
tion of the auditors. In the case of any other meetings all business Shall be HmumiH 
to be spedaL 

In connection with such special businos. Section 173 imposes a compulsion 
on the directors to specially notify the members of the precise object of the busi- 
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Aen to be transacted. Such notification must explain all facts having a beating oft 
the subject and refer to the relevant provisions of the Act and the articles, in otdnc 
to enable the members to arrive at a correct judgment prior to ihe attending of the 
maatiiig- The notification must also state exact interest or concern of the manage- 
ment in the projected business. It has been held in Kathga Tubes v. SumH Prasad 
Jabs (1964) I Gm 9 ,L J. 117 and afiSrmedby the Supreme Court that where neither 
the notice nor the explanatory statement disclosed material facts relating to the 
resolution, would be invalid and ineffective. 

Agenda: It is a document which is prepared before the date of the meeting 
and is circulated amongst the directors or members to notify the date, time and 
place of the meeting as well as brief particulars of various matter which will be 
discussed at the meeting. This is usually prepared by the Secretary, on a considera¬ 
tion of several matters,which, in his opinion, are required to be considered, by such 
committee or Board. It is issued, however, after it has been approved by the 
Managing Directr or an Executive of an equal rank. 

Preparation of Agenda: The preparation of agenda requires considerable care. 
An ideal agenda is the one which is so worded that only by altering a 
few words of an item to convert it into past tense, it would form the minutes. It 
may be, and is often drawn up on loose sheets of foolscap paper. However, it is 
also preferable to write in a bound book specially kept for that purpose. The order 
in which various items appear in the agenda is generally the order in which the 
business b to be transacted at the meeting. As it is customary to ducuss routine 
matters first, such items as relate to it come first in the agenda. They are followed 
by important items which, it is expected, would provoke discussion among 
members. At the end, the item which require only to be noted by the members are 
luted. . Such an order generally has the merit of dividing equitably the time of the 
meeting among various items according to their importance. It must be added, 
however, that the Chairman has the discretion to take up items for consideration 
by the meeting in the order he considers convenient for the disposal of the bust* 
ness. The various items listed on the agenda are numbered serially for convenience 
of recording minutes and for future reference. 

One method of taking notes on the discussion that takes place in the meeting 
b to enter them on the margin of the agenda. The method is, however, con¬ 
venient and satisfactory only where the business is purely formal and b dbposed 
of very quickly and almost without discussion. But it b impracticable to take 
down notes of matters which are discussed at length in this form On thb con¬ 
sideration, it b desirable that the secretary shoud himself either take notes in every 
case in a separate note book or seek the aid of a stenographer for the purpose. 
Each set of notes is separatdy filed. Such a practice b preferable os, apart from 



the fact that the record so maintained is more systematic and complete, it is of 
great service as a source of reference, especially when the discussion at the meeting 
is fully recorded. This will ensure that the minutes are an authentic record of 
what transpired at the meeting and both the form and the phraseology of die 
resolutions then would be the same in which they were proposed. Another reason 
why it is desirable that detailed notes should be kept in a note book is that the 
notes may be required for purposes other than that of framing minutes. The direc¬ 
tors may, for instance, have suggested to the secretary the way in which a parti¬ 
cular letter considered by them should be replied. In such cases, it will be useful 
if a full record of the direction is kept in the note book for future reference. It is a 
useful practice to repare two separate sets of notes, one for the preparation of 
minntes and the other of matters on which the secretary is required to take action 
under the directions of the Board. Such a bifurcation may be made either in the 
note book or on the margin of the agenda or on relevant documents which form 
part of the agenda. 

The notes to be taken : These are certain matters which much form part of 
the minutes, however brief they may be. These are; 

(ii) The data and place of meeting ; 

(ii) The name of the Chairman of thd meeting and the names of the direc¬ 
tors or membera attending the meeting; and 

(iii) The names of persons whe attended the meeting, not as members but 
as special invitees. 

In the last mentioned case, their designation indicating the capacity in which 
they have attended the meeting should be given. For example, when a solicitor or 
an accountant oi the manager of a department attends a Board meeting, the fact 
of their attendance should be recorded. 

In the minutes of the meetings of shareholders, the names of the shareholders 
present at the meeting are not made a part of the minutes. But a record thereof 
is kept in a separate register to which a reference can be made, if necessary. 
However, the names of the Chairman and of the directors and ofBcers who were 
present at the meeting are recorded to lend the weight of their persenoe to the 
meeting. 

Why are minutes kept 1 : The meetings of directors of companies, members of 
the managing committee of a co-operative society, and partners are convened from 
time to tiine to deliberate upon problems relating to the working of businesses in 
which they are engaged as well as to give necessary sanctions required under the 
respective statutes. The Companies Act, for example, contemplates that certain 
powers shall be erercised by the company only under the sanction of the Board of 



47 


Dtrecton and othen shall be exercised with the prior approval of the shareholders. 
Likewise, under the Cooperative Societies Act, loans can be granted and investi 
mentcanbe made only when sanctioned by tbe Managing Committee. The 
Partnership Act also provides that certain powers, e.g., starting a new line of 
business, admitting a new partner, raisii^ of loan, etc., can be exercised only with 
the sanction of all the partners. Most of the meetings of the officials of these 
bodies therefore are held to obtain the sanction required by the respective statutes, 
and also to transact other organisational business. 

The minutes of the meetings of the several bodies aforementioned, thus, pro¬ 
vide the management of the respective business organisations with the authority to 
exercise certain powers. They are thus recorded as bases of action. 

In order that the minutes may adequately serve the purposes for which they 
are kept, they should : 

(i) disclose the name of the person who is authorised to take action on the 
decision; 

(ii) describe the power that is vested in him ; and 

(iii) indicate the extent or limit of the powers (wherever possible with 
reference to an amount, period or quantity). 

Sometimes, to avoid any misunderstanding on a decision that has been taVnn , 
minutes of important resolutions are prepared immediately and are read out to the 
meeting for obtaining its approval while the matter is still fresh in the minds of the 
members. 

In order that the minutes may be a reliable guide of an action to be taken or 
pursued in the future, it is desirable that they should be recorded comprehensively; 
the original proposal should be recorded after incorporating therein all the amend¬ 
ments. For implementing the decision, it is also helpful if the grounds on which 
amendments were proposed and the arguments that were adduced in support 
thereof are also recorded. However, it is unnecessary to record the names of the 
members who had moved amendments and the grounds on which they were 
moved. 

At times, the minutes are required to produced in a court of law as evi¬ 
dence in a case. They are relied upon by the Court only if they are a full and 
accurate record of the discussion and the decision taken. If an essential part of the 
dneussion or decision has been left out or some important fact considered by the 
meeting has not been stated, it may lead tbe Court to infer that the pariicular 
matter was not considered by the committee at all. Incomplete minutes, thus, at 
times may adversely affect the interest of the company. 

Wv> should record the rrdmtea f: It is normally the duty of the secretary of 
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Ae company to record the minutes for ho, according to the law as well as geneial 
practice attends the meetings of the Board of Directon and the shaieholden. The 
tame is’ the position in the case of a secretary of a co-operative society. Itie 
expected that he would take notes of their proceedings and afterwards prepare 
minutes therefrom. After they have been approved by Ute Chairman, the ^ntes 

of the Board of Directors and those of sub-committees of the Board of Dinetors 

ate circulated amongst the members, inviting their comments thereon and ate 

adopted at the neat following meetings either with or without any modification. 

The minutes of the meetings of shareholders are recorded after they have been 
approved by the Chairman of the meeting. In token of the approval, the Chairman 

the minutes. Thereafter, they become part of the record of the company. 

note : In order that the secretary may be able to prepare accurate 
and complete minutes of the proceedings, it is necessary for him to take detailed 
notes of the proceedings. The notes are usually more extensive than what actually 
find place in the minutes. This is because it is not possible for the secretary to 
decide, while the meeting is in progress, which part of the discussion or decision is 
relevant or redundant to form or not to form a part of the minutes. Such a decision 
is subsequently. Therefore, a detailed preparatory report of aU that transpires 
at the meeting is essential. In fact, the notes are a brief summary of the entire 
proceedings of the meeting. However, they do not contain matters which are 
considered ipso facto unimportant in the preparation of minutes. 

Minute Book: The minutes book is a statutory booh which every company 
m ust Elaborate provisions which are mandatory and not recommenda¬ 

tory in character as regards the manner in which the minutes should be recorded In 
the minute book ate contained in Section 193 of the Companies Act. They are : 

(i) The minutes of the Board of Directors and shareholders meeting must 
he prepared within 30 days of the conclusion of each such meeting. 

(ii) Each page ofevery Minute Booh must be initialled or signed and the 
last page thereof must be dated and signed 

(a) in the case of a meeting of the Board or of a committee thereof, by 
the C hairman of the same meeting or the Chairman of the next sncceed- 
ing meeting, and (b) in case of general meeting, by the Chairman of the 
same meeting, or in ease of his death or inability, by a director duly 
authorised by the Board for the purpose. 

(iii) The p«e** of Minute Book must be consecutively numbered. 

(iv) The minutes must not be pasted but written in hand. 

(v) The minutes must contain a fair and correct summary of the proceed¬ 
ings of the meeting, more particularly they should specify appointment 
of officers made^theteat. 
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(vO In the case of the meetings of the Board or of its conunitteesi the namea 
of the directors present and tiiose dissenting on a particular resolution 
should be recorded. 

(vu) The Chirman of the meeting is authorised to expunge from the minutes 
matters whidi are considered defamatory, irrelevant, immaterial or 
deterimental to the interest of the company. 

The minutes of the me^ng kept in the aforementioned manner are an 
.'evidence of the proceedings thereat (Section 194). Therefore, until the contrary is 
proved, the meeting shall be deemed to have been duly called and held and all 
proceedings thereat to have been duly taken. In particular, all appointments of 
directors or liquidators made at the meeting shall be valid (Section 195). 

On account of the importance of the minutes as basis for settling disputes 
among shareholders, or groups of shareholders, the Act further provides under 
Section 196 that the minutes of the proceedings of general meetings should be kept 
at the Registered Office of the company and should be open for inspection by any 
member at least for two hours every day. Also a member, on receipt of the request 
and payment of the prescribed fee, must be furnished, within seven days, with a 
copy of the minutes. 

In case an inspection of the minutes is refbsed or a copy is not provided 
svitiiin the prescribed time-limit, the officer of the company who is at fault shall be 
punishable with fine which may extend to Rs. 500 for each offence. 

Writing of Minuter. Although minutes are intended to be a permanent record 
during the time of a company, they are meant only to be a brief record. This 
implies that they should not be long winded ; while writing them, all superfluities 
should be avoided. Minutes should not take the form of a narrative or a historical 
account of the proceedings of the mating. On this account, they are unilke a 
newspaper report or a report of the meeting which the secretary would send to an 
absent director, as regards what had happened at the meeting. This is because they 
are a record whose meaning is to be aKertained by reference to the agenda and 
other connected papen which were placed before the directors when they took 
the d ee inion. They are more analogous to a telegram than to a letter, to a precis 
^than to a nanative. 

Cat^mation of Minutes'. The procedure that is generally followed as 
regards confirmation of minutes has been stated already in this Study Paper. But 
while doing so, the flinction and the scope of the confirmatory process have not 
been considered. 

Ibe minutes of the meetings are confirmed to ensure that they truly record 
the decision taken by the meeting and thus could be used as the bases of action. To 



emun that they suBtain such a character* before the minutes are coafinned they m 
circulated •mong the members and are confirmed at the foUoaring meeting 

ifter considering the comments, if any, of the members who were jnesent at the 

meeting, or they are read out at the next meeting and, if approved, are recorded, 
la tins way. any clerical error pointed ont by the members or by the ofltee is recti¬ 
fied However, while being confirmed, the minutes cannot be amended or altered to 
malm up any deficiency therein due either to a failure to consider a particular 
of the matter or a change in the position having taken place subsequently 
resulted in its non*implementation. In the first mentiobed case, a fresh 
fesolution should be recorded to substitute the earlier resolution and in the second 
ease, the earlier decision should be rescinded. In no case, the decision already 
ghould be interfered with. 

To show that snch is the law and practice in these circumssances an extract, 
from the judgment in an English case is pven below: 

Lord Esher M.R., in Re Cawley & Co. (1889, 42 Cl. D. obser¬ 
ves : “Something happened with regard to that resolution which I cannot help 
thinking was most dangerously irregular, for the secretary, either in conse¬ 
quence of some supposed power vested in him or of some idea of his own, some 
time afterwards inserted in the minutes of the meeting of the 18th, certain dates as 
the dates of the calls. In my opinion that was the most dangerous thing Oat 
could well be done. Minutes of Board meeting are kept in order that the share* 
holders of the compay may know exactly what their directors have been doing, 
why it was done, and any shareholder looking at these minutes as they now stand 
would suppose the dates were agreed upon at the meeting, and were then filled in, 
whereas in truth no dates were agreed upon by the directors at all. The dates 
form no part of the resolution and yet here is the entry made as though they for¬ 
med part of the resolution then passed. I trust that I shall not again see or hear'bf 
the secretary of a company, whether under superior directions or not otherwise^ 
gll ^ng minutes of the meetings either by striking out anything or adding anything. 
The proper mode of fixing the dates would have been by resolution, and thoi 
entering that resolution in the minutes”. 

After the minutes have been approved, and resolutions to alter or amend 
jf necessary, have been recorded, the next important matter to whidi the 
meeting generally addresses itself is the report of the management on action taken 
on the decisions arrived at in the earlier meeting. If no action has been possible on 
any item, the fact is resported and, where necessary, further directions are given or 
a decision is taken to alter the course of action. All these decisions are minuted but 
only briefly. 
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the fpedmen of an agenda of meetings of Boaid of Directors and ttat of ilnro 
koMeta aa mil aa mlnntcs of anch meetings are giren bdow: 

GENERAL AGENCIES LIMITED 
Registered OfiBoe: 197, Indrasprastha Marg, 

New Delhi • 110002 

Dated.. 

To 

Dear Sir/Madam, 

I have to inform you that the 65th Meeting of the Board of Diiectors of the 
abovementioned company will be held on 28th Match, 1978, at 2.30 P.M. at the 
registeied oflSce to consider the following matter: 

AGENDA 

1. Confirming the minutes of the last meeting : 

The minutes of the 64th meeting of the Board were circulated among 
the directors by the Secretary vide his letter No. BD/64 dated 18-2'1978. 
No comments thereon have been hitherto received. If any are received 
hereafter, they will be placed on the table. 

2. Approving the transfer of 16 equity shares, No. 42 to 57 inclusive in 
the Capital of the Company. 

Pursuant to Section 108 of the Companies Act, the relevant transfer 
deed in the prescribed form with the date of presentation to the piescri- 
bed authority stamped and otherwise endorsed and signed both by the 
transferor and transferee, together with the share certificate, shall be 
placed on the table. 

3. Considering the monthly report presented by the General Maiuger on 
the working of the company. 

A copy of the report for the month of February, 1978, is attached aa 
Annexure I to this Agenda. 

4. Considering and adopting the statements of account of the company for 
the year ended 31-12-1977 together with the auditor’s report thereon. 

Copies of statements of account and that of auditor’s report are 
attached as Annexure II to this Agenda. 

5. Approving the deed for acquiring the premises situated at 40, Mahatma 
Gandhi Road, New Delhi on 20 years’ lease for establishing an annexe 
to the Office. 

A copy of the lease deed drafted by the Company’s solicitors is 
enclosed as Annexure ni to this Agenda. 




52 


6. Fixing the date of the next meeting. 

7. Considering any other matter with the permission of the Chairman. 

Yours faithfully. 

By Order of the Board 
Sd/- 

(Bahadur Singh) 
Secretary 

GENERAL AGENCIES LIMITED 

Mfaates of the 6Sth Meeting of the Board of Directors held on 2B'3-78 at the 
Ragistcrcd Office of the Company. 

The following members were present: 

1. Shri M.V. Vijayan, Chairman (in chair) 

2. Shri O.N. Verma 1 

3. Shri B.S. Kulkarni V Directors 

4. Shri N.M. Ganguli J 

and Shri Bahadur Singh Secretary 

la Attendance: 

Messrs K. Chakrapani, Solicitor 
J.L. Mehta, Auditor. 


1 . 


2 . 


Confirming the minutes of the last meeting .* 

The minutes of the meeting of the Board held on 18-2-78 as circulated 
among the directors were approved. Since no comments thereon had been 
received, the Chairman, in token of the approval, signed the minutes. 

Approving the transfer of 16 equity shares in the capital of the Company 
Nos. 42 to 57 inclusive. 


The transfer deed submitted by the transferee Shri G. Basu in respect 
of 16 equity shares Nos. 42 to 57 was examined and approved. The 
Secretary was authorised to record the transfer deed after fixing ther eon 
the seal of the company. 


Considering the monthly report of the. working of 
by the General Manager. 


the Company piesen 



Ihe monthly report for February, 1978 on the working of the company 
was considered and ordered to be recorded. The General Manager was 
requested that in similar reports in future, comparative figures of the 


previous months in respect of production, sales and purchases should be 


included. 
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4. ConsideriDg and adopting the statements of account of the Company for 
the year ended 31-12*1977 together with the auditor’s report thereon. 

The final statement of accounts for the year ended > 31-12-1977 as 
dicnlated was considered, along with the report of the auditor thereon. 
An explanation was sought from the auditor as regards the remark that the 
system of internal control on fixed assets required to be strengthened. 
ShriJ.L. Mehta, the auditor, explained that in the absence of any internal 
control, it was necessary for them to physically inspect eadh and every item 
of plant which entailed considerable labour and consequently delayed the 
preparation of accounts. After some discussion, the suggestion was 
accepted and the General Manager was asked to introduce forthwith the 
system as proposed by the auditor. 

5. Approving the leasodeed for acquiring on rent the premises situated at 40, 
Mahatma Gandhi Road, New Delhi, for establishing an annexe to the 
oflke of the Company. 

The draft deed for taking over on 20 years’ lease the office premises 
situated at 40, Mahatma Gandhi Road, New Delhi as circulated was 
considered. The Solicitor, Shri K. Qiakrapani, was asked to explam the 
implications of clauses 3 and 5 in the deed as regards liability to keep the 
premises in proper repair during the period of lease as well as payment of 
Municipal Taxes assessed by the Corporation from time to time. On 
receiving the explanation, the dirctors were satisfied that they were in order 
and the lease deed was approved. Shri M.V. Vijayan was authorised to sign 
the same on behalf of the Company and affix the Company’s seal thereon. 

6. Fixing the date of the next meeting: 

It was resolved that the next meeting of the Board be held on 
13-4-1978 at 4 p.m. as the Registmed Office of the Company. 

7. Miscellaneous: 

The Chairman repotted that on account of an increase in the volume 
of work, it was felt that the Sales and the Accounting Organisations 
required to be expanded. For the purpose, he proposed that one ace- 
ounts clerk and one sales clerk should be appointed immediately in the 
regular scales of pay of the Company to augment the organisation. The 
proposal was accepted unanimously. 

The mee ting concluded with a vote of thanks to the chair. 

M.T. Vijayan 
Chairman, 
Board of Diteetofa 
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DELHI MILK SUPPLY LIMITED 
agenda 

The Fifth Annual General Meeting of the Company shall be held at the 
Registered OfiBce of the Company on the 23rd Jone, 1978, at 4 0*61001^ to 
consider the following matters; 

1. Considering and adopting the Balance Sheet and the Profit and Loss 
Account of the Company for the year ended 31-3-78 together with the ^ 
Directors’ report thereon. 

2. Appointing two directors in place of Shri G.S. Mulley and V.S. Murty 
who retire by rotation under Article S8 of the Articles of Association 
of the Company. Both the directors are eligible for re-appointmenL 

A proposal has also been received under Section 257 of the Companies 
Act from Shri R.N. Gupta, a shureholder, that Shri Prakash Natain 
Tandon be appointed a director of the Company. 

3. Appointing auditors for the year 1978-79 and fixing their remuneration. 

Shri G.S. Pathak, Chartered Accountant, who has audited the accounts 
of the Company for the year ended Slst March, 1978, retires but is 
eligible for re-appointment. 

4. Declaring a dividend. 

5. Any other matter with the p^mission of the Chair. 

By Order of die Board 
Sd/- 

(R.P. Lall) 

Seeretary 

Dated: 30-S-78. 

DELHI MILK SUPPLY LIMITED 

Minntca of the fifth annual general meeting held on Wednessday, the 23rd 
Jnne^ 1978, at 4 o'clock at the Registered Office of the Company. 

The following were present: 

Present: Shri D.C. Gaekwad, Chairman of the Board of Directors, Messrs. ^ 
K.S. Atteya, G.R. Khandeiwai, S.L. Yerma (Directors), with thirty shareholders. 

In attendance—Shri N.G. Desai, Solicitor, and Shri R.P. Lall, Secretary. 

1. The Balance Sheet of the Company and the Pndit and Loss Am i io unt 
for the year ended 31-3-78 as well as the directors' report thereon 
which were already in the hands of the shareholders were considered 
•stead. 



11i»Seci€tary, Shri R.P. UII. lead the lepoit of the auditors dated 13-9-1968 
on the accounts. 

Shri Saudagar Singh, a shareholder, proposed and Shri Ram Singh 
another shareholder, seconded that the statement of account and direc¬ 
tors' report thereon as circulated be adopted. Thereupon it was. 

RESOLVED : "That the Directors* Report and the Balance Sheet and 
the Profit and Loss Account for the year ended 31 st March, 1978, be 
and hereby approved and adopted:** 

2. Shri D.R. Gupta, a shareholder proposed and Shri Krishna Mohan 
seconded that Shri Prakash Narayan Tandon be appointed a director of 
the company in one of the two vacancies created on the retirement of 
directors. Thereupon it was. 

RESOLVED: "That Shri Prakash Narayan Tandon be and is hertby 
appointed as director of the Company.*’ 

Shri B.M. Sethi proposed and Shri R.L. Dave seconded that Shri 
Mnlley who had retired by rotaritm under Article 58 of the Articles of 
the Association of the company be reappointed as the Director of the 
company. Thereupon it was 

RESOLVED : **That Shri R.L. Mulley be and hereby is appointed as 
director of the company.'* 

3. Shri D.R. Gupta proposed and Shri Krishna Mohan seconded that 
Shri G.S. Pathak, Cahrtcicd Accountant, the retiring auditor of the 
company, be re-appointed as the auditor for the current year anHin g 
31-3-79 on a consolidated fee of Rs. 5,( 00. Thereupon it was 
RESOLVED : That Shri G.S. Pathak, Chartered Accountant, be and is 
hereby appointed as auditor of the Company for the year 1978-79 at 
consolidated remuneration of Rs. 5,000” 

4. Shri D.R. Gupta proposed and Shri B.M. Sethi seconded that a divi¬ 
dend of 6% on equity share of the company be paid on the of 
accounts of the company for the year ended 31-3-1978. Thereupon it 
was 

RESOLVED : "That a dividend of 6% be paid on equity shares of the 
Company out of the proSts of the company for the year ended 
31-3-1969.** 

. 5. Shri Ram Piare Lai proposed and Shri Laxmanan seconded that the 
members assembled may place on record their, gratitude for the 



of Diiecton for condocting the affifdn of the company veiy eonqwtently 
and profitably. 

Sd/- F.C Oaehwad 
Qudrmu 

X¥ COMPANY UMITED 

Registered Office: 21, Indraprastha Maig^ New Ddiit>110002. 

Notice is hereby given that the Third Annual General Meeting of the share* 
holders will be held at the company's registered office at 21, Indraprastha Marg, 
NewDelhi*110002on31stMaich, 1978at4o*clock in the afternoon to transact 
the following business 

(i) To consider and if thought fit to adopt, with or without modification, 
the Balance Sheet of the company as at 31st December, 1977 the profit 
& Loss Account for the year ending 31-12-1977 and the Report of the 
Directors thereon. 

(ii) To declare a dividend. 

(iii) (a) To elect a Director in the place of Mr. A who retires from office by 

rotation in accordance with Article 39 of the Articles of Assoda* 
tionofthe Company, but being eligible, offers himself for re-elec¬ 
tion. 

(b) To appoint a Director in the place of Mr. B who was appointed by 
the Board to fill the casual vacancy caused by the resignation of 
Mr. Q and who retires from office by rotation in accordance with 
Article 39 of the Articles of Association of the Company, but being 
eligible, offers himself for re-election. 

(iv) To appoint of Auditors to hold office from the conclusion of this meeting 
till the conclusion of the next annual general meeting and to fix their 
remuneration. Messrs. K & Co., Chartered Accountants, are the retiring 
Auditors and are eligible for re-appointment. 

(v) As Special Business : To consider and, if throught fit, to adopt the 
follosving resolution, with or without modification as a special RcsoIup 
tion: “Resolved that in the 4th line of Article 130 of the Articles of 
Association of the Company, after the words ‘paid-up-capital* the words 
*and free reserves* be and are hereby added'*. 

Explanatory Statement pursuant to Section 173 of the Companies Act, 1956 
lagarding Item No. (v): 

The paid-up capital of the Company and its free reserves are Rs. IS and 
Rs. 20 la&hs respectively. As the position stands to-day, the Directors have 
powen to raise loans up to Rs. IS lakhs only, of which Rs. S have alteadp 
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■ been railed. The Company is contempladog an expansion on a big scale for 
which extensive borrowing will be necessary. Therefore, it has been thought proper 
that the Diiectois should have power to borrow not only up to the amount of 
diat dure capital but also free reserves. It may be noted that Section 293 of the 
Companies Act permits the Directors to raise loans equal to paid-up capital and 
free reserves; an amount in excess of that can be borrowed only with the consent 
of the shareholders in general meeting. 

Notes : 

G) Every Member who is entitled to attend the meeting and vote thereat 
may appoint a proxy to attend and vote instead of himself and the 
Proxy need not be a Member. 

(ii) The Re^ster of Members and Transfer Books of the Company shall be 
dosed from the 1st March, 1978 to IS March, 1978, both the days 
inclusive. 

Gii) The dividends on shares as recommended by the Directors of the 
Company for the year ended 31st December, 1977, if dedated at the 
meeting, will be made payable on and after 1st May, 1978 to thou 
members whou names appear on the Register of Members of the 
Company on ISth March, 1978. 

Proxy : A proxy is an instrument in writing executed by a shareholder 
authorising another person to vote on his behalf in his absence. Any member of 
a company entitled to attend and vote at a meeting of the company is entitled to 
appoint another person (whethere a member or not ) as his proxy to attend and 
vote in his place, but a proxy so appointed cannot address the meeting. Further, 
the proxy is not etitled to vote except on a poll. 

The aforementioned privilege, enabling a member to appoint a person other 
than himulf as a proxy, has been granted by the Companies Act, 1956. The Act 
further provides that the form of proxy unt to the members, along with the 
agenda, must prominently display that fact 
^ Any provision in the artides of association, requiring the instrument 
^appointing proxy to be lodged with the company more than 48 hours before a 
meeting in tbs care of public companies and their subsidiaries which are private 
companies shall have effect as if 48 hours had been specified therein. The instru¬ 
ment appointing the proxy should be in writing, signed by the appointor or his 
attorney who has been duly authorized in writing. 

The proxy forms deposited with the company may be inspected by a number 
24 hours before the time fixed for the commencenunt of the meeting . 
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OriUnary and Special Resolution : A resolution is an ordinary rwolntkwi 
when the same is passed by a simple majority of votes cast either on a show <of 
hands or an a poll. It is a special resolution when an intention to purpose the 
resolntion as a special reaointion had been duly specified in the notice calling the 
general meeting and the votes cast in favour of the resolution (whether on a show 
of hands, or on a poll, as the case may be) are not less than three times the 
number of the votes cast against the resolution. ^ 

Saue of the Meetings ; The sense of the meeting can be ascertained in the 
following ways: 

(a) By acclamation or voice : When a proposition is put up to the meeting 
by the chairman, members present at the meeting, who are in favour of the same 
signify their approval or disapproval by saying Yes or No as the case may be, or 
Wrely by cheering or clapping. It is the most elementary method of ascertaining 
the sense of a meeting which suffers from the disadvantage that the member of 
votes cast in favour or against a proposal or resolution, cannot be judged very 
accurately. On this account, this method is usually adopted, when it is expected 
either that the voting on the Issue under consideration will be unanimous, or that 
the votes cast in favour of it would be by far the larger than those cast against it 
(h) By show of hands: It is another simple method for ascertaining the 
sense of a meeting. The chairman, in this case, first requests the members who 
are in favour of the proposition or resolution under consideration, to raise their 
hands. The number of hands raised is counted. Afterwards, the numbers that 
are not in favour of the resolution or proposal, are similarly requested to raise 
their hands. Again, the number of hands so raised is counted. The count of 
number of hands raised in each case indicates the strength of the voting for or 
against the proportion. On the basis of such a determination, the chairman 
declares the result of the division. This method, like the one stated earlier, can 
be used effectively only where every person present at the meeting, has one vote. 
Since this may not be so in the case of a company meetiug, the method, usually, 
is not followed. 

^ •• 

(c) By division: Under this method, the members in favour of the|^ 
proposition or resolution walk into one section of the Meeting Hall or walk into 
an adjoining room, whereas the members who are against, assemble in another 
section of the Meeting Hall or walk into another adjoining room. After the 
members have so divided themselves, the number of members belonging to the 
two groups is counted. The method is not considered suitable for adoption at 
company meetings. It is, however, commonly used in politica] meetings. 
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(i) By Ballot: In this case, members record their votes on ballots or voting 
papers and deposit them into ballot boxes provided for the purpose. Subsequently, 
the scrutinisers count the votes and submit the counts of votes cast in favour or 
against, to the diainnan who, on the basis of the count, declares the result of the 
bollot. 

(e) By Poll : This method of voting is, usually, adopted in company 
meetings. Under this method, a member can exercise his vote either in person or 
i by proxy ; also weightage can be given to the votes of members on the basis of 
varions types of shares with voting rights held by them. It thus ensures that the 
sense of all the shareholders, whether present at the meeting or not on weightage 
being given to number of shares held by each one of them, shall be taken into 
consideration in arriving at the decision. 

A poll can be demanded in accordance with the provision contained in the 
articles of association. Usually, such a demand must be made immediately before 
or on the declaration of the result of the voting on any resolution on a show of 
hands. Under the Companies Act, the poll may be demanded by a person or 
persons specified in clauses (a) to (d) of sub-section (1) of Section 179. 

If a poll has been validly demanded and relates to a question of adjournment, 
it must be taken immediately. A poll, if it is demanded on any other question 
(not being a question relating to the election of a chairman which is provided for 
in Section 17S), it must be taken not later than 48 hours from the time of demand. " 
Two or more persons, usually, are appointed as scrutineers to examine the proxy 
papers as well as voting papers for determining the result of voting. It is also 
necessary to exercise some coutrol over the voting papers to guard against any 
unauthorised person casting a vote. 

The various steps involved for ascertaining the voting strength either in 
favour of or against a proposition on the basis of poll are stated below : 

(i) Every member present at the meeting and entitled to vote is provided 
with a voting card. It is printed; also space is provided therein to enter 
the name of the members, the numbers and classes of shares held by 
them as well as to record whether he is in favour of, or against, the 
^ resolution. On the voting card, the member also declares whether he is 

^ acting as a proxy and, if so, for whom, as well as the number and 

classes of shares held by the member for whom be is acting. The voting 
cards, usually are printed in different colours in the case of a company 
having more than one class of shares. 

■ (ii) After the members have filled in the voting cards, these are collected 
and made over to scrutineers. 
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tiii) The scrutinisers compare the entries on the voting cards with the lists of 
metnbera and their shareholding provided to them in advance, to con¬ 
firm that each member has voted only in respect of shares held by him 
or in respect of which he has been authorised to cast the vote. There¬ 
after, they draw up lists of votes cast in favour of the resolution as well 
as in respect of those cast against it. These lists are submitted to the 
c hairman who, on the basis of these lists, declares the result of the polL 

Procedure followed as regards casting of votes by members In the case of a 4 
poll: (a) The chairman briefly explains to the members the procedure that would 
be followed, and appeals to them that no member should either leave or enter the 
room while the voting is in progress. 

(b)' The members are advised to go into an adjoining room for collecting 
their voting papers. In the room, an arrangement is made in advance for the 
voting paper or cards to be delivered to them. There, the members fill up the 
papers in seclusion. For the sake of convenience, members, usually, are divided 
into four or five groups. The members of each group—one after the other—mark 
the ballot papers at a table or tables provided for the purpose, and while a member 
is marking a voting paper, no member is present. This ensures secrecy in respect 
of voting. 

The ballot papers are issued only to the members after their credentiab have 
been verified and on their surrendering the admission cards to the meeting earlier 
issued to them. For their guidance, lists of members and their respective shares are 
placed on the tables, at which the members record their votes for their reference. 

When the memben have filled in the voting cards these are placed in the 
ballot boxes. 

Duties and Powers of the Chairman 

A. Dutle.: It is the doty of the chairman of a meeting to ensure that: 

(i) the meeting is properly constituted and convened ; (ii) the business is co n ducte d 
in the order laid down in the agenda, except when a change in the order has the 
approval of the meeting; (iii) no business, in regard to which proper notice has not 
been given, is brought up for consideration of the meeting; (iv) order is ^ 

at the meeting ; (v) the motions and amendments brought before the «"*i«i«i"g are 
in order and no discussion among the members take place except when there is a 
specific motion before the meeting ; (vi) the sense of the meeting on —rh mBt*— 
considered is properIjKascertained, and a poll, if properly demanded, is duly taken; 
(vii) an opportunity is given to the minori^ to express its views. 
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it is abo the duty of the chairman to exercise a casting vote in appropriate 
circumstances, if the company’s articles authorize him to exercise such a vote. 

B. Powers : The powers of the chidrman are as follows: 

(1) To deeUe pobas of order. While the meeting is in progress and a member 
b speaking, if another member gets up and enquires as to whether the statement 
made by the speaker is in order, the latter is said to have raised a ‘point of order’ 

. and the chairman is empowered to give his ruling on that point, which b final and 
Jr binding on the members. Generally, points of order relate to breaches of rules, 
conduct of members, relevancy of remarks, holding of private conversation, etc. 

(2) To decide the priority cf speakers: When more speakers than one 
stand up and wish to speak at one and the same time, the chairman is empowered 
to decide in which order they should speak, and bb decision in thb regard b firuU 
and binding on the meeting. 

(3) To stop disauslon on a matter : In order to stop the discussion on a 
particular motion from being unnecessarily dragged on, it b within the power of 
the chabman to stop the discussion and put the motion to vote. 

4. To have disorderly persons turned out : If, at the meeting, some persons 
behave in a disorderly manner and refuse to listen to the admonition of the chab* 
man, he may ask them to leave the meeting and, if necessary, get them turned out 
of the meeting with the least physical force. 

5. To exercise a casting vote, if allowed by the articles : Normally, the chair¬ 
man has two types of votes, viz, (i) deliberate vote, i.e., the vote which be casts in 
his capacity as a member of the company ; and (ii) casting vote, which he exercises 
in the event of a tie. 



MtdorUy Ride-how far the governing principle of Company Maru^ement : The 
rule of supremcay of the majority is usually referred to as the role in Foss v. Har- 
bottle (1843) 2 Hare 461. The management of companies is based on the principle 
of majority rule. Or^narily, the dedsion of the majority is the rule for the mino¬ 
rity also. Thb principle has occasionally been abused and rhe whip of the majority 
has often produced sullen effect, prejudicial to the best interests of the share¬ 
holders. Therefore, the supremacy of the majority rule is subject to certain excep¬ 
tions whidi are as under. 


Until the commencement of the Companies Act, 1956, the only remedy 
available to an opperssed minority was to petition to the Court to wind up the 
company on the ground that it was just and equitable to do so. However, in 
many cases, it is not in the interest of the oppressed minority to have the company 
wound up. The liquidation of the rampany may result in the sale of its assets at 
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break-up value, without regard to the value of the goodwill or know-how of tho 
company and the minority shareholders who, urged by the majority shareholden* 
oppression, petitions for a winding-up order might in effect play their opponents’ 
game. In an attempt to meet such cases, the law now (Sections 397 to 409) gives 
an oppressed miniority shareholders a remedy alternative to a petition for compul¬ 
sory winding up under the 'just and equftabfe’ clause. These Sections empower the 
Court and the Central Government to deal with such situations of oppression and 
mismanagement. Members (not less than 100 in number or not less than 1/lOth 
of the total number of members, whichever is less, or holding not less than 1/lOth 
of the issued share capital if the applicants have paid all calls and dues in the case 
of a company having a share capital; not less than 1/Sth of the total number in 
the case of a company not having a share capital) of a company may apply to the 
Court for relief on the ground that the affairs of the company are being conducted 
in a manner either oppressive to any member or members or prejudicial to the 
interest of the company as a whole. The Central Government may also apply or 
authorise a member or members to make an application under Section 397, or 398, 
though the requisite conditions mentioned within the brackets above are not satis¬ 
fied (’Sections 397, 398 and 399). 

Under Section 408, the Central Government is empowered to appoint such 
number of persons as it may, by order in writing, specify to hold office as directors 
in the company, where, on the application of at least 100 members or of members 
holding at least 1/lOth of the total voting power therein, or of its own motion, the 
Central Government is satisfied that these appointments are necessary in order to 
prevent the affairs of the company from being conducted, f/ifer clla, in a mann er 
which is prejudicial to public interest. 

It is thus evident from the above discussion that the majority rule may not 
always prevail over the minority if the Court is satisfied about the existence of the 
circumsatnees envisaged by the above-mentioned Sections. 

(ii) The above-mentioned exception relates to individual membersh^ rights. 
Another exception is one relating to qualified minority rights. While the individual 
membership rights can be exercised by an individual shareholder, qualified minority 
rights require the co-operation of a minority group of specified size within the cor' 
porate body. For example, under Section J69 a minority of not less than 1/lOth 
of the paid-up capital carrying voting rights at the date of the deposit of the requi¬ 
sition may requisition the holding of an extraordinary general meeting. In the ease 
of a company not having a share capital, the requisition may be placed by such 
number as has not less than 1/lOtb of the total voting power of all the members. 



63 


(iii) The right of the minority specified in Section 179 (at least S members 
having the right to vote on a resolution in the case of a public company; or in the 
case of a private company) one member having the right to vote if not more than 7 
members are present and 2 members if more than 7 such members are personally 
present; or any member present in person or by proxy and having not less than 
1/lOth of the total voting power; or an aggregate of not less than 1/lOth of the 
totat paid-up capital carrying votes at the meeting) to demand a poll cannot be 
excluded by the articles. 

(iv) A minority of 200 or more members or of members holding not less 
than lyiOth of the total voting power in the case of a company with a share capital, 
or a minority of 1/Sth or more of the members on the company’s register of mem¬ 
bers may apply to the Central Government for the appointment of inspector (s) to 
investigate into the affairs of the company. 

The principle, as discussed above, is a simple majority rule, i.e., any excess 
of votes cast in favour of a resolution over those cast against. But certain matters 
in connection with the company management require special resolution, (e.g.. Sec¬ 
tions 17,21,31,100, etc.), i.e. a three-quarters majority. Certain other measures 
require other qualified majorities. To this extent, these constitute an exception to 
the ’simple’ majority rule. It may be noted from these instances that a negative 
right of the minority, namely, to preserve the status quo by vetoing a consti¬ 
tutional or other change requiring a qualified majority, may arise. But this 
negative light is not comprised in the expression “qualified minority rights’’ 
referred to in (ii) above. 

Motions and Resolntlons : A motion is a proposition formally made at a 
meeting ; it is liable to alteration or amendment prior to its being adopted by the 
meeting . Before a motion can be placed at a meeting, a notice is generally required 
to be given. The mover should submit the motion in writing duly signed. A 
motion, before it is discussed, is usually seconded by another member, although 
the rule is that it need not be seconded unless the articles so require. It can be 
entertained only if it Is within the powers of the meeting and within the scope of 
agenda of the meeting. A motion properly drawn up should be couched in definite 
and unambiguous words; also it should be in an affirmative form commencing 
with the word “That”. 

After the motion has been proposed and seconded, the chairman invites 
members to discuss it. If a number of members offers to speak on it, the chairman 
determines the order in which they shall speak and fixes the time for which each 
member may speak. To start discussion on the motion, the mover is requested to 


/ 
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introduce the motion and after all the members have spoKen, be is asked to reply 
to the various points raised by them. 

After the motion has been debated, it is put to vote either with or without 
amendments, as the case may be. In the event of the same being adopted, it be¬ 
comes a resolution. As has been stated earlier, the motion should commence with 
the word ‘that*. As a result if It is passed into a resolution it is recorded as 
“Resolved that.'* £ 

Formal motions are those which a member may move for any one oS the 
following purposes, viz., (i) adjourning the meeting; (ii) dropping an item on the 
agenda from discussion; (iii) adjourning the debate on a motion ; (iv) applying 
Closure* to a motion. 

The motion in all the faoresaid four cases respectively are drawn up in the 
following forms: (i) “That this meeting be now ajonmed"; (ii) “That this meeting 
may proceed to the next business'*; (iii) “The debate on the motion be adjourned 
to the next meeting**; (iv) “I move that a ciosnre be applied to the discunion on 
the qimtion*'. 

The objective in moving the motions aforesaid is to expedite the disposai of, 
the business. But such motions can also be misused for impeding the transaction 
of business. Such motions therefore are discribed as dilatory motions. 

Amendments : A motion after it has been moved can be amended by: 

(0 adding some new words to the motion; or (iO substituting some words for some 
other words: or (iii) deleting some words from the motion; or (iv) altering the 

position of words and phrases in the motioiL 

An amendment of a motion can be validly made if it is germane to the 
original motion and does not negative it; for a negative amendment is tantamonnf 
to the counter-proposal. Further, the amendment Aould be within th ** scope of the 
business before the meeting. A number of amendments to an original motion can 
be moved but a me.nbir can move o.dy one amendment. The chairman of the 
meeting, being the controlling authority, d^ermines the order in which the amend¬ 
ments shall be considered. If an amendment is moved to alter an amending ^ 
motion, the sbcond amendment is discussed first and only after it has been voted ' 
upon, the first amendment is considered. 

A debate on an original motion may be interrupted by various methods or 
technical devices which are briefly discussed hereunder. 

(a) Chsure : It is a weapon to put an end to a matter, the discussion 
vdiereoo becomes undesirably lengthy. The method is based on the |»iociple that 
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eveiy member who baa the right of endience must be afforded the opportunity to 
apeah. It is pot in this form : “that the question be now pat”. This closure is 
asefal for the minority or agunst any influential member who may cause dday in 
fbeliog the pulse of the meeting on the subject of the debate. 

(b) Previous question: In this case, as contradistinktion to closure motion 
the intention of which is genuinely to stop a lengthy discussion and close it by 

.^putting it to vote, a point of order is taken in the common interest that it is undesi¬ 
rable to debate or discuss a subject; an interruption motion is moved to stop the 
discussion and a new subject is introduced If a previous question on motion is 
lost, the main question which is interrupted is no longer discussed but is put to 
vote. In the event of the previous question motion being carried, the new subject 
then takes the precedence over others; thus the motion is shelved for good. 

(c) Proceed to next business: The object of this motion is also to stop 
discussing or to shelve an undesirable motion. It is proposed thus; “That this 
meeting does proceed to the next business.” It is then seconded and put to vote by 
tiM chairman. The original motion is shelved if the motion is carried ; if not, the 
lesumption of the main motion takes place after a lapse of time. 

(d) Point of order : When a member is speaking in a meeting, any other 
nmnber may rise up to speak to a point of order. At this, the former tempororily 
she down. Ordinarily, the point of order pertains to any breach of rule for con¬ 
ducting the meeting, want o:' quorum, any disorderly conduct of any member, eic. 
The chairman has to decide the question regarding the point of order and give his 
ruling at the earliest. The chairman must be fair and impartial in his ruling, and 
if he is so, his ruling is unimpeachable. Thereafter, the interrupted speaker resumes 
his speech. 

(e) Ad/ournment : It may be in respect of the debate or an item or of the 
meeting itself. It signifies the postponement till a fixed time any further extension 
thereof. Such a motion is concluded thus : “That the meeting be adjoumed”. The 
articles of a company may provide for the procedure as to adjournment; the chaic- 

^nuan must act in accordance therewith. The meeting may also be adjourned sine 

4 i^e ; otherwise the chairman has to specify the date, time and place of the adjour¬ 
ned meeting. As a meeting is ordinarily adjoumed to the same day in the next week, 
no fresh notice thereof is required to be given. If, however, the period of adjourn¬ 
ment is for 30 days or more, then as per Regulation S3 of Table A of Schedule I to 
the Act, a fresh notice would be needed. A new business cannot bt transacted at 
such adjourned meeting, the objective being to finish the unfinished work of the 
original meeting. 
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ReghtnHoB of certain motatioM: According to Section 192, t copy of 
every resolution (together with a copy of tiie statement of material facts ann eied 
under Section 173 to the notice of the meeting in which such resolution has been 
passed) or agreement to which this Section applies printed or typed and duly 
certified under the signature of an officer of the company, must be filed with the 
Registrar, within 30 days after the passing or marking thereof, and the Registrar 
diall record the same. Where the articles have been registered, a copy of evety^.^'ii^ 
such resolution or arrangement which has the effect of altering the articles must be ' 
embodied in or annexed to every copy of the articles issued after the passing of 
the resolution or making of the agreement. Where, however, the articles have not 
been registered, a printed copy of the same should be supplied to any member on 
request on a charge of Re. I. These provisions apply to the resolutions and agree¬ 
ments referred to in Section 1*92 (4) which the students must read in detail. 

Drafting of resclutioas: A resolution is the formal expression of the will 
of the members as approved and passed at a meeting. The resolutions passed 
both at the company meeting and the Board meeting are permanent records of the 
Company’s various decisions and deliberations. Member’s resolutions an 
more important and they are generally required to be filed with the Registrar. Cam 
a good command over language and comprehensive knowledge of the provisions 
of Law are of imperative necessity for drafting resolutions. Precision, lucidity and 
unambiguity are the essential qualities of a resolution. The words employed 
therein should be unequivocal and taken from the statute itself as far as practicable 
in order that the provisions of law are strictly complied with. For example, while 
drafting a Board resolution for issue of rights shares under Section 81, the requin- 
n^ts of the Section should be taken from the language of the Section, with 
suitable additions and alterations so as to give the resolution a precise and lu^ 
form. Likewise, while drafting resolutions under Sections 356, 358, 360 and 
314 the material terms of the contract or appointment have got to be suitably 
embodied so as to fulfil the requirements of the Act. Unnecessary words or extra¬ 
neous detail should be studiously eschewed ; otherwise they may give rise to coi^ 
troversy and complications. 

Usually, a resolution commences thus : "Resolved that” and then states thp 
relevent things to be done. No recitals like "whereas** is necessary in company^ 
practice. 

In the event of the resolution being lengthly, it should be divided into para¬ 
graphs and chronologically arranged. The following are a few forms of resolutions 
which are given below by way of illustrations. 

(1) Resolution for the Registration ofTransfer of Shares : 

Resolved that transfers of the company’s shares (as per lha transfer sbeeti 
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placed before this mseting and ioitialled for purposes of identification by the 
Qiainnan and Secretary) be and are hereby approved. Further resolved that the 
aeeretary be, and is hereby, authorised to register the said transfisrs in the com* 
puy'a teoks and records and to take all other necessary steps to implement this 
resolution, 

(2) Reaobitlan of aUotment of ^rea : 

Resolved that allotments of the company's shares (as per the allotment sheets 
- placed before the meeting and initialled for purposes of identification by the 
chairman and secretary) be and are hereby approved. Further resolved that the 
Secretary be and is hereby authorized to implement this resolution by sending out 
allotment letters and letters of regret, to the approved and disapproved applicants 
respectively, and by taking all other necessary steps (such as refund of excess 
amount received on application, transfer of application moneys from the special 
bank account to the company's general bank account and filing return of allotments 
with the Registrar). 

(3) Reaohttionfor reeommendtng dividends : 

Resolved that dividends at the rate of 10% (subject to deduction of income* 
tax) on the company's equity shares payable out of the company's profits for the 
year ended December 31, 1977, be and is hereby recommended for declaration at 
the 57th annual general meeting of the company to be held on. 

(4) Resohition for appointment of stajf: 

Resolved that Mr.(whose application for employment has been duly 

considered by the Board) be and is hereby appointed us the Company's accountant 
fkom the 1st day of January, 1978, on a consolidated salary of Rs. 900 per month 
(in the grade of 800*25-1200). Further resolved that the General Manager be and 

is hereby authorized to issue the appointment letter to the said Mr.in the form 

already approved by the Board, providing for the termination of his services by 
three months* notice on either side. 

(5) Resolution for adoption of the Board’s Report : 

Resolved that the attached draft of the 43rd annual report of the Board of 
Directors (which is initialled for purpose of identification by the Chairman and 
Secretary) be and is hereby approved and adopted. Further resolved that the 
Chairman be, and is hereby, authorized to sign the report for and on behalf of the 
Board and to take all necessary steps for the purpose of its publication and supply 
to the members. 

( 6 ) Resolution for pwchase of investments : 

Resolved that 4% Government of IniBa Promissory Note 1979-80 of the 
fine value of Rs. 10,000 (Rupees Ten Thousand) be and is hereby, purchased at 






the best market rate through Messrs. Place Siddons and Gough, the Company's 
brokers, and that the Secretary be, and is hereby, authorised to take all neoesssary 
steps for implementing this resolution. 

(7) ReaohaloH for sale of a fixed asset: 

Resolved that the offer of Rs. 30,000 (Rupees Fifty Thousand) received from 

Ilf r--of-for the purchase of the company's motorcar (Chevrolet 

1972 Sedon-registered No.) be and is hereby accepted and the Secretary 

be, and is hereby, authorized to take all necessary steps for the transfer of owners 

ship in the said motor-car to the said Mr....on receipt of the amount 

aforementioned. 


(8) Resohatonfor marking calls on partly paid shares: 

Resolved that a call of Rs. 2 per share, on the equity shares of the company 
be made upon members of the company and that the same be made payable on or 
before the Ist day of January 1978 at Calcutta, and that all calls whidh tetruun 
unpaid by that date shall bear interest at the rate of 3% per annum from the data 
mentioned above until the amount thereof is paid. 


(9) ResolutioH for forfeiture of shares : 

Resolved that 100 equity shares of Rs. 10 each bearing distinctive numbers 
101 to 200 inclusive, whereon, a sum of Rs. 8 per sh Jte has been paid, and which 
at the date of this resolution stand registered in the name of A B C of 10 Hastings 
Street, New Delhi, who has failed to pay the call of Rs. 2 per share due on the 
said shares; on tbr 1st day of December 1977, and has failed to comply with the 
notice dated the 13tb day of January 1978, served upon him, be and are hereby 
forfeited, and the shares be disposed of as the Directors shall think fit. 

(10) Resolution for reissue of forfeited shares : 

Resolved that 100 shares of Rs. 10 each, Rs. 8 paid up, numbered 101 to 
200, having been duly forfeited by a resolution of the Board dated 1st Matc^ 
1978, be re-issued as fully paid to Mr. Fakruddin of the Institute of Chartered 
Accountants, New Delhi on his paying Rs. 2 per share representing the unpaid call 
of Rs. 2 and premium of Rs. 2 per share, and that the said transfer be, and is 
hereby, passed for registration. And that a certificate for the share in the rwme Of 
Mr. Fakruddin be duly sealed and signed. 

(11) Resohitiottfor Issue of debentures: 

Resolved that 3,000 debentures of Rs. 1,000 each in the company, be offered 
to the public for subscription of the floating security of the company's property, 
such debentures to bear interest @ 10% per annum and to be redeemable at 

par on the.day of..19.or after that date, and that Messrs Zia Uddin 

and Bhakat Ram be, and are hereby, constituted a committee: (a) to consider the 








fel^intme^t of trustees for the debentureholders; (b) to arrange with the cofli* 
pany's solicitors, Messrs Kutharia &. Co., as to the Trust Deed, the Debenture 
Bond and the prospectus; and (c) to place their report before the Board within one 
month Grom this date. 

(12) Xaobttionfor removal of director : 

The meeting, having carefully considered the proposal to remove Shri G.D. 
Bondhi from his oflke of director of this company, and having also considered the 
representations made by him in this behalf, is of the view that the said director be 
icmoved from his oflke ; and it is, therefore, resolved that the said Shri G.D. 
Sondhi be, and is hereby, removed from his office of director, from the first day 
of January, 1978. 

(13) Resolution for the alteration of articles under Section 31: 

Resolved that this meeting records its consent, by the special resolution, to 
amendment of cause 2S of the company’s Articles of Association, in such a mminar 
as to substitute the words ‘four persoru* in place of ‘three persons’, as appearing 
in the said clause. 

(14) ResobitUm for the adoption of statutory report : 

Rmolved that the Statutory Report, prepared under Section 165 of the 
Companies Act, 1956, relating to the period from the date of incorporation of 
the Company to the 30th June, 1977 as laid before the meeting, and as certified by 
the Managing Director and by two other directors be, and is hereby approved and 
adopted. 

(15) Resolution for eppointment of an auditor other than the retiring auditor : 

Shri P. Purushotam proposed and Shri B. Baneijee seconded the motion to 
appoint Messrs Gogia Pasha & Co., Chartered Apcountants, as the auditors of 
the Company for the ensuing financial year, in place of the retiring auditors 
Messrs Swamy & Co. The Secretary of the company explained that the legal 
formalities in connection with the matter bad been duly complied with. The 
motion, on being put to vote, was carried unanimously ; and it was resolved that 
Messrs Gogia Pasha & Co., Chartered Accountants be, and are hereby appointed as 
auditors of the Company for the financial year ending 30tb June, 1977, at a fee of 
Rs. 5,000 pec annum. 

(16) Resobaion under Section 293(IXd) authorising the Board to borrow (as on 
orUnary residution). 

Resolved that the Board of Directors be and are hereby authorised to borrow 
moneys op to a limit of rupees one crore inclusive of the moneys already borrowed 
hy the company (apart from temporary loans obtained from the company’s bankers 
in the ordiiury course of business), may exceed the aggregate of the paid>up 
capital of tlto company and its free reserves, that is to say, reserves not set 



BpKt for any specific purpose, and that the Board of Directors nay, u exertisC 
of the said borrowing powers conferred on them, boirowcr such moneys on sneh 
temM as to rate of interest repayment, security or otherwise as they may deem fit 
and in particular, be and they are hmeby authorised to mortgage, charge or 
create any security over the whole or any part of the undertahiog of the company, 
its properties or assets. 

(17) Reaolutton for alteration of Memorandum under section 11 (As a ^tedtl 
resolution ): 

Resolved that the Memorandum of Association of the Company be altered m 
the manner following, that is to say, the eaisting clause XI of the Memotandom be 
deleted and the following substituted therefor: 

The capital of the company shall be Rs. 1,00,00,000 (Rupees one croie) 
divided into 1000-7% (seven per cent) Redeemable Preference Shares of Rs. 100 
each: 2000 Preference shares of Rs. 100 each ; and 97,000 Equity shares of Rs. 100 
eadi, with power to increase or reduce the capital. 

(18) (a) Resolutim for special business (As special resolution) : 

Resolved that to comply with the provisions of Section 314 of the CompanieB 
Act, 1936, the Company does hereby consent to Shti Brij Mohan, a relative being 
the father's brother’s son, of each of Shii Krishan Mohan and Suresh Mohan, 
Directors of the Company, holding an office or place of profit under the Company, 
namely, as the Deputy Finance Manager at the company’s head office at New 

Delhi for a period of five years with effect from the.day of.. 

19...and on the terms and conditions contained in an a gfeemant 

dated the...day of..19.entered 

into between the Company and Shri Brij Mohaib 

Explanatory statement in the context of this resolution : Section 314 of 
Companies Act, 1956, prohibits, inter alia, a relative of a director from hoMing ~ 
any ofllce or place of profit under a company except with the previous consent of 
the Company accorded by a special resolution. Shri Brij Mohan, a relative, being 
(he father’s brother’s son of each Shri Krishna Mohan and Shri Suresh Mniinnj 
Directors of the Company has been appointed as the Deputy Finance Manugar at 
the Company’s head office at New Delhi for a period of five years with wffe rt h 


from.....on the terms and conditions contained in an ' 

dated.—.entered into between the Company and Shri Brij the 


salient tnms of the agreement are as follows 

CTo be filled in) 

Basic Salary. 

Dearness Allowance... 
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PtovideBt Fuad.... 

Aoeommodation. 

Leave. 

Other Pecqiusites. 

The agreeaient also specifies the rights and obligations of the Company and 
Shri Bqi Mohan and includes administrative detail. 

Yonr consent to Shri Brij Mohan’s holding of the said place of profit is 
nmdriil A copy of the agreement is available for inspection at the registered office 
on any working day during normal office hours up to and including the day of the 
annual general meeting and will be available for inspection at the meeting. 

Shri Krishna Mohan and Shri Suresh Mohan who are the Directors of the 
Company being relatives of Shri Brij Mohan, may be deemed to be interested in the 
relevant resolution. 

(18) (b) “Resolved that the Authorised Share Capital of the Company be 
ineieased from Rs. 1,00,00,000 divided into 1,00,000 shares of Rs. 100, each to 
Rs. 2,00,00,000 divided into 2,00,000 shares of Rs. 100 each by the creation of 
1,00,000 additional shares of Rs. 100 each ranking pari pasu with the existing 
sharu in the Company.” 

Explanatory Statement pursuant to Section 173 of the Companies Act 
regarding the above resolution : With 50% of the subscribed capital being held by 
two Public Financial Institutions, (on presumption) the entire issued capital, and 
incidentally the entire Authorised Share Capital has been subscribed for. The 
Company now needs to increase its Authorised Share Capital from Rs. 1 crore to 
Rs. 2 crores for implementation of its expansion schemes. The Directors will 
appropriate steps to issue the shares if the increase in the authorised capital, as 
proposed, is adopted. 

(19) Resolution for the issue of rights shares under section 81 : 

Resolved that 8,00,000 Equity Shares of Rs. 10 each in the authorised capital 
of the Company be and are hereby issued by the (Company and pursuant to s* Tf iffn 
81(1A) of the Companies Act, 1956, the Board of Directors of the Company be and 
is hereby authorised to offer the said shares for subscription for each at a premium 
of Rs. 10/- per share payable (as to subscription and premium) in full, on applica¬ 
tion, to the person whose names appear in the register of members as the 
of the existing Equity Shares of the Company as at July 1, 1977 in the proportion 
as nearly as circumstances admit of one new Equity Share for every three issued 
Equity Shares registered in their names on the said date, fractions of a new aiiawi t 
being disregarded, and on such terms and conditions as are prescribed in !c**»t i o n 
81 (1) (b), (c) 8t (d) of the Companies Act, 1956, and on such other terms and 

conditions (including the right to be given to the persons concerned who take up 








w 

fhoir rights shares to apply for additiooal shares so that any shares not tahen 
up as rights or available from fractions which have been disregarded may be 
Ulotted to the applicants for additional shares) as the Board of Dheetors may 
deem fit and it is expressly provided that the said 8.00,000 new Equity Shares 
shall in all respects rank peri passu with the existing Equity Shares execpt that 
th^ will not participate in the interim distribution of dividend in respectof the year 
ending June 30, 1976 which was declared by the Board of Directors on April 4,1977 
and the Board of Directors be and is hereby authorised to take all such steps for 
the implementation of this resolution as it may think necessary or expedient. 

(20) Board Resolution for opening a Bank Aceoimt : 

Resolved that a current account be opened with the State Bank in their 
branch at Parliament Street, New Delhi in the name of the Company and the said 
hanfc be authorif ed to pay all cheques and bills of exchange signed by any two. of 
the four undermentioned Directors of the Company, whose specimen signatures 
had been furnished to the bank in the appropriate forms. 

1 . 

2 . ... ^......... 

3 . . 

4 . . and that each of them is Ihereby authorised to 

endorse on behalf of the Company all cheques, bills of exchange, and other nego¬ 
tiable instruments lodged for collection to the credit of the Company’s account. 

(21) Board Resolution for the appointment of the First Auditors : . 

Resolved that pursuant to Section 224(5) of the Companies Act, 1956, Messn. 
Onpmal & Co., Chartered Accountants of 6, Asafali Road, New Delhi be and they 
are hereby appointed auditors of the Company to hold office until the first annimi 
general meeting of the Company at a remuneration of Rs. 20,000 per annum. 

(22) Board Resolution authorising the grant and execution of Power of Attorney : 
Whereas it is necessary to appoint an attorney to sign all short-term labour 

contracts and also to appint and dismiss staff for loading and unloading jobs at 
the Company’s Faridabad works, it is...... 

Resolved that a power of attorney in the form of the draft submitted to this 
meeting and initialled on the first page by the chairman for identification be gran* V 
ted in favoor of Shri Ashok Saxena, the works superintendent, the common seal be 
fixed on the stamped endrosement thereof and the same be signed by Shri P.C. 
Nanda, a director of the Company and countersigned by the Secretory. 

(23) Board Resobition authmising allotment of shares and issue of share 
eert^wates: 

Reaolved in pursuance of the Role 4 of the Ormpanies (Issue of share 






CsrtUlMte) Rules, 1960, that the Secntaty be and is hereby authorised to register 
the names of the allottees who have paid the amount payable on allotment as per 

the application and allotment sheets numbered.......to.inclusive^ 

eubmitted to the meeting and signed by the Oiairman thereof for the purpose 

of identification, and issue share certificates numbered.to.. 

inclusive under the common seal of the company in respect of the equity shares 

numbered.to.inclusive issued to the allottees thereof, 

on their surrendering to the Company its letters of allotment. 

(24) Board Resolutbm delegating certain porters comprising normtd activities of 
die company to a Committee of Directors In pursuance of its articles {This A>es 
awqy with the necessity for frequent Board meetings) ; 

Resolved that pursuant to Article 26 of the Articles of Association of the 
Company, a Committee of Directors consisting of Shri D.K. Roy and Shri M.K: 
Gulati and failing them Shri V.K. Bhushan and Shri N.C. Ganguly be formed 
with a view to expeditiously carrying on the day-to-day operation of the Company's 
affirirs including, inter alia, exercise by that Committee, subject to such restrictions, 
limitations or conditions as may be imposed by the Board of the following powers: 

(a) To acquire for the Company any property, rights or privileges which the 
Company is authorised to acquire and on such terms and conditions as 
the Committee may think fit, subject to a limit of rupees one lakh for 
each such transaction. 

(b) To sell, let, exchange or otherwise dispose of absolutely or conditionally 
any part of the property, privileges and undertaking of the Company 
upon such terms and conditions and for such consideration as the 
Committee may think fit subject to a limit of rupee i one lakh for each 
such transaction. 

(c) To appoint and remove or suspend agents, managers, ofiBcets, clerks and 
servants for such services of the Company as the Committee may from 
time to time think fit and determine their powers and duties and to fix 
salaries or emoluments not exceeding Rs. 3000 per month. 

(d) To determine who shall be entitled to sign on behalf of the Company 
bills, notes, receipts, acceptances, endorsements, cheques, releases, 
contracts and documents. 

(e) To aflSx the common seal of the Company to any documents, share 
certificates and debenture certificate> required to be executed under the 
common seal of the Company and have such documents signed by a 
Director who may be a member of the Committee and countersigned by 
the Secretary. 
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(f) To approve of and pass transfer, tranainusion, renewal, ■ub'diviaion and 
consolidation of shares in and debentures of the Company and 
entry of names in the register of members of the Company. 

Resolved farther; 

That the Committee of the Board may convene its meetings at such intervals 
as it may consider necessary and may determine the quorum necessary for 
transaction of business and that until otherwise determined, one member of the 
Committee shall be the quorum and if in any matter the members present consider 
it necessary to refer the matter to the Board, the matter may be referred to the 
Board of Directors for decision. 

Resolved further: 

That pursuant to the provisions of Article 24 of the Articles of Assomation of 
the Company, each member of the Company shall be paid out of the funds of the 
Company by way of remuneration for his services the sum of Rs. ISO/- for eaoh ' 
meeting of the Committee attended by him. 

Resolved further: 

That in accordance with Article 1^6 of the Articles of Association of the 
Company, the Committee shall cause minutes of its meeting to be duly entered in 
books provided for the purpose and that all such minutes shall be placed before 
the next meeting of the Board for consderation and approval and for further 
directions of the Board as may be given in any matter. 

25. Incorporation of a new article into the article of association provUHiig 
for appointment of Nominee Director by Public Financial Institutions approached 
for loan : The addition of a new article to t':e articles of the Company in question 
would be tantamount to the alteration of articles, which can be effected only by 
means of a Special Resolution in pursuance of Section 31 of the Companies Act. 
Since this matter would be a special business, an explanatory statement under 
Section 173 of the Act has to be attached to the notice convening a general meeting 
ftts the said purpose. The draft resolution may be as follows ; 

As a Special Resolution; 

“Resolved that, subject to the approval of the Central Government 
under Section 268 and other provisions of the Companies Act, 1956, if any 
applicable, a new Article 58 A be incorporated .into the Articles of Assoda- .jl 
tion of the Company after article 58 to read as follows : 

“S8A. Despite anything to the contrary contained in these articles, as long as 
any moneys advanced to the Company by the Industrial Development Bank of 
India or the Industrial Credit and Investment Corporation of India or the Lift 
Insurance Corporation of India or the Unit Trust of India or the Industrial 
Finance Corporation of India or any other corporation or company or body 
corporate which may be designated by the Central Goverenment as a Public 



ftnancial Institution (each of which is hereinafter referred to as "Financial 
bistitation**) remain due and owing by the company to all or any of such 
Institutions, or as long as the Public Institution holds shares in the Compaiiy 
in consequence of conversion of the said loans/debentures, the Financial Insti¬ 
tution shall have a right to appoint, from time to time, one or more persons 
as diiector(s) on the Board of Directors of the company [such director(s) 
bong referred to herein as "Nominee DirectorCs)"]. It shall not be obligatory 
for sudi Nominee Director to hold qualification shares, nor shall he be 
liable to retire by rotation. At any time and from time to time, the Financial 
Institution may remove the Nominee Director; also it may fill in any vacancy 
following in the wake of such removal or death or resignation of such Nomi¬ 
nee Director by appointing in his stead any other person as Nominee Director. 
The Board of Directors of the Company shall be bereft of any power to re¬ 
move a Nominee Director from ofi^, the discretion in his behalf being 
entirely in the hands of the nominator. Each such Nominee Director ahaii 
be entitled to attend all general meetings, Board meetings and meetings of the 
Committee of which he is a member, he and the Financial Institution appoint¬ 
ing him shall also be entitled to receive notice of all such meetings as well aa 
the minutes of all meetings—general or otherwhe. The Nominee Director 
shall be paid all remunerations, fees, allowances, expenses and other moneys to 
which other directors are entitled. Subject as aforesaid, the Nominee Director 
shall be entitled to the same rights and privileges, and save and except aa 
otherwise provided for in the Industrial Development Bank of India Act, the 
Industrial Credit and Investment Corporation of India Act, the Life Insurance 
Corporation Act, the Unit Trust of India Act, the Industrial Finance Corpo¬ 
ration of India Act be subject to the same obligations as any other director of 
the company. The Nominee Director shall ipso facto vacate his oflBce imme¬ 
diately the moneys owed by the Company to the Financial Institution are paid 
off or on the Financial Institution ceasing to hold shares/debentures of the 
Company.” 

(2Q Resohition for Approfal of Accounts 

*'ReBolved that the draft Balance Sheet as at 31st December, 1978 and the 

Profit and Loss Account for the year ended 31st December 1978 along with the 

tnnexuies thereto as initialled by the Chairman be and are hereby approved and 


tiiat Shri.Managing Director, Sbri.Director and 

Shri.Director of the Company be and are hereby authorised to 


sign the same on behalf of the Board of Directors and submit to the auditors for 
tiieir report thereon.” 
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(2?) Resolutimi for Allotment of bonus shares 

“Resolved that pursuant to the resolution of the company for thn capitalist* 

tion of reserves, passed at the.General Meeting of the company held 

on...under Article.of the Company's Articles of Association, 

the sum of Rs..out of the reserves standing to the credit of General Reserve 

Account in Company’s books be and is hereby appropriated to the equity share* 

holders and be applied in paying up in full.unissued equity shares of r*. 

Rs.each, of the company for the allotment and distribution by way of capitali¬ 

sation of the reserves to and among the holders of the equity shares of the company 

as appear on.in the Register of Members in proportion of..equity shares 

for every equity share of Rs.hdd there by transferring the said sum of 

Rs.from General Reserve Account to Share Capital Account. 

“That the necessary entires to this effect be made in the Company’s books 
and accounts accordingly. 

“That the said equity shares numbered from...to.inclusive be 

allotted to the shareholders as per the list, initialled by the Chairman for identifica¬ 
tion, credited as folly paid up and by way of capitalisation of reserves in accor¬ 
dance frith the said resolution.’’ 

“Resolved further that the common seal of the company be aflBxed to the 
share certificates in the presence of Shri.and Shri.’’ 

“Resolved further that the necessary entries be made in Register of Mem¬ 
bers, Share Certificate Register and the other books as required by the Companies 
Act, 1956 and the Companies (Issue of Share Certificates) Rules, I960.*' 

“Resolved further that the Secretary be directed to file with the Registrar of 
Companies a Return of the shares allotted as aforesaid in accordance with Section 
75 of the Companies Act, 1956’’. 

Control of Cai^tal Issocs: Under the Capital Issues Control Act, 1947 all 
companies are required to obtain the approval of the Controller of Capital Ibmiw 
for issue of bonus shares. The detailed guidelines for the examination of such ^ 
applications are indicated below for the guidance of companies seeking approval t 
p udar the Cajdlal Issues Control Act, 1947: 

(1) lliere should be a provision in the Articles of Assodatioo of the 
company for capitalisation of reserves, etc. If not, the company should 
produce a resolution passed at the General Body Meeting mylciii g 
provision in the Articles of Association for capitalisation. 

















(2) CSomeqnent upon tho luue of bonni riiares if the rabBcribed and pdd* 
up capital exoeedf the authorised capital, a resolotion' paused at the 
Oenetal Body Meeting in respect of increase in the authorised capital 
is necessary. 

(3) The company should furnish a resolution passed at General Body 
Meeting for bonus issue before an appllication is made to the Controller 
of Capital bsues. In the General Body resolution, the management's 
intention regarding the ratio of dbidends to be decltned in the year 
immediately after the bonus issue should be indicated. 

(4) The bonus issue is permitted of free reserves built out of genuine prefits 
or share premium collected in cash only. 

(5) Reserves created by revaluation of fixed assets ate not permitted to be 
capitalised. 

(6) Development Rebate Reserve is considered as a free reserve for the 
purpose of calculation of residual reserve test and is allowed to be 
capitalised. 

(7) The residual reserves after the proposed capitalisation should be at 
least 33-1/3% of the increased paid up capital. 

(8) The capital resumption reserve, if any, existing in the company, will 
not be included in computing the minimum reserves of.33’1/3%. 

(9) All contingent liabilities disclosed in the audited accounts which have 
a bearing on the net profits, shall be taken into account in the calcula¬ 
tion of the minimum residual reserves of 33-1/3%. 

(10) 30% of the average profits before tax of the company for the previous 
three years should yield a rate of dividend on the expanded ca pl tBi 
base of the company at 9%. 

(11) Dedatation of bonus issues in lien of dividend is not allowed. 

(12) Not more than two bonus issues will be allowed to a company over a 
period of 5 years. 

(13) Between two successive announcements ofbonus issues by a company, 
there should be a time-lag of at least 24 months. 

(14) The company may make further application for issue of bonus oiiawn 
12 months after the scrip in respect of last bonus issue is listed (if the 
company's diaie is quoted on Stock Exchange) or after the completion 
of the despatch of share certificates. 
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(15) Bonus issues ate not permitted unless the partly paid shares, if any, 
e«iiiting ate made fully paid up. 

(16) In the case of composite proposals for issue of right shares and bonus 
shares, the bonus issue application will be sanctioned first and then the 
rights issue after some time-lag. 

(17) Capital reserves appearing in the balance sheets of the companies as a 
result of revaluation of assets or without accrual of cash resources ^ 
will neither be allowed to be capitalised nor taken into account in the 
computation of the residual reserves of 33-1/3% for the purpose of 
bonus issue. 

(18) At any one time, the total amount to be capitalised for issue of bonus 
shares out of free reserves shall not exceed the total amount of paid-up 
equity capital of the company. 

(19) A certificate should be furnished from the auditors of the company 
that adequate provision for depreciation has been provided in the 
accounts of the company as allowable under the Income Tax Act. 

(20) If there is a charge in the method of depreciation, the companies 
should further ensure that adequate provision for deferred taxation 
liability is made and the auditor's certificate to this effect should also 
be furnished along with the application for bonus issue. 

Abfe: All applications for bonus issue be signed by a person not below the 
tank of a director together with a certificate indicating that the information fumi- 
ahed is true and correct and that all the data required in the application form and 
Guidelines have been furnished. 

A certificaie from the auditors of the company indicating that the 
Guidelines for the issue of bonus shares prescribed by the'Govemment from rime 
to time are fully met by the company for the issue of bonus shares and that 
all data furnished in the application is true and correct to the best of their 
Bnowledge and information. (Issued by Controllor of Capital Issues on 2nd 
March, 1974). ^ 

Stalnlory Boobs: In the study paper on Accounting and Auditing, the titles ^ 
of various books required to be kept by companies for recording their financial 
commitments and engagements are stated. These are known as Statutory 'books, 
since these are required to be kept according to the provisions of law. 

Particulars of the statutory books other than the books of account and the 
information that should be recorded in each of them are given below: 



, (1) Rgglster md Index of Members: It is a record of the names, additsaei 
and oeeopations of members as well as that of particulars of shares held by them 
(Seetion I 50)l If the number of members exceeds SO, the register should have an 
indei, unless the register itself is kept in such a form as to constitute an index of 
dWieatries contained therein (Section 131). 

(2) Register and Index of Debentureholders : It is a record of the particulars 
i^ .of debentures, similar to that of members. This also should have an index when 

the ananber of debentureholders exceeds SO, unless the register itself constitutes an 
index (Seetion 152). 

(3) Minute Books: It is one containing a record of proceedings of the 
meetings of directors and shareholders (Section 193). These are open to insiiection 
ofMembers (Section 196). 

(4) Register of Directors, Managing Director, Manager and Secretary : Under 
the provisions of Section 303 of tbe Companies Act, it is obligatory for a company 
to maintain a record in a register, of the names and addiesses and that of other 
particulars, relevant for the administtation of the Act. in respect of the oflkets 
aforementioned. Under sub-section (2) of the Section, any change in the ofBoers 
or in any of the particulars of an officer is t > be incorporated in the register and 
notified to the Registrar within 30 days of tie happening of the change. ■ 

(5) Register of contracts, eompan’es end firms in which director or directors 
are interested : It contains a record of the particulars of all contracts arrange* 
ments to which provisions c f Section 2*^7 or Section 299 is applicable. Apart from 
particulars of contracts, a record is :Uso kept of the dates of Beard Meetings in 
which the coutracts were approved and Uiat of tbe names of directors who voted 
for or against the proposal. The Register also discloses tbe names of tbe firms and 
bodies corporate in which directors are interested and of which notice has been 
given by each director under sub-scctioa (I) of Section 299 (Section 301). 

(6) Register of charges ; It contains details of ail charges, specifically affect¬ 
ing the property of the company and all floating charges on tbe undertaking or on 

-^nv property of the company which is required to be registered (Section 143). 

P) Register of Directors'shareholdings'. It is a record of each director's 
shareholding or debenturcholding. It contains particulars of shares or debentures 
(held by such persons) of the company or any other body corporate which is a 
subsidiary or holding company or subsidiary of the company's holding company, 
which are held by a director or In trust for him or of which he has any right to 
become the holder whether on payment or not (Section 307). 



to 


(8) Register ef loans of companies under the seme management: 8nb-a«etkm 
(ID) of Section 370 demands that within time days of malring of a i««", the lend^ 
iog company shall enter particulars of the loan made, gnanutee given, or aeeniity 
provided, in a Register referred to in Sub-section (IQ whidi will be kept at the 
registered office of the company and will be open to inspection. The legistar is 
.maintained pursuant thereto. 

(91 Register ofinvestment not held in company's none: According to snb> ^ 
section (7) of Section 49 where any shares or securities in whiiffi investment have 
been made by the company are not held by it in its own name, the patticulafs of 
sndi investments shall be forthwith entered in a register specially maintaiwad by 
the company for the purpose. 

(10) Register of investments made by a company in shares and debentures of 
other companies in the some group : According to sub-section (7), particulars of 
every investment to which provisions of sub-section (6) of Section 372 ate appli¬ 
cable are required to be entered in a register, within 7 days of making thereof. A 
record thereof is kept in the register aforementioned. 

Sgnificance of Secretary's signature on Annual Accounts-LirnitatUm to hie 
responsibility as the signatory: Section 21S (1) (ii) of the Companies Act requires 
the signature of manager or secretary (if any) and at least 2 directors one of whom 
fbaii be the managing director where there is one, on the balance sheet and profit 
and loss account (i.e., annual accounts) of a company other than a banking eom> 
pany. The signature of the secretary on behalf of the company is tantamount to 
an authentication of the annual accounts and 'authentication’ means a certificate of 
an act being in due form of law, given by proper authority. The responsibility 
for the preparation of the accounts belongs to the directors and they are compelled 
by tiie Section to recognise this tespooBilnUty bf considering the accounts aria 
approving them before they hand tiiem over to the statutory auditor of the com¬ 
pany. Since the secretary is the servant of the company and it is not pouible for 
the directors to look into the day-to-day affairs of the company, the Board dele¬ 
gates to him the ministerial and administrative work involved in the preparation of 
the accounts. In this capacity, he is also compelled by Section 215 to shoulder ^ 
the responsibility in this regard. These safeguards are necessary to ensure the ** 
of the accounts and to prevent the shareholders, creditors on the 
general public from being duped by so-called balance sheet and profit and lou 
e ^^nnt which do not comply with the provisions of the Act. 

If the accounts ate signed by the secretary, it would proclaim that the 
pmi p Mi y is bound by them (except so far as the shat^olders in the annual meeting 
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■’4Mgr tHhet a dunie). The sigolag of the eceoanta would appear to be at par with 
t heee ci et ary elgningdocamentgimniringtheafflatagof the compaqy'e leaL The 
■ ewe ta i y ii not penonally liable; hie ugnatuie prodaima the company’a leapond* 

• It hai been held in Jantmi Press Ltd. In rst (I96S) / Contp. LV. 327 that the 
iManee aheet bearing signatuee of directors can be need aa admissioa tnfie by 
them and proved against them under Section 21 of the Bvidence Act^ 1872. It 
' enitmi dmt this will hold good even in the case of the secretary who is a eo^igna-* 
tory with the directors. The contravention of the provisions of Section 21S wndm, 
under Seetiod218, the company and every ofiBcer of the company, who is in 
' default, punishable with the Sne which may extend to Rs. SOO. Under Section 
..2(3(8baecretary is anofker ofthe company. The secretary would be construed 
■ BB an officer who is in default under Section S, if he is guilty of the defiiult, noi^ 
oonqtlianceb fdlnre, refusal or contravention mentioned in a particular provision 
^ this case the provision of Section 21S) or if the knowin^y and wilfully autho- 
lises or permits such default, non-compliance, failure, refusal or contravention. 
Consequently, the secretary aa the sigiutory will be punishable as aforesaid. 

As regards the responsibility of the semetary in regard to the *nniMi accounts 
‘ of the company, the question will clearly be answered by reference to the respon¬ 
sibilities spedfially fixed upon him by the Board of Directors in addition to those 
laid on him by the Statute. Unless the Board of Directors makes him responsible 
for the mtintenance of die accounts, it would appear that his responsibility would 
be oonilned to the following: 

0) Safe custody of the books of account and their being kept at the 
registered office of the company or any other place, as allowed by 
Section 209; 

(ii) Seeing, as far as practicable, that the accounts ate ready for considera¬ 
tion by the Board of Directors for their approval in appropriate time; 

(iii) Informing the auditors of the avilability of the accounts for audit 
and making all arrangements for the auditors to complete their work in 
time; 

(iv) The accounts being ready, bringing them before the Board of DirecUMs 
and after getting them approved by the Board, forwarding them to 
auditors for their report (Section 215); 

(v) Malting anangements for the annual general meeting to be held wi thin 
the scheduled time allowed by the Companies Act to consider the 
aonual^accounts; 
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(vi) dicolating the accounts along with the notice of the aanaaligeaaal 
meeting among the shareholders in con^lianoe with provision rfaAe 
Act (Section 219). 

AsN)flBcer of the company, he wonld be culpable under the CompanM'Wbt 
for his negligence in the matter of the discharge of the duties mentioned above. 
However, it is to be understood that the secretary always works under jnstmctipiia 
of the Board of Directors. Therefore, if he is able to show that he was not able ;to 
perform any of his duties because of decision of the Board of Directors, or laci of ^ 
(Ifff ififinii concerning his work, he would not be held responsible. 

Books of accounts to be kept : The books of account required to be itqit 
by a company arethosebookswhich, according to Section 209(1), relate to :>(n) 
all sums of money received and expended by the company and the mattniJn 
respect of which the receipt and expenditure take place; (b) all sales and pnidiaaes 
of goods by the company ; (c) the assets and liabilities of the company, b tin 
case of a company belonging to any class of companies engaged in prodaction, 
processing, manufacturing or mining activities, the company may be Kqnked^iby 
Government order issued in respect of the class of companies to which .the 
company belongs, to maintain books, in addition to the aforesaid books, show ing 
particulars relating to (i) utilization of material or (ii) labour or (iii) other items of 
cost as the Central Government prescribes. 

Under Section 541 (2), it shall be deemed that the proper books of aceoipt 
have not been kept if there have not been kept; (a) such books or accounts as are 
necessary to exhibit and explain the transactions and financial position of the 
business of the company, including books containing entries made from day to day 
in sufficien t detail of all cash received and paid ; and (ii; where the business of the 
■nnml stock-takings and (except in the case of goods sold by way of ordinary 
retailed trade) of all goods and purchased, showing the goods and the buyers and 
sellers thereof in sufficient detaii to enable those goods and those buyers and sellers 
to be identified. 


Where these to be kept i The books of account are to be kept by a company at 
its registered office. However, the Board of Directors may decide, by a resolution, 
to keep any or all of the books of account at any other place in India; pursuant to 
this decision of the Board, the company shall within 7 days of the decision, file 
with the Registrar a notice in writing giving the full address of that other place. A 
company having a branch office (within or without India) may maintain such books 
of account at its branch in respect of the transactions effected there but proper 
summarised returns should be sent at least quarterly to the registered office or to 
the other place where the Board has decided to keep the books of aceoqnt. 





t'or tilin potpoMS Section 209 (1) and (2), ptopet booka of account tball 
not be deemed to be kept with tespect to the matters specified theieiin^ if then am 
not kept sadi books as an necessary to give a true and fair view of the state of 
the affidrs of the company or branch office, as the case may be, and to explain its 
tnnsactionB. 

PenoHS eUgWe to inspect books of account: The following an the persons who can 
.inspect these books, namely (i) any director during business hours [Section 209 ( 4 )]; 
Oi) the Registrar of Companies, during business hours [Section 209A (1) (i)]; (iii) 
such efficer of Government as may be authorised by the Central Government in 
this behalf [Section 209A(l)(ii)]; and (iv) every auditor of a company under 
Section 227(1). 


SELF EXAMINATION QUESflONS 

These guestlons ere Intended to enable the ttudeni to teat his knowledie before pro¬ 
ceeding so aaswer the teat paper. Anawera to these questlona are not raqulred to be wrlttea 
oet and aubmlttad for evaluation. Answers are given at the end 

1. A secretary of a company can be appointed (a) only in the ordinary 
way through a posting of a letter of appointment (b) only by the articles 
of company (c) by either of the methods. State which is correct. 

2. If the secretary is not appointed by the articles of the company, his 
appointment (a) should be, (b) should not be confirmed at the first 
meeting of Board. State which is correct. 

3. An the following statements correct ? 

(0 The articles of association can be altered only by an ordinary 
resolution. 

(ii) The altention should not have effect of introducing an Hfty ui 
provision or of bringing the articles into conflict with any of the 
provisions contained in the memorandum of association. 

(iii) The alteration may, in compelling circumstances, contravene uninp 
provisions of the Companies Act. 

(iv) An alteration in the artkies, having the effect of a converting a 
public company into a private company, nquires no approval of 
the Central Otmrnment. 

(v) An alteration, casting, in effect, an additional fiwuneiai obligation 
on members, shall not be landing upon them unless the members' 
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Writtea has been obtained before or after the passing of the resblutioa. 

4. What is the rate of discount at which the shares may be issued 7 

5. Whose sanction is necessary for the issue of shares at a discount 7 

6. Can the annual general meeting of a company be held after the bnsinett 
houiB on a working day 7 

7. The registered oflBce of a company teat Asaf Ali Road. Can it hold its 

annual general meeting in Connaught Place, (b) in Meerut 7 ^' 

8. An extraordinary general meeting can be called by giving a shorter 
notice than what is statutorily required if (a) ali the members entitled to 
vote consent to it (b) the members holding 95% of the total voting figjhts 
consent to it. State which is correct. 

9. The agenda, copy of the balance sheet and profit and loss account, directors; 
report and proxy from (a) must be attached to the notice of the annu a l 
general meeting (b) may be sent subsequent to the said notice. Which to. 
correct 7 

10. Suppose the agenda of an aimual general meeting includes an item which to 
"special". What moat the Secretary do in the circumstances 7 

11. The iiutmment appointing a proxy is to be lodged with the company (a) 
within 24 houn, (b) within 48 hours, (c) within 72 hours, of the me f iw g - 
State whidi is correct. 

12. What is the quorum for the meeting of a public company 7 

13. What is the quorum for the meeting of a private company 7 

14. What is the quorum for the meeting ofa private company which is deemed 
to be a public company under Section 43A 7 

15. Can the shareholders normally declare a larger dividend than that has been 
recommended by the Board 7 

16. Pour directors have been re-elected at the meeting through one ■ing l ^ 
resolution. Is the election proper 7 

17. The Secretary of a company receives the nomination papers for the appoint- 

ment of a person as director, other than the retiring director 10 days before ^... 
tha date of a meeting. Can he rqject the papers 7 '' 

18 . The extra-ordinary general meeting ofa company having a share capital can 
be called on the requisition of holders of not less than (a) 3/4dis, (b) 3/SthB, 

(c) 1/lOtb, of the paid-up cajntal carrying voting rights at the date of the 
requisition. State which is correct. 



iftledtoetoiBdonoCcoiiveiioefhe meetiiif on the nqnUthnii cin thi 
teqoUioiite thMuelvn can It t 

20. Can die Dinolon call an estraocdiniiytBnenl meeting of* oompuy? 

21. tfforaiqrienaonltianotptaetlBabletoealldieeztiaofdinaiygBnefal meet* 
ing in die meftal manner, what c o ni ae la left for die diieoton or. aa the caae 
may be^ tte memben of dw eompanj ? 

22. b it neoeaaary that at an otiaofdnBfy general meedng die tMolndonawhlah 
am to be paaied moat be apecial reMlodoni ? 

23. If Oeperaonbehavea improperly in the meeting and refbaea to liaten to the 
admooMon the chairman, can the latter have the formar tuned out 1 
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COMPANY CORRESPONDENCE & REPORTS 


Dimfltiiig nd Preparatloa of Raporta 

A report is a statement containing an assessment of a sitnatbn and/or facts 
and data relevant thereto It is based on one's knowledge and a systematic study 
of the situation. For example, the Marketing Manager may prepare a report * 
the decline of sales in a particular area. The report may or may not contain 
comments or conclusions of the writer. It is intended to enable the interested 
persons to form their judgment and to take suitable action thereon. 

The success of a reporter depends upon the extent of his knowledge of the 
matter reported on. his capacity to pick out from the mixed facts and figures the 
important, significant and relevant ones, the ability to marshall the facts with 
lucidity, his capacity to see the picture as a whole and above all, his ability to think 
logically. Preparation of a variety of statutory and non-statutory reports falls within 
the domain of the company secretary. 

With reference to the Companies Act, the following are some of the impor¬ 
tant statutory reports: 

(a) Statutory report prepared undm'Section 165 and sent to the members 
along with the notice of statutory meeting as well as to the Registrar of Companies. 

(b) Auditors’ report placed before the annual genneral meetine. 

(c) Directors' report placed before the annual general meeting. 

(d) Annual returns submitted by the company to the Registrar. The returns 
as r^ards allotment, statement iu lieu of prospectus too are in the nature of 
reports. 

(e) Inspector’s reports submitted after investigating into the affairs of the 
company concerned. 

(f) Registrar's repoit relating to unsatisfactory affairs of a company. . 

(g) Liquidator’s report in winding-up proceedings- 

Non-statute^ reports, though beyond legal requirements, are nonetheless 
compiled io special circumstance by a director, secretary or accourtant, committee 
or sub committee or a spcc’el body with a view to aiding authorities in taking 
decisions. The following are some of the non-statutory reports : ^ 

(a) Report of a cumm'ttee of directors to be submitted to the Board after 
enquiring into the exigencies of the business situation. 

(b) Report of the Board of Directors to shareholders, beyond tbe legal 
requiraments. 
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(c> Churman’a speech at the anoual general meeting. 

(d) Reports of special committees--standing or ad hoc—constituted the 
Boaid, e.g, finance committee report, share allotment committee report, project 
committee report, etc. The reports of the ad hoc committee may relate to a special 
problem such as opening or closing a bran^ office, raising of additional capital, 
introduction ot certain office routine or method, etc. 



Report to Stock Exchange. 

Circular reports issued to customers, clients and general public. 


(g) Report of individual experts, or departmental managers or officers of the 
company such as secretary, accountant, commeacial manager, sales manager, works 
manager, personnel ounager and the like. 


Gene: al hints on drafting non-stntatory reports: Reports are too numerous 
to be governed by precise rules. However, a few general hints for drafting them 
are given bi-low ; 

(a) Collection of material or data being the foundation on which the report 
stands; ilie write, must collect them by referring to office recotds, interviewing 
people, visiting diiferent places etc., as may be necessary. 

(b) The material collected as aforesaid has to be marshalled in a logical 
sequence so that the report, when made out, may read like a narrative. 

(c) The report should have a heading and a preface explaining its purpose 
and nature. 


(d) Its language has to be simple, clear and unequivocal. Short sentences are 
to be preferred tu long ones, it should be drafted in an impersonal manner, 
making use of ‘third person’. 


(e) If the report is likely to be lengthy, it sliouid be divided into parts and 
.'ipproprijte sub headings should be used. The report must then contain a summary 
also Many people adopt the practice of giving the gist in one page and the matter 
in detail later in the report. 


(f) Where the directors are not technical persons, technical phraseology should 
be eschewed, yielding place to plain and simple phraseology, the idea being to make 
the report, as far as practicable, easily understandable by those for whom it is 
meant. 


(9) The conclusions put forward should be founded on the material or 


toe C0UCIUB10U8 put lorwaru snouio oe luuu 

ejected; also these should be unbiased in character. 


data 


Prepiration of a report: This task calls for the consideration of the following 
points: 

(1) Data: The writer must have unhindered access to the subject-matter to 
be reported on, should collect evidence as regards facts and figures, raise questions 
as a true enquirer and then analyse the facts carefully and marshall them in a 
logical sequence. 
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(2) Nature and parpMC: The main purpose or object of the report needs to 
be clearly brought out; it must not get eclipsed. 

(3) Form and arrangement of the data: The report of committees and sub- 

should be in impersonal form like “It is observed”. An individual’s 
reports are usually set out in personal form like “I find. 

Arranaement should receive particular attention. The following order is 
rMo^ended! (i) Title of the report indicating the object or contents; (ii) Table of 
^Tntent with Serial numbers, page marks, etc.; (ui) Body of the report arrange. 
nMaBraohs, sections or sub-sections contoining (a) introduction,; (b) full data 

in ’_otiorfa • ir\ ■iimmarv nnri cnncliififon* 


(d) opinion and recommendation or proposals,; (e) references; and (f) signature. 

The division of the body of the report into several sections should be accom- 
bv a suitable heading for each section Succinct notes may also be given 
each heading so as to facUitate the management to grasp ihe subject-matter 
quteklyr It would be advisable to insert marginal notes and marginal headings in 
appropriate cases. 

In a nutshell, the arrangement and display of a report should be such that 
one rfiould not be required to spend too mudi time in grasping the essence of the 

report. 

til Lanenafie. Style and Preaenlatfot: Unguage and style would dcMnd 
noon the subject-matter of the report as well as on the personality of the writer, 
upon tue j_ onnniMtiMa and looical seoueiice ~ the three desidcTata 


noritive stvle There should be no ambiguity: brevity, incioiiy ana acraracy wing 
Fh. chief attributes of an ideal report, metaphors and cliches should be avoided. 
Business phraseology usually employed in the particular subject-matter and form 
of the report should be used. 

Presentation demands a coherent picture unsurchsrgcd with any emotion or 
oreiudice The layout and general impression are also important. Neatness and 
a pleasant look add to the utility of the report. 

(5) Statutory requirements, if there be any, muit be complied with. 

f61 Slanature and date: The report has to be signed and dated by the 
maker or makers thereof. In the case of a committee report it must be signed by 
Si the members of the committee. In the case of non-availability at the appropriate 
time of the signature of any signatory, the reasons therefor sbo“'^ record?* 
Where there is any divergence of opinion, dissenting notes may be added. 

Chairmao’a Speech 

It is usual for the chairman of a company to make a speech at the opening 
of mcetinas This speech is generally prepared in advance by the secretanr of the 

company* In his speech, at the annual general meeting, the matters dealt with m 

SeDirectors Report are amplified. It is usual for the chairman to deal not only 
with the business of his own company but also with the industry as a whole in order 
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to give the shareholders bq idea of the position of their own company within the 
industry Further, he -may also elaborate on government’s policy towards the 
industry and how it favourably or adversely affects the company's business. As 
the annual general meeting is held after a few months from the close of the 
company's financial year, the chairman may, on the basis of the available informa¬ 
tion, touch on salient developments since the close of the year as well as the pros¬ 
pects of the company for the coming year. 

I The salient features of chairman's sp^ch are as follows i 

(1) It is basically a resume of the Directors* report. 

(2) It touches succinctly on the profits of the company and also mentions 
the various ways in which such profits are to be disposed of. 

(3) It draws up a comparison with the immediately preceding year’s perfor¬ 
mance both as regards turnover and profits. It should also explain the factors 
affecting tl e current year's performance in the background of developments in the 
national economy. 

(4) It 1' as to make a brief reference to the salient developments - economic 
or political—occurring during the intervening period between the closure of the 

. financial year of the company and the date of the annual general meeting as well as 
to the future prospects of the company. 

(5) It dwells upon the problems, for instance, governmental and industrial, 
that have been faced by the company daring the year under review. 

(6) The staff, customers, clients, are eustomarily thanked. 

Chairman’s Speech v. Director's Report : Although the chairman’s report 
or speech contains the resume of the Directors’ report it is much different from the 
latter in contents. In the former case, there is no legal prescription, whereas in the 
latter case, the contents must be in conformity with the requirements of Section 217 
of the Companies Act. Accordingly, the directors' report must contain: (a) a brirf 
idea as to the company’s state of affairs; (b) the amount proposed to be carried to 
any reserve fund; (c) the amount proposed to be paid by way of dividend ; and (d) 
any material changes or comments affecting the financial position of the company, 
which have ojcurred between the end of the financial year of the company to which 
the balance-sheet relates and the date of the report. All these matters are 
invariably to be dwelt upon in detail in the directors’ report, whereas in the chair¬ 
man's speech or statement, these matters are, though not under any legal compul- 
^MKion but nonetheless under convention, briefly toueb^ upon by way of a pawing 
0 reference. 

Besides, there are varioos other matters which must compulsorily find place 
in the directors’ report but not in the chairman’s statement or speech e.g., chgugfis 
occurred during the financial year in respect of nature of company’s business, 
company’s subsidiaries or nature of business canted on by them and the daases 
of business in w hich the company has Interest provided the furnishing of this 
information is not harmful to the company or its subsidiaries, a statement show ing 
the names of such employees os receive an annual remuneration of Ra. 36,000 and 
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the whole year or Re 3,000 and above per month (when employed 
kssTa* a tolether with their designations; actual 

nature of employ meat and other terms, nature of duties, quaiificaliOM 
«S t e dates of commencement of their employment. Information on the mat^ 
«iL iMed abOTe hM to be given in the report cases falling under the 

SlvSio to iS an addendilm to that, report, on every reservation, 

Jnaiiticatioi or adverse remarks contained m the auditor s report. 

Acain the directors* report contains a reference to the fact that certain ^ 
directors and the auditor retire and, being eligible for re-election 
seek the same The chairman's speech or statement d >es not usually contain any 

such reference. 

In oractice the directors* report goes much beyond the strict legal requirements 
and throws light on the company’s policies in regard to p-oduction, marketing, 
feseSand development, etc. In the case of progressive companies, the directors 
leoort always goes much beyond the legal requirements The repoit often touches 
upon the problems and prospects of the company and shows up the 
various national and international events, both economic and political. 

Roaro’s report is a composite document containing both financul an J other useful 
informition The public sector corporations have given a commendable lead 
In th?8 regard, though many of the progressive private ss tor managements have 
also not shied from givhg worthwhile information to the shareholders. 

Media of commutikation between a company and Its slureholders : The two 
foremost media of communication between a company and its shareholders are the 
•talents of account and the directors’ report [ ^s regards dbect^ns nj^rt, tec the 
dSlonabive] Section 2i0 makes it obligatory for the Hoard of Directors to 
lav before ihe annual general meeting of the company a balance sheet as at he end 
Ke pSid and ap^^ loss Lcount for that peiiod Wnere a company 
nni carry on business for prolit, an income and cx end.turo a count snail 
have to be laid before the aanuil meeting The fund o.i . f the balance sheet is to 

■how ih* share capital, reserves and liabilitiei and the manner in w.ndi the totol 

SioMVS representing them are distributed over the several types of assets As 

Souired bisection 211 of the Act, every balance sheet must give a Uue and fair 

view of the state of affairs of the company as at the end of the financial year.- 
^imila Iv the profit and loss account must give a true and fair view of the profit 
-S IMS of the company for the financial year. For the purpose, the two siatements 
milt te dmwn up asper Parts land II respectively of Schedule VI to ;l.e Cp.-npaniei 
aT The amendments made in this Schedule from lime to time, necessitated by 
the information-need of the Government or the public, provide fur disclosures to a t 
very ”a?ge extent. A special feature of the Schedule is its requirements as to ^ 
disclosure of non*financial information. 

The aforesaid media afford the shareholders an insight into the profitability, 
reserves position, in debtedness position, liquidity including cash generating 

Lmjanv and dividends This information is not deemed, according to the 
iiSntX JhinSig;to be sufficient of or various classes of user thereof, because 
of tto concept S^iocial respansibility of the corporate sector and also because these 



media do not provide futum projectioni which are hlfhly deaired. Financial state* 
mente havs their IhnitaMons, e.g., doe to management’e choice of varione account* 
ing policies regarding valuation of inventory, depreciation, provisions for gratuity, 
treatment of research and development expenditure, etc.; differing interest of diffe* 
rent users like proprietors or shareholders, werrkers, investors, creditors, financial 
analysts, academicians, etc., rendering it difficult to draw up one set of financial 
statements that will be equally useful to all the parties; quantitative factors trans¬ 
lated in terms of money being the only factors revealed in the statements (inclcding 
of course quantities for sales, purchases and stocks). Adequate, light on the 
qualitative factors like workers* and consumers’ attitude towards the company, 
research and development effort, the quality and calibre of management, limitation 
arising from the great fall in the money value, i.e., inflation, are some types of 
information that are generally lacking today. 

The present-day annual accounts have become unwieldy. It is necessary to 
rationalise this media of dissemination of information. Some of the information 
presently contained in the accounting statements m*y be transferred to the Board’s 
Report, e.g., statistical information. Use of separate ancillary statemwts 
(schedules) along with the main accounting statements and the Board's Report may 
increase the members’ ability to comprehend the message that the company wishes 
to convey to them. 

Some of the non-conventional needs may be met by: inflation adjus’ment 
accounting statements : statement on human resources ; statement on research and 
development; statement on divisional performance ; statement on employees; 
statement on va'ue added ; statement on social costs and benefits ; statement of 
business involving foreign currency ; sfatemmt of computation of bonus ; state¬ 
ment of source and application of funds and cash flow and profit projections. 

Boa'-d’s report, as discussed above, may be expanded so as to rontain non- 
conventional information regarding corporate objectives, corporate activities, 
production made in quantities, installed capacity, product-pricing, product-quality 
and the method of distribution, employees’ safety and welfare measures, directors* 
dealings in company shares, etc. 

It may be noted that, besides the two aforesaid media, an opportunity also 
is afforded to the shareholders by the unual general meeting for information to 
be elicited by the members. The members have a right of criticising the accounls 
placed before them and of asking for additioiud infotmation. The Aimual Oeneiul 
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Meeting, therefore, alto serves as good vehicle of communication between the 
management and the members. 

DIrectws* Bepoit : 

The Directors hereby submit their report and the statements of account for 
the year ended 31sf December, 1979. 

The accounts, before charging dqneciation show a loss of Rs. 20,28,724 , 
To which has been added depreciation Rs. 10,12,196 

Rs. 30,40,920 

The Directors have transferred from General Reserve Rs. 8,40,920 

Leaving the loss to be carried forward —- 

Rs. 22 00.000 


The Board regrets inability to recommend any dividends for 1979. 

The sales figure for the year under review of Rs. 240 lakhs is lower than that 
of the previous year by Rs. IS lakhs. This figure, however, does not include sugar 
mill machbery worth Rs. SO lakhs despatched to the site under a turnkey contract, 
as this machinery will be billed for after erection at she. 

_ In their report last year, the directors had stated that the adverse factors 
which had affected the company’s engineering division, in common with many 
other engineering units of a similar type operating in West Bengal, would take time 
to overcome During 197), both the shortage and escalation in the cost of 
essential raw materials, particularly steel, continued. Concerted effons were made 
to reduce costs wherever possible, but the savings effected were neuiraliMd by 
Increased material costs, the costs of borrowings and frequent interruptions in 
power supply. There interruptions in power supply were in fact more numerous 
than in the preceding year. Indnstrial unrest and * bandbs ’ continued to disrupt 
the flow of production until the last quarter of the year when the general climate 
showed an improvement. 

Corsequent on the failure of the customers to meet thrir contractual payments, 
turnkey contracts for two sugar mills to which a reference was made last year, 
have become inoperative. The work on the third turnkey sugar mill contract is, 
however, in progress. But the prices of materials have, meanwhile, es ^alated consi-'*'.. 
derably and negotiations are continuing with the customer for a price revision. 

During the year under review, the sales of tea machine^ showed a substantial 
incceaie of over 30% and the production faeflities are being augmented to cope 
with increasing erders There was also an increase in the sale of electrical products 
manufactured by the company. Our selling agencies for electrical products 
registered an improvement which is reflected in the increase in commission on sales. 
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Tbe devdopmeot activitiei in new product lines are now beginning to ykld 
multi. A vibiiU^ tea packer and a new model of the fwo-s'age tea drier, 
incorporating a variable ip^ gear box. which have both been developed and 
maninactnrcd indigenously, have recently been introduced in the market. This year, 
flame-proof ssvitchgear equipment for the m ning induitiy will be mirk:ted and an 
initial order for Ri 8 lakht has already been secured. A continuous fermenting 
machine and an extended super-drier for the tea industry are contemplated to be 
introduced in the market during the current year. Our efforts at import substitution 
have yielded molts, and the company was able to develop indigenously a range 
of water-cooled bearings for industrial fans, and a composite bearings-assembly 
unit for centrifugal machines. The selling agencies operated satisfactorily and 
during the year under review the company has been appointed as selling agents 
of Southern Switchgear Ltd. which manufactures high and low tension switchgears 
in coUaboration with Broom Electrical Company Ltd, Laughborough. 

An improvement in the operational results of the engineering division will 
be dependent on the availability of steel and other essential raw materials as well 
as on the power-supply position. In the meantime, your directors are considering 
schemes for reducing the impact on tbe company of the adverse factors which 
affected the port unit of the engineering division the most. 

Changes made in the company's investment portfolio resulted in a profit 
of Rs. 18 lakhs. This amount his been credited to the Capital Reserve Account. 
An important feature of these changes was the sale of the company’s entire holding 
of equity shares in Hedge Amalgamated Mills Ltd These shares were sold at a 
price of Rs. 25 each The return on these investments had been less than 3% on 
an average during the last 5 years, and in the circumstances, the sale has been of 
substantial benefit to the company. These changes in investment have a'so reduced 
the depreciation in our investment from Uie year’s figure of approximately Rs. SO 
lakhs to nearly Rs. 17 lakhs. 

As at 31st December, 1979, Fixed Deposits amounting to Rs. 22,000 in 
respect of 7 persons had matured but had not been claimed. In addition, interest 
amountbgto Rs. 7,000 remained unclaimed as at the end of the year. 

Consequent upon his retirement from India, Mr. J S. Jonstone resigned 
from the Board wiffi effect from 3 lit March. 1980. The directors wish to record 
their appreciation of the services rendered by Mr. Jonstone during his long 
association with the company. 

Mr. S.K. Mukherjee and A.B. Das resigned from the Board with effect 
from lit March and 18th March, 1980 respectively, and the directors wish to 
record their appreciation of the services rendered by them during their association 
with the company Mr B.C. Jain was appointed as a director to fill the vacancy 
caused by the relignation of Mr. S.K. Mukherjee. 

Lord Catto of Caimeatto and Mr. Ganapathy retire from the Board by 
rotation, and being eligible offer themselves for reappointment. 
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Auditor! have to be appointed for the current year, and the retiring audhon, 
Messn. Wilaitiram St Co offer their services. 

Calcutta, 30th April, 1980 On behalf of the Board, 

Chairman. 

Oendemeo, 

I have great pleasure in inviting you to this fifty-sixth Annual General Meeting ii 
of our Company. 

It is neeJless to say that the Company is old but a well-established and efficient 
organisation. 1 he new Industrial Policy Statement of the Government was at least 
clear-cut and categorial in the sene that it was designed to reflect and reconcile the 
socio-economic benefits and prejudices. But of late there have been disturbing 
rumblings 

Except this compan>, all the other producers of Iron and Steel are publi; sector 
units. Desptte this fact we arc frowned upon as “large hou-se” or “monopoly 
house”. Stigma or no stigma, so long as the new policies are adhered to for some 
reasonable time, the Company has the capacity to gea; up to the needs of the 
country. But as lock would have it. within a short time after the announcement of 
the Industrial Policy, ominous pronouncements started pou'ing in from various 
high quarters Should such pronourcements be implemented many of the basic 
contents of the Industrial Policy Statement would be nulified. There is a demand 
for nationalisation of this C«>mpany from vatious quarters The Company has been 
charged with a rate of growth disproprtionate to the size cf our internally-generated 
resources and largely based on borowed funds from public tinanclal institutions and 
banks. Since the prices of products of most large industries a^e controlled by the 
Government from time to time at uneconomically low levels, including steel 
prices, internally-generated funds, including allocations to depreciation can 
hardly be said to be sufficient to meet the replacement costs, what to talk of 
modernisation or expansion. In the circumstances, the Company has to per force 
resort to borrowing As the government has come to wield a virtual monopoly, the 
Company has no choice bu' to approach the governmect for its legitmate 
borrowings. In spite of doubts and uncertainties. I assiduously hope our unflinching 
devotion and unselfishness will enable us to steer clear of the difficulties and serve 
the nation as we have done for long £fix-six years. 

You will have observed from the Directors’ report and the profit and loss 
account of the Company that though the financial results cf the Company in the ->/ 
year under review are marginally better than that of the previous year yet they are i 
lower than what was expected. The mam reason therefor was the large increase in 
expendiiure on wages itself from the extra bonus that the Company had to pay. 
The Company’s turnover in 1978-79 was Rs. 290 crore higher by Rs. IS crore com¬ 
pared to the previous year This was due to the price increase from June,l978 and 
a better product-mix, partly offset by lower tales. The pre-tax profit or Rs IS crore 
a« against Rs S cr.'rc in the previous year reflected the combination of the benefits 
of the price-rise, projuct-mix imp ovements and lower interest-charges on the one 
hand and increase in operating costs doe to wage revisions of steel workers and 



13 


oollieiy wofken. increaie in prices of nw materials and stores, on the other. The 
after*tax Mofit for the year under review was Rs. 8 crores as against Rs 3 croies in 
the preceding year. The comity produced l.S million tonnes of saleable steel 
representing capacity utilisation. Sides amounted to 1.4 million tonnes. Last 
year, there was a record output 1.6 million tonnes The shortfall was due to 
reasonable grounds which existed till the mid of the Company’s financial year. 

^ You will belittle happy to find that the Board has been able to recommend a 
4P|^her dividend this year despite the reduced profit. 

Although, the Government has kindly conceded the representative request for 
an increase in sted prices, the actual increase is too meagre to meet the essential 
requirements of the indusity in the public or private sector, firktly because the inevit¬ 
able increases in costa borne since the earlier revision of prices remain partially 
uncompensated, and secondly, because the revised ex-works prices do not enable the 
industry to finance, from internal savings, the continuous replacement of worn-out 
and obsolete equipment so aa to keep up the inductivity and efficiency of the plant. 
The protection of customers* interest is undeniably commendable, but whether it is 
economically viable to charge a heavy excise duty on a basic material like steel the 
cost of which impinge on all finished products is a debatable issue. 1 am of the 
opinion that it does not make sound economic sense to allow the producers 
excessively low ex-works professedly in the consumers' interest, and then to take 
from the consumers at least twice as much as has been denied to the producer. As a 
result of price revision, many of you might have made your calculations of profit and 
dividends. But while doing so, you must not ignore unavoidable increase in costs 
and the limit on dividends imposed by the Government. 

As regards modernisation programme you will have noticed from the Directors’ 
report that estimated cost of replacing less than half of the Company's steel-making 
and finishing capacity by new facilities using modern equipment and processes will 
be more than double the amount that the Company spent in early sixties on building 
whst was practically a complete integrated million-tonne plant. 1 be two-pronged 
programme of modernisation referred to in the Board’s report which includes 
expansion of the Company's collieries and replacement of a smelling shop is going 
to be launched by the Company very soon. The Company's rolling plan of five 
years, costing approximately Rs. 150 crore includes a Rs. 35 crore programme of 
expansion of its collieries. The Company will be borrowing Rs. 25 crore for this 
purpose from public financial ihstitutiors for which the Government has agreed to 
waive the convertibility clause. Tte work was being done at the instance of the 
Government, on the condition, that when the Company’s collieries start producing 
it would not take govt, quota; llthenceforward it would be released by the 
for other purposes. The other modernisation programme, costing Rs. 140 
crore contempalates, iner aha, replacement of the Com^ny’s 4S-year-old smelting 
shops by modern ores This would result in incidental expansion of ihe Company's 
production by 7%. It is needless to say that the objecive behind the modernisation 
programme is to attain self suffidency of the coking coal and produce b.-tter qudity 
steel economically. 

You will, I an sure, appredate that,wbile the finandal results of the Company 
in the year under review are only mar^ally better, owing to some extra but 
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inevitable burden of expenditure, there is nothing to be dejected inaimuch as the 
performance of the Company from the standpoint of production and sales is 
commendable. The achievement of the Company with its pretty old plant in the 
matter of all-time production records in a number of iis department and an overall 
output in excess of cent percent of its rated cap^ity is not mean by any standard. 
Such an achievement would have remained visionary, but for the concerted 
efforts of the entire work force, the members of which under a dynanuc 
pilot in the Company's managing director, showed an exemplary sense of responsi^ 
bility, discipline and devotion to duty. Before I conclude, I would like to thank my V 
colleagues on the Board for their unstinted co-operation and all the officers, staff 
and workers of the Company for the hard and sincere work they have put in. 

New Delhi . 

The 14th May, 1981. Chairman 

Gonpany Correspondence 

Correspondence in company matters is dealt with by or in the name of the 
companv secretary These matters cover a wide range of subjects. Broadly, such 
correspondence may be classified cs follows : 

Corretpondi ncc with members: The sec: eta ry is the organ of the Boaid of 
Directors and a vital link between the company and its members or the public. 
Being authorised by the Board, he has to convene meetings, notify declaration of 
dividends, deal with the issue, tran«fer, transmission and allotment of shares or 
debentures, further issue of shares, bonus issue, etc., and disclose the position of the 
company as required by the Companies Act Secretary’s cotrcspoodence with 
members relates mostly to statutory and formal matters. But, in special 
circumstances, he is also required to reply to letters of inquiries relating to 
prospectus of the company, rate of dividend, any irregularity on proceedings of 
meeting', loans ard investment', any question arising out cf transmission of 
shares, loss of share certificates or dividend warrants, any court proceedings etc. 

In all statutory or formal correspondence, the secretary acts as the agent of the 
company or the Boa'd as well as one subservient to the Act and the company's 
articles. In other types of correspondence, he can, however, exercise some amount 
of discretion. But in view of his fiduciary relationship i/r a-r/j the companyjuid 
the general body of shareholders, he should exercise bis discretion in the larger 
interest of the company. 

Corrc.'poiideiic' with ihc directors : The secretary is the servant of the company 
under the control of the Board. He is required to deal with all correspondence in 
connection with the directors and record their deliberations and decisions. He mt/ ') 
maintain written records of his dealings and communications with the director^ 

Hh dealirgs with them needs the utmost tact. His language be polite and at the 
same time firm He must observe decency and decorum in communicating with the 
directors to fiurnish or withhold any information or draw their attention to any 
matter in the interest of the company. 

Correspondence with the public : In ibis connection, his dealings are ipanlnly 
Gustomen, brokers, other companies or public bodies, creditors, etc. He must be 
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oourteoiM, tactful and must guard against disclosure of secrets or favouring anjroM 
unduly, e.g. by disclosing some new development. His letters must be firm, dignified 
and convey a good impression about the company. 

Mediods of change in the existing 4ecoantiBg yesT and their merita; 

^ The Companies Act does not put any embargo on a limited c^pany’a 
pacity to change its accounting year. Three alternatives may be available for 
effecting the cbanee in the existing one in a case where, say, the audited accounts 
for the year ended 31st March. 1980 were adopted in the annual ^neral_ meeting 
held in September, 1980, and the company wants to change the accounting torn 
July-30th June every year. These are as follows: 

(a) To close the aroounls for three months ending, 30th June, 1980 and then 
twelve months ending 30th June every year. 

fb) To close the accounts for twelve months ending 30th March, 1981 and 
then for three months ending 30th June, 1981 and then for twelve months 
ending 30th June every year. 

(c) To close the next accounts for fifteen montns ending 30th June, 1981 and 
then for twelve months ending 30th June every year. 

As regards the merit of the first alternative mentioned above, it is capable of 
being implemented immediately. 

The merit of the second alternative lies in the fact that it can be implemeoted in 
a gradual manner without disturbing the existing accounting and administrative 
set-up. 


As regards the merit of the third alternative, the company can claim 
proportionate depreciation allowance for tax, accounting and company law 
purposes. The company will get 12 months* lime to file itsretuurn of income for 
income-tax purposes and a1s.i the return of chargeable profits for surtax purposes. 
The fact of paying interest or penalty for delayed filing of the return will pose no 
problem; there will also be no need for seeking extension of time for filing the 
returns The tax- liability (including advance payment of tax) would be postponed 
for all future years, since the liability to pay the tax would arise only after the 
inco me has been earned and not before. In future, the annual ^neral meetings 
‘St'have to be held by Jlst December every year as the accounts will be closed on 
3*u June. The change may also be beneficial to the cash-flow position of the 
Company 

Approvals and intimation for change in existing Accounting year and relative 
Rosolutions : The intimation of the change in the accounting year has to be given 
to (a) the Income-tax Officer, (b) the Registrar of Companies, and (c) alt the shi^ 
holders and bankers of the company, all these entities being directly concerned with 
the company’s accounting year and its financial results. No approval is lequirad to 
be obtained from any of them under the law (except in cases where the artklea of 
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the company need to be amended by a special resolution), as it is the right of the 
Board of Directors of the company. If the financial (or accounting) year is indca^ 
ed or specified in the articles of association (as is usually the case), the relevant 
danse in the articles should be amended. The change in the accounting year can 
be generally given efiect to only by passing a Board resolution. Only if the artides 
coLtain a specific clause in regard to the financial year of the company, the change 
in the accounting year by amending the articles would necessitate the pwage of c 
special resolution. 

Resolution for the alteration of artides under Section 31. where thw firundal 
year is specified in the articles “Resodved that the general meeting of the company 

held on.1980 records its consent, by a special resolution, so as to substitute the 

words and figures Mst July to 30th June’ in the place of the words and figures '1st 
April to 31st March’ as appearing in the said clause.” 

^ Board’s resolution, where accounting year is not specified in the company's 
articles of association : “In exercise of its general powers which are exerciseable by 
the Board and which are not excrdseable. either under the Companies Act or the 
Memorandum of Association or the Articles of Association, by the Company in its 
general meeting, the Board hereby resolves that the accounting year of the Company 
be changed from the existing one (namdy from 1st April to Slst March every year) 
to the year from 1st July to 30th June every year for the sake of convenience of the 
Company in the matter of preparation and consolidation of accounts of the two 
factories of the Company simated at two different States; further that the Chairman 
of the Board be and is hereby requested to give intimation to the Income-tax antho> 
rities, the Registrar of Companies and all shareholders and bankers of the Company 
inasmuch as all these entities are concerned with the Company’s accounting year 
and its financial results.” 

Various Periodical Retums Is be filed with the Beghtrar: 

The main and most important periodical returns to be filed every year by a 
company with the Registrar of Companies are:— 

(a) Balance Sheet and the Profit and Loss Account. 

(b) Armual Return. 

Under Section 220 of the Companies Act, three copies of the Balance Sheqf 
and Profit and Loss Account have to be filed with the Registrar within thirty 
from the date on which Balance Sheet and Profit and Loss Account were laid befohe 
a company at an annual general meeting Every company must in eadi year hold 
an annual general meeting and not more than IS months should elapse between the 
date of one annual general meeting and that of the next. Under Section 210 of the 
Act. the Board of Directors of a company must lay before the annual geiural 
meeting the company's Balance Sheet and Profit and Loss Account within 6 months 
of the closing date of the accounts. However, certain relaxation of these provisions 
have been made for the first accounts and first annual general meeting after incor¬ 
poration of (he company. 
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Mgirtaw ftf »«» registered office, tee 

***'*^®** ***® following periodical returns are also 
mtoSedU^Sl**^ Artides of Association at the time of incorporation 
® 3oZfSr<SS?ito®fi ^ P'0«pecta» by a private company within 

w nays 01 ceasing to be a private company [Section 44 (1)]. 

"^crSSc**tl^n*^f.?!*° relevant contracts in cases of 

shares aeonv nf cash, return as to allotment of bonus 

‘he issue of such shares. 
to«fh^*^S « a discount 

copy of the sanctioning the same and also a 

P»°‘ ed copy of the articles as altered and approved bv the Central 

company rrpriJatecomSS 

(2A}]. ^*** receipt of the order of approval [SectionSl 

®f Pfoepeclas where no prospectus is issued or no allot- 

fo >» ""to 

94A(3^ *** receipt of the Central Government’s order [Section 

';,ilr*“«'0“ of beneHcU ownmhipb>. A..^ 
(Ooeretanitted Within 30 days from receipt of declaiation [S^ion 187C 

<0 t o l»«0">«l from ... to partkoUr. qcctlM i. 
prescribed fnm notification, also in duplicate in the 

»>® -“Emitted 

tioSTlsSiS^iSwf* directors. etc.for the notifies- 
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(10) Abstract of the accounts in the prescribed form by receiver appotated 
under power conferred by any instrument—once in every, half ycaf and 
on ceasing to act as receiver (Section 421]. 

(11) Copy of account and return of the holding of the final meeting or meet* 
ings with date or dates thereof to be filed by the liquidator in voluntary 
winding-up-to be submitted one week after the meetiiig or meetings 
[Sections 497 (3) and S09 (3)]. 

t 

(12) Retmn in the prescribed form by foreign companies where documents or 
particulars altered - within the preset ibed time [Section S93] 

(13) Three copies of balance sheet and profit and loss account made out in 
every calendar year and other documents required of a company under 
the Act together with 3 copies of a list in the prescribed form >>f ail places 
of business in India-*no thne-limit for their submission being fixed 
[Section 594 (1)]. 

The time-limit within which the followirg returns will have to be filed is ind> 
cated hereunder: 


(a) B esolntions passed at Gene¬ 
ral Meetings other than 
A.G.M. 


(b) Appointment of first audi¬ 
tor by the Board of Direc¬ 
tors. 


(c) Disclosure of interest by 
Directors. 


(a) If the resolutions are registrable 
under Section 192 of theCompani:s 
Act, a copy of every resolution to¬ 
gether with a copy of the Explana¬ 
tory Statement shall be filed with 
the Registrar within 30 days of 
passing of the resolution 

(b) The first auditor shall be appointed 
by the Board within one month of 
the date of registration of the Com¬ 
pany [Section 224 (5)). The auditor 
has to inform the Registrar wiihin 
30 days whether he accepts the 
appointment. 

(c) &(d) Every diiector who i* in any 
way interested or con erne d in a 
contract or arrangement en'ered into 
or to be entered info by or on 
behalf of the company shal! disclose 
the nature of hii concern or intert^ 
at a meeting of the Board of Direc-' 
ton at which the question of enter¬ 
ing into contract or arrangement is 
first taken into consideration or at 
the first meeting of the Board held 
after be becomes so ^ concerned or 
Interested. - For this purpose, a 
general notice given to the by 
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(d) Disdosure hy a Director of 
his bolding office of Director, 
Managing Director in other 
Companies. 


> 

(e) Change among the Directors 
and Managing Directors. 


a director aball be deemed to be a 
saflicient disdosure' Such general 
notice shall expire at the end of the 
financial year bat may be renewed 
for ftiither period of one financial 
year at a time 1^ fredi notice. 

No intimation to the Registrar ia 
oeoeisaiy. 

(e) Retarn to be filed with the Regis¬ 
trar within 30 days of the change. 


Steps to be taken where certain partialars as to a subsidiary company cannot 
be included in the batance aheet of its holding compniiy: (0 To invoke the aid of 
Section 7)2 (1) of the Companies Act throQgh a letter on the holding company’s 
letter head, to be addressed to the Secreta^ to the Govt, of India, Department of 
Company Affairs, Shastri Bhavan, Dr. Rajendra Prasad Road, New Delhi (ii) To 
state in the said letter seriatim : (a) that the financial year of the company (i e , the 

holding company) ends on.and that the company is required to hold its annual 

general meeting on or before.for which the company has been taking 

necessary steps ; (b) that the financial year of the sabsidiary, viz..ends also 

on.and that it should be necessary under Section 212 of the Companies 

Act, 1956 to attach the balance sheet and profit and loss account of. 

(name of the subsidiary* for the year ended.to the holding company’s 

balarice sheet, but the accounts of the sabsidiary have not yet been finalised to 
approved for reasons (to be stated), (iii) To se^ permission, invoking the aid of 

Section 212 (8), to attach the report and accounts of the subsidiary as at. 

(i.e, as at tre previous financial year) to the reports and accounts of the holding 
company; alternatively to seek permission for ciiculatiog the report and accounts 

of the said coir pany as at.at a later date, (iv) To enclose with the 

.*did letter a copy of the resolution of the Board of Directors togethei with a challan 

for Rs.being the prescribed fee. (v) To request the Govt., to treat this 

letter as an application under Section 212 (8) of the Act. since no foim has been 
prescribed by the Companies (Central Government’s) General Rules and Forms, 
1956 and beseach the said permission. 


Applications under Secdons 108A/108B/108C : The Companies Act does not 
prescribe any form to apply for approvals under these Sections. But the practice 
shows that the Department calls for additional information b the following 
proformas: 

1. Proforma for acquisition of shares under Section 108A (1) 

1. Name and address of Applicant TAG Ltd., Isdraprastba Maig, 

New Delhi-110002. 

2. Names of Directors of Applicant 1. Shri S K. Tjlak 

2. Shri P D. Topi 

3. ShrlA.S Chotey 

4. SbriBN. Updeshafc 

3. Proposal for approval. Acquisitbn of shares of Natargj 

Industries Ltd. 












to 


4. Name and legd. ofiBce of whose shares Nataraj Industries Ltd., 

are proposed to be acquired. 2S, Puiiament Street, 

New Delhl-110001 

3. Whether the company whose sharee are 

proposed to be acquired is registered Yes 

under the MRTP Act. If so, indicate 79/1970 

the registration No. 

6. Names of the directors of the company 1. Sfari A.P. Birla 

whose shares are to be acquired. 2. Shri C R Goenka 

3. Shri N. A Mehta 

4. SbriG.D Tata ' 

7. Detaiis of the proposed investment 

(a) Number and nominal value of 1 lakh equity shares of Re. 10/- 

shares to be acquired. each 

(b) Whether the proposed shares are To be acquired by transfer 
to be acquired as a result of trans¬ 
fer or a result of fresh issue. 

(c) Whether the shares are to be 
benefidally held by the applicant. Yes 

(d) Rate at which the shares are to be Rate at which to be acgiwed 

acquired and full justification for Rs. 13/- per share (Market value 

the same. Rs. 13/SO per share) 

(e) Amount to be invested Rs. 13 00 lackha 

(fj Whether the shares are quoted on any Yes 

stock exchange. If so the price at Rs. 13. SO on 1.3.1976 in Calcutta 
which the shares are quoted, date of Stock Exchange 
quotation ud name of the Stock Ex¬ 
change. 

(g) Form of payment Cash cheque 

(h) Break-up value of shares as per latest Ra 18/- 
Balance Sheet as calculated in 
Annexure 1 

(i) Value of shares based on yield as Rs. 14/- 

calculated in Annexure II <i‘'V 

■ « 

(8) (a) Whether the assets of the company No 
were valued by the management with 
the assistance of a valuer during the 
last two years. A statement in respect 
of the value of assets together with the 
basis of valuation may be attached to 
the application. 
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Not applicable 


Maoju Investment Trust 
Private Ltd., 

24, B.C. Ro^, C8lcutta-29 

Investment of surplus funds and 
to have controlling interest in 
man^ement by appointing a 
nominee directors. 

The teneflts and advantages 
acquiring from the acquuition 
are given m the enclosed state¬ 
ment (not reproduced.) 

11. Pattern sbareholdiug in the company whose shares are to be acquired i— 

SI. No. Name No. of equity 

dures held 

1 Applicant 1,00.000 

2. Body corporate or bodies corporate under 

tiM same management and constituent of 
group to whidi the applicant bdongs. — 

3. Public financial institution by name : Life 

Insurance Corporation of India 40,000 

4. Directon 10,000 

5. Non-residents — 

C. Central of State Governments — 

7. Others 3.50,OCC 


5,00,000 


Percentage to 
equity 
capital 
20 % 


8 % 

2 % 


10 % 

1C0% 


(b) In case the fixed assets of the cmnpany 
whose shares ate proposed to be 
acquired have been revalued at any 
ttaM, ftill details thereof. 

9. Fhll details of the persons'name, address, 
ete.) fiom whom the shares are luopoaed 
to be acquired. 

10. The purpose proposed to be served by 
acqutfing shares and in what way it is in 
dm interests of the apiriicaat company. 


NOTE1. In case where shareholding of any individual/constituent exceeds 
1% of the total equity capital of the company please indicate the 
name of each suro shardidders and the shares held by them 
separately. 

2. Please indicate how the ahareholdiog of the applicant together with 
the inter-connected constituents of the group exceeds or will exceed, 
after the proposed purehaae of shares, 25% of the paid-up capital 
of the compuy warranting application of Section 108A of the Act. 
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12 (a) Whether the shares are to be 
acquired in his/its own name 
or in the name of any other 
rson. If the shares are to 
acquired in the name of 
any other person, five full 
l^articulars thereof with rela* 
tionship, if any. 

(b) If the answer to (a) above 
is in the affirmative, the 
reasons therefor. 

13. Relationship / association, if any, 
of the acquirjns party with the 
transferoifs) and with, the directors 
of the company of which the 
shares are to be acquired. 

14 (a) Details of funds available out of 
which tt.e shares are to be ac¬ 
quired (in case the applicant is a 
company cash-flow statement 
for five years including the year 
in which the transfer is propo> 
sed should be attached) 

(b) If any part of amount to be 
invested is to be financed by 
borrowings, the amount of loan 
and sources of finance with 
terms regarding repayment, 
interest, security, etc. to be 
stated. 

15. (a) Whether the provisi <'08 of Section 
372(4), 108B of the Companies 
Act and/or Section 23 (4) of the 
MRTP Act, orany other statu¬ 
tory provisions are applicable in 
respect of the above transaction. 

If so, whether they have been 
complied with. Please give 
particulars. 

(b) Whether the a^roval of the 
competent authority under Fore¬ 
ign Exchange Regdation Act is 
needed to the proposed acquisr 
tion. If so, it may be stated 
whelber necessary approval has 
been (Artaihed. A copy of the said 
approval may be endosed. 


To be acquired in the name of (he 
company except the q^Iification 
shares in the name of the nominee 
directors as required ns per pro¬ 
visions of Section 49 of the Compa¬ 
nies Act, 1956. 




No relations 


Separate cash - flow statement 
attached 


Not applicable 


Separate applications have been 
made under Sections 372 and 
108B, of the Act on 15tb 
March 1976. 


Not applicable 
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■ I * 

16. Whether there will be any change 
in the composition of the Board of 
Directorsof the company whose shares 
are proposed to be acquired ss a remit 
of the proposed acquisition ? If so 
give details. 

. Any other information which the 
company wranls to famish. 

IB. Please enclose the following : 

(i) A tieasury challan towards prescribed application fees, in case the 
applicant is a company. 

(ii) One copy of the audited Balance Sheet and Profit and Less Account of 
the company whose shares are proposed to be acquired for each of the 
last 3 years. 

Uii) One copy of the audited Balance Sheet and Profit and Loss Account of 
the applicant frr each of the last three years, if the company is a 
company, 

(iv) Enclosures as stated above. 

For TAG Ltd. 

Sd/- S.K. TUak 
Director 

New Delhi-2 . 

Dated. Signature of the applicant. 

Note; (1) The above information together with enclosures should be fumidied 
in triplicate 

(2) The information in respect of items 7 (b), 7 (i), 8 (a). 8 .b) and 14 (a) 
and (b) need not be furnished, if the nominal value of the shares 
proposed to be transfened is less than Rs. 10,000/- 

IL ADDITIONAL INFORMATION IN RESPECT OF INFORMATION 
TO THE CENTRAL GOVERNMENT OF THE PROPOSAL TO 
TRANSFER SHARES 

Pursuant to Sections 108B/108C 

1. Name(s) of the transferor (s) and addressees) XYZ Ltd., New Delhi, 
of its/their registered offlce(s): 

2. Names of Directors of transferor(s) if the Shri B.R. Malik, 

trao8feror(s) is, are company(iea) Shri R.S. Patni 

Shri S.K. Dingbia 




Additional directors will be 
appointed on the Bosrd, of 
Dhectots bring nominee of 
TAG Ltd. 





3. (a) Name and addren of the regiftered 

office of the company wbow iharei 
are proposed to be traniferred: 

(b) The total iuued, subscribed paid-up 
equity share capital of the company 
whose ^ares are proposed to be 
transferred: 

(c) The number, nominal value and 
other particulars of shares that ate 
proposed to be trantferred: 

4. Composition of Board of Directors of 
company whose shares are proposed to 
be transferred: 

5. Whether the company, whose shares ate 
proposed to be tranrferred, is an under¬ 
taking to which provisions of Part A of 
Chapter III of the MR TP Act, 1969 ate 
applicable. If so, indicate the registra¬ 
tion number ; 

6 . Present holding of the ttantferor(s)i 
including those of companies under the 
same management with percentage of 
shares held, in the nominal value of the 
subscribed equity share capital cf the 
company whose shares are proposed to 
be transferred i 


Sumh Ooniiy Bags (F) Ltd. 
Delhl-31 


Rs. SO lakhs. 

Consisting of S lakhes equity 
share of Rs. 10 each 


1 lakh equity Aaiw of Ra. 10/- 
each. 


1. Shri S.B. Aram 

2. Shri HJC. Singh 

3. ShrlA.K Verma 

4. Shri S D. Oogia 

Yes 

79/1979 


Separate list attached 


7. Name(s) of the proposed tranaferee(s) 
and its/their addressies): 


Mann Plywood Indnstrise Ltd., 
New Delhi. 


8 If the transferee is a company, names 1. Shri J.P. Hazarati 
of its directors : 2 Shri M R- Batm 

3. Shri R.K. Bansal 

4. Shri SK. Onpta 

NOTE: Each body corporate who hold more than 1 % of the total equity eapilal 
should be indicated separately. 


9. Number and the nominal value of the 10,0000 shares of Rs 10/-eaA 

equity shares already held by the pro- i.e. Rs. 10 lakhs being 20% of 

posed transfereefs) and the other constl- tihe total share capital 
tnents of the group to which the trans* 
feree(8) belongs in the equity cafdtal of 
company whose shares are proposed to 
be transferred and the percentage of 
shares held to the total equity capital of 
the company: .. 



IS 


10. Number ftod the nominal value of the 2,00,000 dare of Ra 1^/- eadi 

equity shares after acquiring tlw propoi>* i.e., Rs 23 00 lakhs being 40% 

ed number of shares by the tnweree of the total share capOal 

and the constituenta of the group to 
which the tranaferee(s) bdonp in tte 
capital of the company wh^ shares 
are proposed to be transferred and ^ 
percentage of shares that will be held 
after acquisition to the total equity 
capital of the Compaqy: 

11. (a) Whether the assets of the company No 

were valued ^ the management Not Applicable 

with the assistance of a valaor 

during the last two years. A state* 

ment in respect of the value of 

assets together with the bad ot 

valuation may be attached. 

(b) In cate the fixed assets of de com¬ 
pany whose shares are proposed to 
be acquired have been revalued at ^do- 
any time, fhll details thereof i 

12. Rate at which the shares are proposed Rs. 13/> per dare 
to be transferred: 

1.1. Whether the shares to be transferred are Quoted in the Ddhi Stock 

quoted on any^ stock exhanp. If so, &chanp ® Rs. 13/50 per share 

the rate at which they are quoted, date on 1 3.1976 
of quotation and name of stodc ex¬ 
change where they are listed may be 
stated: 


14. (a) Break-up value of dares at per 
latest balance sheet of the company 
whose shares are proposed to be 
transferred as calculated in 
Annexure 1 



(b) Value of shares based on yldd basis 
as calculated in Annexure 11. 


Rs. 18/- 

Rs. 14/- 


15. Whether the proposed transfer of dares Additional directors iMing a of 
will result in any change in the compo- de transferee company are to be 

sition of Board of Directors of de appointed on the Board of the 

company whose shares are proposed to company, 
be transferred. If so the detaite 
deteofi 
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16. (a) Whether the ^proval of the com* 

petent authonty under the ForeijEn 
Exchange Regulation Act it neeo^ 
for the transfer of sharea 

If ao, it may be stated whether 
necesaary approval has been 
obtained. A copy of the said 
approval may be enclosed i 

(b) Whether the provisions of Secticms 
372(4) and lOSA of the Companies 
Act and/or Section 23(4) of the 
MRFP Act and/or any other 
statutory provisions are required 
to be complied with by the pro¬ 
posed transferee(8) for acquiring 
the shares If so, whether they 
have been complied with. 
Please give particulars: 

17. (a) The lines of bnsioes of the company 

whose shares are proposed to be 
transferred. Details regarding hons 
manufactured may be given : 

(b) Whether the company whose shares 
are proposed to be transferred or 
its subsidiaries is engaged in any 
industry specially in Schedule XIII. 
If so, the details may be furnished: 

18. Purpose proposed to be achievd by 
the proposed transfer of shares : 

19. Please enclose a copy each of the 
following;— 

(i) One copy of the audited Balance 
Sheet and Profit and Loss Account 
of the c(Hnpany whose shares are 
proposed to be transferred for each 
of the last three years. 

(ii) A copy of the latest Balance Sheet 
and Profit and Loss Account of 
the transfer. 

(lii) A copy of the latest audited Balance 
Sheet and Profit and Loss Accotmt 
of the traniferee in case it is body 
corporafe. 


No 

Not applicable 


Application pursuant to the 
provision of Sec. 108 A by the 
Companies Act has beeu made 
by the transferee to the Central 
Government vL-’e their applica¬ 
tion dated 15-3-1976. 




Manufacture of ply-wood and 
tea-chests 


No 


Controlling interest in the 
company of which shares are 
being acquired. 


endoied 




enclosed 
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20. Any other information whidi the com¬ 
pany wants to fnmidi: 

New Delhi. 

Dated. 




For XYZ Ltd. 

Sd/- B.R Malik 
Directors. 

OTE: 1. The above information together with enclosures must be furnished 
in triplicate. 

2. The information in respect of items 11 (A) and 11(b), 14(al and 14(b) 
need not b: furnished if the nominal value of diares proposed to be 
transferred is less than Rs. 10,000/-. 

Alteration of Articles —Conversion of Pnblie Company into Private Company 

f-i. 31 (1) in P/ovho]: (1) Company to be the applicant. (2) Application for Ae 

Central Government’s approval to be made in Form No IA of the Companies 
(Central Government's) General Rules and Forms, 1956. t3) Enclosures: (a) a 

copy of the special resolution; (bi a copy of the current memorandum and articles 
of association; (c) a copy of the latest balance sheet and profit and loss account; 
(d) a c.'ipy of the minutes of the General Meeting at which the proposal for con¬ 
version was approved; and (e) Treuury cballan duly receipt^ fur fee payable. 
(4) Guidelines : (a) Special Resolution to be filed wiih the Registrar as r^uired 

by Section 192; (b) a printed copy of the Articles as altered to be filed with the 
Registrar within one month of the date of the receipt of the order of Approval; 
(c) the application to be made within 3 months from the passage of the Special 
Resolution (as per the Department’s instructions). 

Appointment of Sole Selling Agents (S. 294A): Under Rule 2 of the Compa¬ 
nies (Appointment of .Sole Agents) Rules, 1975, a company seeking approval for 
the appointment of sole selling agent has tu submit an application to the Central 
Government in Form 1 to the said Rules Besides, the Central Government on the 
receipt of the application, normally asks for the following additional inf 'rmafion. 

(1) Whether the company has a Sales Department—If so. expenditure on the 
staff and travelling expenses during the lut 3 years to be furnhbed together with 
the justification for s)le selling agent in the circumstances. 

(2) Which of the services (e.g., order-securing, receipt of goods from the 
empany, warehousing facilities, sales promotion through participation in exhibi¬ 
tions, etc., publicity for promotion of products through various media, whether 
Kole selling agent receive any payment regarding company-supplied goods from 

wholesalers or distributors and passes it on to the company or whether such pay* 
ment is directly made to the company by consignee, wheihtr the sole selling agent 
carries del credere risk, whether the sole selling apnt emplny any staff exclusively 
for marketing the principal's products tog^her with their n::mes, tenure of service 
and emoluments) render^ by the sole selling agent, to be specified 

3.^ (i) Commission earned from the applicant company during last 3 years to 
be indicated; (ii) Break-up to be given of the expenditure incurred by the sole 




■dling agent doring the last 3 yean ander andi headi, in reipect of the aale of 
company’s products, as (a) salari^ expenses and perquisites (excluding travelling 
allowance) to the employees, (b) expenses on trat^ling by officers and staff, (c) 
rent (office and godowns), (d) warehonung charges, (e) freight and transport, 
(f) publicity, commission to sub-agents and brokmage, (h) interest. 

Note: 

(a) The above-mentioned commission and expenses to correspond to the same 
period and preferably coincide whh the accounting period of sole sellinIKi' 
agent. 

(b) In the event of the sole selling agent being engaged in any other activity 
save as being the sole selling agent of the company, to give the aforesaid 
expeiises on pro rata basis or on any equitable basis adopted by the sole 
selling agent. 

(c) in case of substiintial difference between the said expenses and the ex 
penses mentioned in column 17 of Application in Form No. >, to give the 
reasons therefor. 

(d) To indicate whether there is any other relevant factor to be taken into 
acci unt in aniving at the profits of the sole selling agent in ic&pect of the 
aale of goods of the company, duly supported by the figures. 

4. (i) Whether the sole-selling agent maintains any current account with the 
company in respect of the sale of goods—if so, to indicate the debit balance in such 
account, together with intenst (if any) charged, (ii) Whether the sole selling agent 
gives credit to the sub-agents, dealers, stockists, etc. together with their details 

5. Whether there is any price regulation, by statute or by voluntary agreement 
relating to the sale of the product. 

6 . Whether any sale targets have been laid down during the next 3 years. 

7. To indicate how the marketing of the company’s product is done with 
particular reference to the channels of distribution, the number of intermediaries 
through which commodities pastes before it reaches the ultimate consumers. 

8 . Whether the goods are sent by the company to the sole selling agent’s 
place of business or directly to the consignees on the basis of the sole selling agent’s 
advice or orders procured. 

9. Whether the company: (a) ra'mborses the sole selling agent’s expense.'^ 
(b) provides him with order form or other stationmy mateiia]; (c) lets its employees 
service to him; (d) provides at its cost any publicity or other media; (e) Itts him 
avafi of any accommodation at ha premises—if so, whether any rent is paid; 

(f) provides acy facilities to him in the shape of conveyance, etc.; ^g) pi-o\ides him 
any o*her facilities at subsidised rates. 

10. (i) Whether any sole selling agency commission is paid for sales to Govt. 
Dqpartmenta and Companies, together with the juitification tboreof. 



(ii) Whether commiision is paid to him inreqwctofsaleidirecdy madehy 
the company. 

11. Whether the sole selling agent manufadue the same or simflar prodncts 
as his principal. 

12. Whether any portion of sole seiliog agency commission has been dis¬ 
allowed by the Income-tax Dt^rtment. 

*' 13. To fbrnish copies of his accounts for the last 3 years. 

14. To furnish one copy of the latest audited account of the company. 

15. To give the names and addresses of the company’s auditors. 

16. In the case of the sole selling agent being a partnership firm, to indicate 
such deals as (al names of partners and their shares in profits, (b) partners* relation 
ship inter se and that to the company’s directors, (c) names of the working partners 
and whether they are whole-time or patt-thne, (d) whether any salary is paid to 
the working partners, (e) capital invested in the partnership firm during the pre¬ 
ceding 3 years, (0 profits earned by partners during the preying 3 years. 

17. (i) Whether the agency agreement has been registered with the Registiar 
of Restrictive Trade Agreements, and (ii) whether MRTP Commission has enquired 
into the agreement and passed any order. 

18. To give the following break-up of sales in respect of each of the last 
3 years: 

I. Sales I (a) Direct Sales; (b) Sales made by sole seUing agent; (c) Total 
Sales [(a) plus (b)] 

II. Cemmissien Paid : (a) Regarding Direct Sales; (b) In respect of sales 
through sole-selling agent; (c) Total commission. 

IK. Soles made to Govt. Depts., Govt. Coapanlca, Govt. Undertakings: (a) 
Directly by the company; (b) Through sole selling agent; (c) Total such sales 
(ie., a+b) 


Particalars of Appiicatioa to be made to the Central Govemnwat 


Section 

Subject 

Particulars 

Apprortng 

Autiwrttf 

.^1/22 

Name 

Change of name of the 
company. 

Regional Director 

25 

Deletion of word 
“limited” 

Dispensation with “Limited.” 

-do- 

31 

Alteration of 

Alteration of Articles which 



Articles 

huthe effect of converting 
a ptdilic company into a 
private company. 

-do- 




ScctUm Subject 

Particulars 

Ap^oting 

Authority 

43 

A Deemed Public 
Company 

Becoming a private company 
again 

Offer of further shares without 
special resolntion to any person 

-do- 

Dept, of Com¬ 
pany Affain 

81 

Isiue of further 
shares. 

Issue of debentures or talcing 
of loans, with a right of con¬ 
version into shares 

-do- ^ 

89 

Voting Rights. 

Continuance of disproportiona¬ 
tely excessive rights. 

Dept of Com¬ 
pany Affairs. 

H8A 

Restriction on the 
acquisition of shares 

Acquisition of shares in excess 
of 25% of the paid-up Capital 

-do- 

I08B 

Rrstriction on Trans¬ 
fers 

Transfer of shares by a body 
corporale/bodies coporate 

under the same management 
holding 10% or more of subs¬ 
cribed capital of a company 

-do- 

lose 

Restriction on Trans¬ 
fer of shf.res of a 
foreign company. 

Transfer of shares in a forein 
company by a body corporate/ 
bodies corporate under the 
same management holding 
10 % or more of nominal share 
capital. 

-do- 

114 

Shares Warrants. 

Ifsue of share warrants to 
bearer. 

Company Law 
Poard. 

167 

Annual General 

Meeting. 

Calling A G.M. in the case of 
default by the company 

Regional 

Director. 

198 

Managerial Remu¬ 
neration. 

Payment of minimum remuoe- 
ration in absence or inadequacy 
of profits 

Department of 
Company 

Affairs. 

204 

Offiue or Place of 
Profit. 

App.>intmciit of a body corpo- 
late to an office or place of 
profit for a term not exceeding 

10 years. 

Company « 
Law Board. 

204A 

Office or Place of 
Profit in ex-managed 
companies. 

Appointment of former Mana¬ 
ging Agents or Secretaries and 
Treasurers to the office ^ of 
Secretary. Consultant, Adviser 
or to any other office. 

Department of 
Campany 

Afifaiis. 
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Section 

Subject 

Particulars 

Approt4ng 

Autht^iy 

20S 

Dividends. 

Declaration of dividend for any 
financial year out of profits 
without providing depreciation 
or after providing depreciation 
at a different rate. 

Company 

Law Board 

^05A 

Dividends. 

Declaration of dividends out of 
accumulated profits transferred 
to reserves. 

Department of 

Company 

AfiTairs. 

20S 

Payment of Interest 

Payment of interest out of 
Capital 

Company 

Law Board 

211 

Form & Contents of 

(a) Variation in the Form of 

Department of 


Balance Sheet. 

Balance Sheet 

(b) Exemption in respect of 
particulars to be disclosed 
in Balance Sheet and Profit 
and Loss Account. 

Company 

Affairs. 

-do 

212 

Accounts of Sub* 
sidiaries 

Exemption to a holding Com¬ 
pany from giving certain 
particulars about, or enclosing 
Balance Sheet of, subsidiaries. 

-do- 

213 

Financial year of 

Extension of the financial year 



holding company or 
subsidiary. 

of the holding company or 
subsidiary so to coincide or 
end within 6 moths of each 
other. 

-do- 

224 

Auditors. 

Removd of Auditors before 
expiry of the term. 

Regional 

Director 

231B 

Cost Auditors 

Appointment of Cost Auditors 

Department of 

Company 

Affairs 

^35 

Investigation of Co¬ 

Appointment of Inspectors to 



mpany’s Affairs 

inivestigate the affairs of the 
company, on application. 

-do- 

237 

-do- 

Appointment of Inspectors 
suomoto or upon company 
passing spwial resolution or 
Court's Order. 

-do- 



SteHon 


Partteubn 

dpprovhv 

Authortt^f 

239 

-do- 

Appointmentof Inspectors to in- 
vestij^e into the afTairs of re- 
IMed cmnpaniea. 

-do- 

241 

-do- 

Obtaining firom the Oovt. a 
copy of the Inspector’s Report. 

Department of 

Company 

Affairs. 

247 

Inveetititioo of 
Owneiujp 

»do- 

^0- 

249 

Inveetigttioi of aiso> 
cuteship of Manag* 
ing Agent etc. 

Not applicaUe 

Department of 

Company 

Affairs. 

2S9 

Increase in number 
of Directors. 

Increase in number of Direc¬ 
tors in certain cases. 

-do- 

26S 

Managing / Whole- 
time/None-rotational 

Amendment of any provision 
relatjng to Managing or Whole¬ 
time Directors or Non-rota- 
tional Dlrei^rs. 

-do- 

269 

Managing / Whole- 
time Directors 

Appointmoit/Reappointment of 
Managing or Wholetime 
Directors. 

DeMrtment 
of Company 
Affairs. 

274 

Disqualification of 
Directors. 

Removal of disqualification of 
a Director in certain cases. 

-do- 

294AA Sole Sdling Agenti. 

Appointment of Sole Agents in 
certain cases. 

Company 
Law Board. 

295 

Loans/assistance to 
Directonetc. 

Grant of loan or other financial 
assistance to directors and their 
associates (specified) 

Department 
of Company 
AfBurs. 

297 

Contracts with Direc¬ 
tors etc. 

Contracts with Directors or 
associates by a coinpany having 
a paid-up capital of not lets 
than Rs. 1 crore. 

-do- 

300 

Qooroffl of dismtereat- 
ed Directors. 

Rdaxation of restrictions rds' 
ting to interested Directors 
takbgpart in discussion or 
voting. 

-do- 



Section SiA^t 

309 Remuneration of 
Directon. 


310 Remnoeration of 
Directors. 


311 -do- 


314 Office or place of 
profit. 


316 Managing Director 


26.328 Managing Agencies 
29,332. 

343.343, 

346,347, 

352,360, 

370 Inter-Company 
Loans 


aa 

Farttculars 

(a) Payment of remuneration at 
nMiu Omb 5% to one Man*- 
1 ^ Difeetor/Whele4iine' 
Director (b) Payment of 
oomniMoB at more than 
1% or 3% to a Director. 

(c) Wni^nf seeovery of excess 
remuneration paid to a 
iMnotor. 

Increase in remuneration of 
any Director including Manag- 
?** Or Whole^time Director 
(other than increase in fees up 
to Rs. 2150). 

Increase in remuneration of 
Mana^g Disector/WhoIe-time 
Director on reappointment. 

(aV Appointment of certain 
persons connected with 
Directors to office of profit 
at a remuneration of 
Rs. 3,000 or more per 
month. 

(b) Waiving recovery of any 
such readable in respect 
of office held in contraven¬ 
tion of the Section. 

Apppointment of a person who 
is already a MaiugingDirector 
of 2 Companies as a Managing 
Director 

Inapplicable due to the 
provisions of the 
Companies (Amendment) 

Act. 1969. 


Ghring loans beyond 20% or 
30%’of the aggregate of the 
paid-up capital and free 
reiervee. 


Approving 

AiUhoirity 


-do- 


Department of 

Company 

Affairs. 


-do- 


-do- 


-do- 


DepartmenC of 

Company 

Affairs 


Department of 

Company 

Affiirs 
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Seetbm 

Sidi/eet 

Partlcuhrs 

Ap^vtng 

Authortty 

372 

Investment in 
Aaies/ddwntnras 

Investment bwood 20%or 30% 
of the subscribed capital. 

•do- 

373 

•do* 

continnhig to hold investments 

In excess of the limits upon the 
Act coming into force (no- 
longer appicable). 


385 

Meneger 

Appointment/Re-appointment 
of a person as a Manager. 

Department of 

Company 

AflGsits. 

386 

Minftger 

Appointment of same person 
as Manager of more Am 2 
companies. 

Department of 
Company 

Affairs. 

387 

Remnnerstion of 
Meniier. 

Payment of remuneration to a 
manager exceeding 5% of the 
net profits. 

-do- 

396 

Anulgsmition 

Amalgamation of companies 
in national interest. 

-do‘ 

396A 

Disposal of Books 
•nd papers 

Disposing books and papersof 
an amalgamated company. 

Department of 
Company 
Affain. 

399 

Oppression or mis¬ 
management 

Approval of the Govt, to 
ap^ to the Court for 

-do- 


^evention of oppression or 
nu'iminagement. 


408 

-do- 

(a) Appointment of Directors 
to prevent oppression or 
mismanagement. 

-do- 



(b) Change in the Board of 
Directon during the time 
Govt. Director holds office. 

.do- 

407 

Change in the Board 

Prevention of change in Board 
of Directon likely to affect 
company prejudicially. 

-do- 

496 

508 

<3«Berid Meeting 

Exteiwion of time to liquidator 
for calling General Meeting in 
imyyeur. 

Regional 

Director 



Seerion 

Subject 

ParttaSare 

AuthcHty 

551 

Statement of Ac¬ 
counts in liquidation. 

Exemption to liquidator, in 
whole or part from prepuint a 
statement of Aooooats and 
filing the same with Ae Regis¬ 
trar. 

Regkuud 

Duector 


Unclaimed dividends 
and undistributed 
Asscta 

Order for payment of aiqr 
unclaimed Oividmids and un¬ 
distributed Assets out of die 
companies Liquidation Ac¬ 
count. 

-do- 

572 

Name 

Change of name by a company 
seeking registration under Part 

IX of the Act 

Company Law 
Board 

578(3) 

(d) 

Charter 

Alteration of any provision 
contained in the charter of a 
Conqiany. 

-do- 

594 

Accounts of a foreign 
company 

Exemption from provisioiu re¬ 
lating to Fora and Contents of 
Accormts. 

-do- 

610 

Inspection 

Inspection of certain documents 
filed u/a 60S (1) & kei^ by the 
Registrar 

Regional 

Director 

620 

Government 

Companies 

Modifimitionof Actin relation 
toOovt. Companies. 

Department of 

Company 

Aflalra. 

620A 

Nidhi. etc. 

Modification of Act in its appli¬ 
cation to Nidhis or Mutual 
Benefit Socieqr. 

-do- 

637B 

Condonation 

delays. 

Condonation of dday m mak¬ 
ing applicadone to Coitral 
Govt or filing documents with 
the Registrar. 

-do- 


ScetiOD 43A: Pablk tiompHy bKoalng prlTil* eonpuy aiani (S. 43A(4)]: 
(a) Company being the apjdicant; (b) No fora pmcribed ~a letter to be addreia^ 
to the Regional Director, Company Law Board, stating specific facts as to how 
Section 43A (1, (lA)or (IB) is no longer a^licableto the company; (c) Eii> 
dosures: (i) a copy of the latest availaUe balance sheet and profit A loss acooont; 
(ii) a copy of the memorandum and articles association; (ill) extracts from the 
articles of association or other instroments constituting or dafi^ng the constitiitlon 



86 


of the company Kgarding provkieM opplicable to private oompaaiei; (lv)acw 
of the resolution of the Board or the general meeting, as the case may be, nr 
coayaefoon to private company; (v) treasury cballon duly recdpted for fee payable, 
(d) 'GyfJfiUnes : (i) In the event ^ extracts from artides or other instrument 
being not in English, a oerti^ trgnslgtion in Bimlish to be attached, (ii) Approval 
of the members for the aecooveriton being desbable espMially if the number of 
members is more than 2S - consent of the unsecured cr^itors of substance being 
likely to be asked for by the Regional Director of the C.L.B. for protecting their 
intwesta. ^ 

Applications to the Ceotial Goveniaaat: Only a few such applications are 
discuss^ hereunder. These atp to be addressed to tbe Under-Secretory, G/1, 
Ministry of L.J.C.A., Shastri Bbiavan, Dr Rajpndra Prasad Road, New Delhi. 

1. For pumissioB to issue fsilhcr shares without special resolution (Section 8II: 

(a) No prescribed form—a letter being sufficient, {h) Enclosures; (i) copy of the 
company’s resolution; (ii) extract of the minutes showing the consideration of tbe 
item in question; (iii) treasury challan duly receipted for the fee prescribed; (iv) a 
copy of the memorandum and articles of association; (c) Guidelines (i) Reasons 
as to why tbe proposal is considered beneiiciBi to the company should be given, 
(iii The provisions do not apply to a private company or to the increase of 
subscribed cepital caused by the exercise of option, (iii) No approval is necessary in 
respect of the issue or allotment of diares ivithin 2 years of the formation of a 
company or within one year after the tint allotment; (d) TUne limit: None—before 
issue of shares. 

2. For premission to Issne dehentores or talke loans containing right of conver- 
sion iiito shares (Section 81): (a) No prescribed form-a letter being sufficient. 

(b) Enchsures- (i) a copy of tbe special resolution; (ii) a copy of the memoranjum 
and articles of i>sso(iation;Oii) treasury cballanduly receipted for the fee prescribed; 
(iv) a copy of the proposed agreement, if any. (c) Guidelines: (i) Tbe provisions do 
not apply to a private company, (ii) The Central Govt shall have due rrgard, 
while coD'idering the application, to (A) financial positions of the company, 
(Bi terms of issue of debtoturci or loans, (()iaterf interest payable on deben¬ 
tures or loans, (D) the capital and reserves of the company, (E) loan liabilities, 
(F) proSis during the preceding 5 years, and (G) current market price of the shares 
in the company (d) Time limit. Before issue of debentures or taking loans with 
right of conversion. 

3. For permission to ^nlre shares (SectIun 108A): (a) Applicant, (i) indi¬ 
vidual group, or (ii) constituent of a group firm, or (iii) a body corporate, 

(iv) bodies corporate under the same management seeking to acquire shareE^ 
(b- Form: None-a letter being sufficient (c) Enchsures: 0)* statement giving 
detailed holdings not only of the applicant but others qiecified above; (ii) where 
the applicant is a body corporate, its memorandum and articles mid a copy of its 
la'est balance sheet and profit and low account; (iii) resolution of the board or 
company, as the case may be; (iv) treasury challan duly receipted for the fee 
prestfibed (d) Guidelines, (i) Pnmission bring needed only in respect of shares 
of a company (other than a private company which it not a subsidiary of a 
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pohlic company) registered saderliie MRTP Act. <19 Acquisition even one 
share above the prescribed peroentage belof tantamount to contravention. (riO No 
approval being necessary for acquisition of preference shares. 2S% to te 
calculated with reference to paid-up equity capital of thecmnpiny (v) Approval 
being accessuy for acquisition of Aarrs in the name of any other person, (e) Time 
Afmf/—being none but apjirovalto b: obtained before acquisition (f) Penabyfor 
contravention beirg imprisoament for a feem extending 3 years or fine up to 
Rs. 3,000 or both, (g) Person HMe being one acquiring shares. 

4. For ptmlssioa to iranafer sharts of a eompany (Section 108B}: (a) Applicant: 
Body corporate or bodies corporate under the same management holding 1C% 
more in a company, (b) Form : No fom prescribed-*a letter being sufficient, 
(c) Enclosures: (i) a copv of the memorandum and articles of association of the 
applicant; (ii) a copy of the latest balance sheet and profit & loss account of the 
applicant; (iii) lesoluiion of the Board regarding disposal; (iv) treasury challan duly 
receipted fur the fee prescribed, (d) Guidelines: (i) Permission being necessary 
only in respect of shares of a company registered under the MRTP Act. (ii) 
Approval being not required for transfer of preference shares, (iii) Approval being 
needed Cor transfer of even one share, (iv) 10% to be computed with reference 
to subscribed equity share capital and not paid-up equity share capital, (e) Time 
Hmil being none but approval to be obtained before transfer, (f) Penalty for 
contrarention: (j) fine op to Rs 3,000, (ii) imprisonment up to 3 years. 

S For permission te tiaasfer shares of a Foreign Company (SeciiLO 108C): 
(a) Applicant. Body corporate or bodies corporate under the same management 
holding 10% or more in a company, (b) Fo^m: No form prescribed—a letter 
being sufficient (c) Enclosures: The same as meatained under (c) in the imme¬ 
diately preceding paragraph phis a copy of the approval to the Reserve Bank 
where necessaay. (d) Guidelines: <i) Permission being required only in respect of 
shares of a company registered under the MRTP Act; (iii) Approval being un¬ 
necessary for transferor preference riiares; (lii) Approval being required for 
transfer of even one share; (iv) Rejection of application being possible by Central 
Govt, on being satisfied that such tranafer would be preji^icial to the public 
interest le) Time limU being none, but approval to be obtained before transfer, 
(f) Penalty for contravention: (i) Fine up to Ri. 3,000; (ii) libprisooment up to 
3 years. 

6. For permiashm te declare DIVIDENDS oat of accumulated profits traaa- 
ferred to RtSLRVES (Secilou 205A) : App’icant : Company. (b) Form : 
No form a letter being eufficieat. (c) Enclosure^ : (i) a copy of the balance 
' sheet for the last 3 years; (iQ a copy of the memorandum and ariicles of associatton 
of the company; (iii a copy of the dr^ft/proforma balance sheet and profit sad 
loss hccounl for the year in question; (iv) trraiuiy cballan duly receipt^ for the 
fee prescribed; (v) a cony of the resolution of (be Board, (d) Guidelines: (i) 
Approval being necemary vn/y if the proposed declaration is not in accordance 
with the Rules: (ii) Reasons for recomme^iog a particular rate of dividend being 
adduced, (e) Timelimit: Ut fore declazation, i.e.. before approval of the company 
in its general meetiog. (f) Penalty for contravention beirg Rs. SOO for every day 
of defatut 
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7. For ezMiptiM la rwfMt «f partkalan to be diidoMd in Babnce Shoot 
(Seetloo 211): (a) Apptteaiit : Company, (b) Form: No form pre^bed—a 
letter being anfficient. (c) Enclosurer. (i) a copy of the Board resolution: (ii) draft of 
the propoo^ balance ^eet and/or profit and lou account; (iii) a copy of the balance 
■heet and profit and loti account for the latest financial year; (iv) treasury challan 
duly receipted for the fee prescribed (d> Guidelines: (i) If the statements cf 
account fail to give the prescribed particulars, they are not deemed to have dis¬ 
closed true and fair view of the company’s state of affairs; (ii) Reasons for seeking .. 
eiemption need be fully explained; (iii) The purpose behind this approval is to ' 
relieve the company of the hardship of undue rigidity in complying with the re¬ 
quirement as to balance sheet and profit and loss account; (iv) A copy of the 
approval to be forwarded to the Registrar while filing the statements of account 
prepared in terms of the ai^roval. (e) Time limit : Bobie publishing the state¬ 
ments of account without giving the prescribed particulars, (f) Penalty for con¬ 
travention : Imprisonment upto 6 months or fine upto Rs. 1.000 or both (Managing 
Director, Manager, Officers/employees in-defsult being liable). 

8. For exemption from givleg ecrtain particnlais about subsidiaries (Seetion 

212): (a) Applicant: company, (b) Form : No prescribed form—a letter being 
sufficient, fc) Enclosures : (i) a copy of the resolution/decision of the Board; (ii) a 
copy of the latest balance sheet; (hi) treasury challan duly receipted for the pra- 
cribed fee (d) Guidelines : (i) The application is generally made when the 

accounts of the subsidiary are not ready. Reasons for the delay need be given; 

(il) The Central Govt, while granting exemption, normally imposes a condition 
that the aocoents of the subsidiary, when ready, should be circulated to the member 
oftbe holding company: in such circumstances, the circulation has to be made; 
(iii) Suitable leference has to be made in the holding company’s Director’ Report, 

its balance sheet is published without attadiing the accounts of the subsidiary 
or ^ving particulars regarding subsidiary; (iv) The Central Govt, does not grant 
general approval for more than one year, (e) Time limit: Before publication of 
the holding company’s balance sheet (f) Penalty for contravention : Imprisoiment 
up to 6 months or fine extending to Rs. 1,000 or both (managing director, manager, 
offioers/employees-in-default being liable). 

9. For extension of (he flnaueial year of holding company or snbaldlary 
(Seetloo 213) : (a) A^licant : Company extending the financial year, (b) Form :' 
No prescribe form—a letter being sufficient, (c) Enclosures: (i) a copy of the 
Board resolution; (ii) a copy each the balance sheet of the holding company 
and the sabsi^iary; (iii) a treasury receipted for the prescribed fee. (d) Guidelines : 

(i) Permission has to be applied for, with a view to extending the financial year 

of either holding contpany or the subsidiary so that the financial year of the ^ 
subsidiary may ond with that of the holding company; (ii) The request may be in ^ 
connection with submission of the accounts to annual general meeting or of the 
annual return to the Registrar; (iii) There is an obligation on the part of the 
Central Govt, to accord the approval where the difference is more than 6 months 
(e) Time Emit : nil (f* Penalty for cfntraventlon : Imprisonment up to 6 months 
or fine extending to Rs 1,000 or both (where the financial year of the subsidiary 
ends on a day which proc^es the day on which the holding company’s financial 
year ends by more than 6 months)—managing director, manager, officers/ 
employees in-default being liable. 
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10. For onrorol of npotatecot of Cait AoiHom (Soctfao 2331) : (a) 
AppUcattt: Company, (b) Form : No piticribed form-^ letter bemg aafflelent. 
(e) &ielo8ures: (i) a copy of the Board molntion; (ii) a oow of the lateat 
balance sheet and profit and loaa acconnt. (tQ (hddeUnu : (i) Statntoiy auditor 
cannot be appoints as Cost Auditor; (9) Cost Anditor diall nonnuy be a 
Cost Accountant within the meaning of the C^ and Works Accountants Act. 
1959; (iii) The qualifications of the Cost Auditor are to be clearly-mecifled: 
(iv) His appointment has to be made only in industries specified by ue Oovt. 
(e) TUne mtli: Such audit to be completed within 120 days from the end of the 
financial year. Therefore appointment needs be ma^ well in advance. (0 
Penalty for contravention: (i) Hoe up fo Re. 5,000 (company being liable): 
(ii) Imprisonment up to 3 montiu or fine up to Rs. 5,000 or both (officer-in- 
d^ault teing liable). 

11. For appelntaneBt ef luapcctleas under Bcetloa 235 : (a) A^teant: 
(i) 200 members; (ii) Members holding not less than 1/lOth of the total voting 
ipower. (In the case of a company not having a share capital not less than 1/Stn 
n number of members.) {^) Form: No prescribed form-a letter being 
sufficient This letter must contain particulars prescribed in Rule 8 of the 
Companies (Central Govt.’s) General Rules and Forms, 1956. (c) EnehMtra : 

(i) Documentary evidence in support of the statements made in the application as 
arc reasonably open to the applicants; (ii) An affidavit stating that paragiaidbs 

..of the application an true to the knowledge and paragraphs.to 

the best of their information and bdief: (iii) Security for suw amount not 
exceeding Rs 1,000 as the Central Govt, may thbk fit; (iv) Treasury cballan 
duly receipted for the prescribed fee. (d) GuUellnest (i) The application fo 
contain : the names and addresses of the applicants; voting power held by each 
applicant if the company has a share capital; the total number of applicants; 
the total voting power, the reasons for requiring the investigation (Rule 8); (ID 
The reasons to be precise and specific, (e) Time limit'.None, (f) Penalty for 
contravention : Not aj^licable. 

12. For appointment of laspectw under Secifoa 237: (a) Appllemt i 

Company, (b) Form : None — a letter bdng sufficient, (c) Enclosures : (i) 
Documentary evidence, if any, in sofqmrt of the applicant no^s be submit^; 

(ii) A copy of the Special Resolution pesM at the company’s general meeting; 

(iii) Treasury cballan duly receipted for the prescribed fee. (d) Guidelines t (i) In 
the case of failure of the managemenMn-charge to make the application within a 
reasonable time, shareholders themselves may do so ; (li) Apinication to contain 
reasons for investigation and a copy of the Explanatoiy Sbrtement sent to the 

W members to be enclosed therewith, (e; Time limit: None, (f) Penalty for eesitra- 
ventlon : Not applicaUe. 

13. For obtaining a eopy of the laspedor*! Rsoort under Section 241 i 
(a) A^lleant: (i) Compat y concerued; (n) Members of the concerned company; 
(Hit Creditors ; (iv) Applicants requesting investigation, (b) Perm : No 
prescribed form—a letter being suffident (c EiKlosuret: (i) Evidence of atatua 
of the applicant; (ii) Treasury chaUan duly receipted for the fse payable. (A 
Gtddetlnes : (i) The fee payable being 37 paise for every 100 words or part thereof 






the amouBt of fee is reqaired to be asentalaed flfit from the Oovt ; (ii) Only the 
final report (no interim one) is given by titeGovC Thiir/in/r: None, (f) 
fymilty for contravention : Not a^lieable. 

14. For obtaining a copy of Ieepeetor*s leport on ounenAlp ofthecoBDVaay 

(Section 247) : (a) Afplkant : (i) Company; (^ Member; (iii) Creditor. 

(b) Form : Not prescribed—a letter benag snffident. (c) Enclosures : U) 
Evidence of status of the applicant; (ii) Treasnry challan d^ receipted for An 
fee payable, (d) Guidelines: (i) Since the fee payable is 37 paise for every 100 ^ 
words or p «rts thereof, the actnaJ amonnt payable luu to be fint ascertained from 
the Govt ; (ii) Govt, is obliged to give only final (no adinterim) report; (iii) Govt 

b not bjnnd to fhmish report in the presence of good reason for non divulgence 
of the contents thereof, (e) Tbne limHi None, (f) Pesutliy for contravention: 
Not applicable 

15. For increasing namber of Arcctora (Scethm 259) : (a) Applicant : 

Company (b) Form : No. 24 in Annexnre A to the Companies (Central Govern* 
menfs) General Rules and Forma. 1954; (c) Enclosures t (i) A copy of the 
resolution passed at the compay’s general meethg; (ii) a copy of the proceedii^ 
of the said general meeting vmh detaili of voting signed by signatories 
to the form ; (iii) Copies of the advertbements published in the newspaper; 
(iv) A copy of the memorandum and artiriee of association; (v) Treasury challan 
duly receipted for the prescribed feei (d) Gutdellnes t (i) Only in the case of a 

S mblic company or its private subsidiaty is the appraval required to be taken; 
ii) No approval is needed for increase in number of directors to 12; 
(ill) Prior to this applicatioa being made to the Central Government, a general 
notice has to be issued by or on behalf of the company to members thereof, 
indicating the nature of the application proposed to be made; (iv) Such notice 
hu to be pnblished at least once in a newspaper in the principri language of the 
d strict in which the retfstered office of the company b sboaM and circulating in 
that dbtrict and at least once in Englbh in an English newspaper circulating in 
that district ; (v) Normally, the Central Govmnnient is guided by certain principle^ 
viz., (a) the number of directors should be in proportion to the size of the unit 
and the nature of its business; and (b) the proposed increase should be necessitat¬ 
ed by the need for shonlderfng additional re^nsibilities and duties cast upon the 
Board and should not result in accommodating creditors by offering them director¬ 
ship. (e) TVme limit : Brfore increasmg the nnmbm. (f) Penalty for contravention : 
Appointment or increase will not be valid. 

16. For i^oval to amrndmsnt of pinvi slen idatlBg to managtog, whole-time 
or non-ratatloBid dlrsctors (Section 26^ : (a) Askant: Company (b) Form v 
25B [vide Anncznre A to the ConipaoNSi(C G’s) General Rnlrs and Forms, 1956jr^ 
(c) Closures : (i) A copy of the resolution passed by the Board/the Company 
In general meeting; (ii) One certified copy each of the notice published in the 
newspapers; (iii) Cont of tin memorandlim and articles^ of association ; 
(iv) A copy of the revised version of the relevant articles; (v) A 
copy of the agreement or resolution of the Board containing the provision; 
(viF Treasury chdian duly receipted for the prescribed fee. (d) Guidelines: (i) 

A praoval being unnecessary for a private company which ia not a subsidiary of a 
pOblm company ; fii) Approval being p-ceessaty even for making proviaton 
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regarding noo'rotafiond direcfon to be appoinfed by the Govt.*owned financial 
inatitutiona (except Indoatsial Finance Corporation « India); (iii) Prior to the 
application being m a d e to the Oovt, a general notice to be iasaed by or on behalf 
of the c<HDpaiv to the membeta thereof, indicating the nature of the proposed 
application ; (iv) Aforesaid notice to be publtahed once in a newspaper in the 
principal language of the district where the regbtered office is situated and circulst- 
ing in that distrirt and at least once in En^isb in English newspaper circulating in 
that district; (v) Guiding principles normally followed by the Government being 
^ — **A group of equity shareholders are not allowed to appoint directors not iiaUe 
'^^o retire by rotation because such right deprives die other members holding a 
majority of shares of their ri^t to elect directors of their choice. Exceptions may 
be made in the case of foreign collaborations participating in equity shares. Even 
in the cases a condition that the foreign collaborators should not seek election of 
their representative out of the rotational quota of directors is made", (e) Time limit: 
None - the amendment not becoming vidid tQl the obtaining of the approval. (0 
Penalty for contravention: Does not arise. 

f 

17. For ^potatment or rcappotatmat of mawytiig , whole-tiaae director and 
Bsanager (Sections 269/311/388): (a) Ai^licant : Company, (b) Form ■ 25A 
[Annexure A to the Companies (C Govt.’s], Generd Rules and Forms, 1956]. 
(c) Enclosures : (i) A copy each of the agreements (if any existing and proposed); 
(ii) A copy of the mem irandum and articles of association ; (iii) A copy of the 
resolution of the Board or the company in general meeting; (iv) A certified copy 
each of the notice ^ published in newspaper; (v) Partirulars of remuneration drawn 
from any other company; (vi) Anditra Accounts, Auditor's Report and the 
Directors’ Report for the last 2 years; (vij) Tressury challan duly receipted for 
the payable fee. (d) Gtddelinee : (i) lu the ease of companies which have been 
newly registered but have not yet commenced business or whose accounts have not 
yet been audited, the foilowing iaformstion/documents should be furnished, viz.. 
A. One copy of the prospectus, if any, isaued by the company; B Full 
particulars of the capiud proposed to be raised in the near fhture and also the 
particulars of long-term loans which the company proposes to raise, indicating 
source of obtainment; C. The expected date if commencement of busineis 
and/or production ; D. Consideration on whidi the proposed remuneration 
has been fixed ; E. Estimated turnover and profits of the company during 
the next 3 years F. Whether the requisite licence (if any) under the Industries 
(Development and Regulation) Act has been obtained: G. Extent of foreign 
collaboration if there be any. (iO Approval is required on/yfitr a public company 
or its private subsidiary (pure private company being excepted) (lil) Prior to the 
application being made to the Govt., a genend notice has to be issued by or on 
behalf of the company to its members, indicating the nature of (he application 
jMV''oposed to be made, (iv) Such notice has to be published once in a newspaper 
^ the {wincipal languaj^ of the district in which the regbmred office is situate and 
circulating in that district and at least once In English in an English newspaper 
circulating in that district (v) The guitUng prindpies normally followed by the 
Government: A. In director-managed conqiany, the general rule Is that there 
dionld not be more than one managing director (by whatever name designated). 
Relaxation from this rule is made where the size of the company or the range of its 
activities justify the appointment of more than one managing director. B. Where 
a technical director is appointed in addition to a managing dbeetor, the functions 
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and dotlei of the former are closely scmtinized In the light of the objects of the 
company and the managerial powers, if any. with a view to ensoring that the 
company is not trying to evade the aboiw mle. C. The qaantnm of remnneratioa 
payable to the managing director is determined after taking into consideration such 
factors as paid-up capital of the company, past profits and future prospects, 
quantum of dividend declared in recent years, size of the company and its total 
turnover, extent of managing director’s interest in the company, nature of the 
duties and functions of the managing director and the nature of the business of 
the comply. Also, the following factors are taken into account while deciding the ^ 
remuneration of managiog directors/directors, viz, financial resources of the 
company; past earnings of direetors/managing dirrctors compared with dividends 
declared and net profits earned by the company during the period ; size and 
existing composition of the Board of Directors; additions, if any, to the usual 
dntin ud responsibilities of the manag in g directors ; other amenities and benefits 
admissible to direetors/managing directors under the existing articles and agree¬ 
ments. D. The existing practice followed in the company concerned is also taken 
Into account while d^ding remuneration and increase^ in tho remuneration 
payable to directors/managing directors. E. Managing directors are not permitted 
to supplement their earnfags with any buying or selling commission even with the 
sanction of the company concerned. Further the director is not allowed to have 
any indirect interest in selling agency through relatives or otherwise, (vi) The 
Central Government shall have regard to the following matters under Section 
637AA, nsmdy—the financial position of the company; the remuneration or 
commission drawn by the individual conemned/in any other capacity including his 
capacity as a sole selling agent; the remuneration or commission drawn by him 
from any other company; professional qualifications and experience of the 
individuu concerned; puUic policy relating to the removal of disparities in 
income, (vil) The maximum remuneration within the statutory limits laid down by 
the Act payable to the managing, whole-time paid director/maneger in a public 
limited company has been fixed according to the latest guidelines in this behalf, 
(viii) Appointment of a pemn who is already whole-time director in one company 
will not be approved as paid director in anotner company, (ix) The latest Cuide- 
lines/Administrative ceilmg on the pmquisites etc., to be reproduced, (e) TlTne 
//m/r: Appointment is not valid, unless approval is obtained, (f) Peraliy for 
contravention : Does not arise. 

IS. For removal of dlsqoallflcatioB of a director (Section 274) : (a) 
Applicant : Company or the person concerned (b) Form ; No prescribed form - 
a letter being sufficient, (c) Enclosures : (i) a copy of the judgment convicting 
the director; (iij a copy of the memorandum and articles of association ; (iii) 
treasury challan duly receipted for the prescribed fee. (d> Guidelines: (i) Tb^-. 
letter to adduce reasons warranting the removal of dis-qualifications: (ii) In the 
case of the disqualification being for non-payment of call, the date of the subse¬ 
quent receipt ra the payment to be indiceted; (iii) Removal of disqualifications 
by the Central Govt, is permissible b the case of conviction of a director or 
proposed director by a Court of any offence involving moral turpitude and 
im^Dsition of sentence of imprisoi meat not less than 6 months as well as in the 
case of non-payment of calls for 6 months, (e) Time limit: Before appointment. 

(0 FsmJty for contravention : Appointment being invalid, 
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19. For grant of loan, guranteo or Kcniltf to or on Mcomit of Dinetofib 
Ota. (Soctfon 295) : (a) A/^ieant: Compeoy. (b) Fom : No form—letter to 
contain particulars speailed by the Govt, (vide guidelines below), (c) Enclosures : 
(i) a copy of the audited balance sheet and profit and loss account for the last 3 
years of the company and where applicable borrowing company; (ii) a copy of 
memorandum and artidea of association; (iii) a copy of the propos^ agreement, 
if any; (iv) a copy of the resolution of the Board or company in general meeting, 
as the case may be; (v) treasury challan duly receipted for the prescribed fee. 
(d) Guidelines : (i) Previous approval needed before granting the loan, guarantee 
or security, (ii) Guiding principles issued by the Central Govt —Bach application 
to be considered on its merits, having r^atd to the following points, viz., putpose 
of the loan; guarantee or security pven or provided; financial position of the 
borrower and the lending company ; and other relevant facts and circumstances, 
such as whether the lending company has surplus funds to lend, whether or not 
the loan is secured, whether the rate of interest offered is reasonable, whether die 
loan is for a definite period, whether the general financial position of the lending 
company is sitisfactory, whether the individual borrower of the borrowing company 
or firm is fully solvent, and if the borrower is a company, whether it hat a good 
profit record, (e) Time limit : Before grant of loan or financial assistance, (f) 
Penalty for contravention : (ij Fine op to Rs. 5,000 or simple imprisonment 
estending to 6 months; (if) Liabil ty to repay jointly and severally—persons 
knowingly a party to the contravention being liable. 

20. For obtaining the previoas api^val for entaiag into contracts with the 
company for the sale, pjrchase or anmly of any goods, materials or servicca 
[Section 297 (1)] : (a) Applicant : Compuiy. (b) Form : 24 A. (c) Enclosures : 

(i) a copy of the agreement, if any ; (ii) a copy of the Board resolution approving 
the contract; Oil) a copy of the memorandum and artides association ; (iv) a 
copy of the balance sheet for the last 3 years; (v) treasury challan duly receipted 
for the prescribed fee. (d) Guidelines: (i) Previous approval to be obtained. 

(ii) No approval being necessary in the case of supply of professional services ae 
well as in the case of managing/whole-time director, (iii) Prevailing market rates 
and reasons for valuation in rates (if any) to be indicatml. (e) lime linut: Before 
execution, (f; Penalty for conttavendon t Not ipecified (Persons liable being not 
specified). 


21. For relaxation of restrfctioM rdatfesg to interested dlrecton taking part 
in the discussion or voting (Section 300): (a) AppUcanti Company, (b) Form-. Not 
prescribed—a letter being euflScient. (c) Enclosures', (i) a copy of the memorandum 
and articles of association; (ii) a copy of the latest balance sheet; (iii) treaeuiy 
;(Kballaa duly receipted for the prescribe fee. (d) GiUdelines: (i) The relaxation it 
'needed only in the case of a public comply or its private subsidi^. (iQ Approval 
will be given only in public interest, keeping in view the desirability of establishing 
or promoting any industry, business or trade. Therefore, the letter must warrant 
the seeking of exemption (iii) The alternative step is to obtain the approval of the 
company in general meeting, (e) Tbne limit : Before discussing the matter at the 
Board meeting, (f) Penalty for contravention : Fine up to Rs. S,00fi. Further the 
resolution will be invalid (directors who contravene knowingly being penona 
liable). 
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22. For qipnmd Cmt ptymat tf rMHOBcntloD at mm tluii 5% or 10% of 
the prailti, ai the com may bo (Sce^ 309): (a) AppUeant. Company , (b) Form: 
25C. M Enchsuns: (ij a copy ^resolution of the Board/oompany; (ii) a copy of 
the memorandum and articles of association; (iii) a cow of the agreement with 
the managing/whole-tifflo director; (iv) one copv each, m the accounts, director’s 
report, auditors' r^it for the iast two years; (v) treasury diidlan duly receipted 
for the prescribed fee. (d) GuideUnu (i) Approval is requited only in the case of 

a public company or its private subsidiary, (ii) Approval must be obtained only . 
where it is proposed to midee payment of remaneratmn at more than 5% of the net % 
profits to a managing/whole-time director or 10% to mote than one. (iii) The 
computation of net profits is govemnl by Section 349. (iv) Full justification for 
the payment of minimum remuomtion should be given, (v) In the event of ths 

managlrg.'whole time director being oitltled to remuneration by way of monthly 
salary, and commission, he can only draw monthly salary where there is no profit 
or inadequate profit (vi) The paymmit o€ minimum remuneration is considered on 
merits, due regard being hod to the company's nature of business and the functions 
of the managing'whole-tfane director, (vii) While fixing minimum remuneration, 
account is taken of: size of the company; nature and extent of its operations; the 
number of managing/whole-time directors together with their assigned powers: 
whether the remuneration proposed is necessary for the efficient management of 
the company, (viii) It is usual to apply for minimum remuneration at the same time 
when the application for approval of appointment, re-appointment is made. 
However, the Govt, msy not give any such general approval, and if the approval 
is granted, it is normally for 3 years, (e) Time limit: Before payment or as soon 
as the profits are ascertained (f) Penalty for contravention : (I) Excess to be 
refunded by managing/whole-time di^or. (ii) No penalty specified by the Section. 

23. For payment of commlsslou at more than 1% or 3% to a director (Sectloa 
.’>09); (a) Applicant Company (b) Form: Not prescribed—a letter being sufficient. 

(c) JEnehsures: (i) a copy of tte special nsolulioo; (ii) a copy of the memorandum 
and articles of association; (iii) one copy each, of the accounts, etc., for the last 
2 years; (iv) treasury challan ddy rece^ted for the prescribed fee. (d) Guidelines: 

(i) Approval is need only in the case of a public company or its private subsidiary. 

(ii) Commission in excels of the limits ma:y be allowed if the directors were drawing 
the same before, (iii) Payment of commission must be fair and equitable regard 
being had to the responsibilities shouldered by the directors and the circumstances 
of the company. Normally, it is stipulated tha^ the commis..ion so paid should be 
diviJed between all directors equally or in such proportion as they may unani¬ 
mously decide in each case, (iv) Payment of remuneration by way of commission 
to the directors is generally allowed only when the directors actually render sarvio:^ 
to the company on a part-time basis, over and above the services rendered 
attending Board Meetings ; in case of services rendered by attending Board 
Meetings only, payment of remuneration other than sitting fees must be justified. 

(v) Since the duties cf a director in the ordinary course include signing 
of share certificates, he cannot get extra remuneration for it. But in ths case 
of special issues involving the signing of a large number of share certificates, 
extra payment therefor may be consideted as special case, (e) Time limit. Before 
payment, (f) Penalty for contraventhm No penalty as inch. But excess money has 
to be refunded by concerned directois. 



24. Fttr iaercMilBg rettUMntloB paid to a iinetor/aMaagfnt director/aiaBigtr 
(SccftoBi 310-11) : (a) Afplicanv. Coni'MUiy. (b) Form No. 26. (c) Enclosures, (i) a 
co|qr each of the existiog aad propoted agrement; (ii) a copy of the recolutionof 
(be Board/company in aanctloohig the mcreaae; (Ui) two certified copiea each of 
the noticet in newspapers; (iv) a copy each tX the tmlance sheet for the last 2 wars; 
(v) a copy of the memorandam and articles of association; (vi) treasus^ challan 
duly receipted for the prrscribed fee (d) Guidelines: li) The increase in the 
^remvaeration has to be fully justified, (ii) Approval ia not necessary in the case 
4Vbf a private company, (iii) Where the company proposes to increase the remuner¬ 
ation by absorbing commission on net profits into salary, the application is consi¬ 
dered on merits taking into account the past performance of the individual size of 
the unit, nature and extent cf company's operation, its working results and the 
effect of the proposed increase on the operation of Section 198 in regard to the 
minimum managerial remuneration. Ordkarily, any proposal for alKorption of 
element of commission into salary is not recommend^ for approval; when the 
absorp.ion is allowed, such absorbed commission should not ordinarily exceed the 
average of the individual concerned by way of commis'-ion during the immediately 
preceding 5 years, (iv) Increase in sitting fees of directors or payment of fixed 
conveyance or other allowances is considered on the merits of each case. The main 
guiding fact jt in such cases will be the dedston of the shareholders except in cases 
where the proposed increase or payment is grossly exceeding having regard to the 
previous scales of fees and allowances, tv) The guidelines given under notes to 
Form 2SA also are, mutatis mutandis, applicable, (vi) In the case of re-appoint¬ 
ment on increased remuneration. Form itSA must also be submitted (vii) Approvd 
is not required where the increase results in enhancement of the sitting fees up to 
Rs. 250/- only (e) Time limit : Before payment, (f) Penalty for contravention : Not 
specified. 

25. For approval to «aive Kcoveiy of excew rcmnaeratieB paid (o a director 
(Sectioo 399); (a) Applicant: Company, (b) Form : Not prescribed—a letter 
being sufficient, (c) Enclosures : (i) a c<^ of the resolution of the Board/ com¬ 
pany; (ii) a copy of the memorandum or articles of association; (iii • a copy of the 
accounts in relation to which excess remuneration was paid; (iv) a copy of the 
agreement if any; (v) treasury challan duly receipted for the prescribed fee. 

(d) Guidelines : (il Approval is required only in the case of a public company or 
its private subsidiary, (ii) 1 he director who has received excess remuneration is 
deemed to have held it in trust for the company till waiver is permitted, (iii) Rea¬ 
sons for requesting waiver should be given in detail. It should be explained why 
prior approval urder other sub-Sertions, where necessary, was not obtained. 

(e) Time limit: Before waiver, (f) Penalty for contravention ; Excess to be re- 
4|^iided by the recipient. 

26. Fur obtaining prior coaaent for hoMiag by certoio persuPs of any oflicc or place 
ofproflt [Section 314 (IB)], (a) Applicant • Company. (b) Form : 24B (c) £>i- 
closures : (i) a ropy each of balance sheet for last 3 years; (ii) a copy of the 
draft agreement proposed to be entered into; (iii) a copy of the special resolution; 
(iv) a copy of the memorandam and articles of association; (v) treasury challan 
duly receiprtd for the prescribed fee. (d) Guidelines : (i) Approval is necessary 
only where toe ofiBce or place of profit in the comp^ carries si total mnnthiy 
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remuneration of not less than Rs. 3,000. (ii) An office or place of profit shall be 
deemed to be such if the person obfauns from the company anything hy way of 
remuneration whether as salary, fees, commission, perquisites, the right to oceany 
free of rent any premises as a place of residence or otherwise, (iii) Persons iptc^d 
are: partner or relative of a director or manager; a firm in which a director, mana¬ 
ger or a relative of such director is a partner a private company of which such 
director, manager or relative of either is a director or member. (iv> Prior approval 
of the company in general meeting and the Central Government required 

(e) Time limit : Before appointment (f) Penalty for contra enilon Refund 
oi remuneration or monetary equivalent or perquisites or advantage enjoyed (reci¬ 
pients thereof being liable) 

27. For appointment as maonging director a person who is already holding 
inch post in 2 companies (Section 3161: (a) Applicant: Company, (b) farm: 
No prescribed form. But since Section 269 is also attracted, Form 25A should be 
used, (c) Enclosures : (i) a copy of the memorandum and articles of association; 
(ii) a copy of the resolution of the Board/(2ompany in gencr..! meeting; (iii) copies 
the audited accounts, auditors* report and directors’report for the last 2 }ears; 
(iv) copies of the notices published in the newspapers (under Section 640B read 
with Section 269); (v) a copy of the existii^ and proposed agreement; (vi) trea¬ 

sury diallan duly receipted for the prescribed fee. (d) Giddelines i (i) All the 
guidelines under Section 269 (for Form 2SA) will be applicable, (ii) Full 
justification for appointing the person should be given so as to satisfy the Govt, 
that it is necessary for the companies to have a common managing 
director, so that they can, for their proper working, function as a single 
unit, (ill) A person can bs appoint'd managing director for any number of private 
companies which are not subsidiaries of public companies, (iv) In the interest of 
hettercorporatemanagement, the C.L.B. will not ordinarily approve a person’s 
appointment as managing director in 2 companies which are both of a large size 
and where it is felt that the same persons may not adequately discharge the res- 
possibilities of the second charge. But In cases where companies are small in size 
or engaged in more or less allied business and/or are siiuat^ in the same area, the 
Board may, for the purpose of efficient and more economical management of the 2 
companies, approve a common managing director, but in that event, the remunera¬ 
tion approved for the appointment in the second company will be regulated 
snitaUy. (e) Time limit: Before appointment, (f) Penalty for contravention : Not 
gpedfi^ by the Section. 

28. For approval for giving loans b^ond 20% or 30% of the aggregate of the 
paid-up capital usA free reserves (Section 370): (a) Applicant : Company. (b> Form'. 
34 A A. (c) Enclosures: (i) a copy of the special resolution; (li) a copy each 
the annual reports acd annual accounts of both the lending and the borrow!^' 
companies for the immediately preceding year; (iii) treasury challan duly receipted 
for the prescribed fee. (d) Guidelines : (i) Approval is required in case of a pub¬ 
lic company or its private subsidiary if the loans made to all bodies corporate 
exceeds 20% of the aggregate of subscribed caplisl and free reserves (under the same 
management) or 30% (not under the same management), (ii) Special resolution 
dionld disdose material terms induding name of the borrowing comptny, amount 
of proposed loan, nature and value of security ofiered and the rate of interest 



^^ibed li^ts sh^id for lending in excess of the 

Uri.b]ybegitS?„le^4®Ji^^^^^^ the losn AonW 

g«id to the purpose for whfch ‘“f the merits, having n- 
concerned and other relevant fa-**! finanaal position of the companies 

lending company «•* . wheth? the 

whether the rate of interest offered fa inilf n*. ^ “?* ***^ ***•“ secured; 

^eri^ and whether the borrowino whether the loan is for a definite 

bank’s permission is ««>«•• (") Reserve 

which IS directly or indirectly company or firm 

controiling any such compa^ or w‘*^f***l***** outside India or to any person 
or Central Govt , a mSnil I™ Without permission of the Reserve^nk 
Peiwn resident outside IndS cannS k**®!-** O' liability of a 

(t) Time limit : Before araSinaTan^ fr^ A banking company it exempted, 
to Rs. 5.000 or simple contravention : (i) Fi’m up 

to repay, fg) Persons SS/1“ ?i> •“** liability 

iogly a partfto the contwention! ^ * contravention : (ii) Persons know- 

(a) CmipanMb^^ other Mmpanles (Section 372) : 

Passsed by the company in genwJ resolution 

of the Board appro^ng^theSveltliSSm “.copy of the resolution 

armies of association of the company and^ftftl2^*k®®^![*® memorandum and 

of the balance sheets of hnfh Ihm other body coiporate; (iii) coplei 

last 3 years; (iv) a copy of the 2*^®' corporate forthe 

Mtc; (v) treasury chLlan dnlv renn'Mli r *®c other body corpo* 

(i) Approval is not required for invert ml?# *^® .P****^®*® fee (d) Guldelbm: 

subsidiary of a public company Si? *’*"’^**® ®°*?P*"y " no* a 

the investment exceeds the Hmits nilJ!S*k2®k ®^®“ approval is required only where 
to an investm^nTwraJan? i! Section 372 (iiirThe limit of 30% 

business is the acqu^Jftbn of sSre?^rtr^fr°? i!^?® ” 

The prescribed limits ar* nnt a..-r 5** ‘lebentures or other securities, (iv) 

wn>' Oovt.^ SS 

Bcrd to lovct in 4 P®™ of tie 

the Board, (vii) The app 



audited -a<£^u"ii;:;S^^^ (.iO wpim'of 55 

(IV) copies ofthe notiws niblhhlH Jn Si ®“*®*o" «port for the last 2 yean; 

wi^ Sections 269 and 388): (v) 2 (under Section 640B^ 

00 Chau.. 



Oaldeliaes relating to managing director (under Section 316) apply mutatts muOnh 
dKf. (e) Time Until : Before appointment. (F) Penalty for contravention : Nona 
under the Section. 

31. For payment of remuneration to a manager exceeding 5%of the net proUo 

(Section 387): (a) Applicant : Company, (b) Form ; 2SC. 'c) Enctosma' (i) copy 
of the resolution of the Boaid/company; (ii) a copy of the memorandum and 
artidm of asiociation; (iii) a copy of the agree me nt, entered into with the Mana- 
pr; Mv) one copy each of the accounts, director's report and auditors' rep rt for the 
last 2 years; (v) tressuiy challan duly receipted for the prescribed fee (d) 

Unes : Application mutatb mutandis of the same as relate to managing/whole-time 
director under Section 309. (e) Time limit: Before appointment, (f) Penalty for 
contravention : None under the Section 

32. For appointmeat/rcappointmcaf ofa person as a manager {Section 38S) • 

(a) Applicant: Company, (b) Form : 2SA. (c) &ielosur.ea ; (i) a copy of the re¬ 
solution of the Board/company; Mi) a copy of the memorandum and aiticles of 
Mociation; (iii) a copy of the agreement with the manager; (iv) one copy each of 
the accounts, auditors* report and directors* report for the last 2 years; (v) treasury 
challan duty receipted for the prescribed fee. (d) Guidelines : Application mutatH 
mutants of the same as relate to managing/whole-time director under Section 269. 

(e) Time limit : Before appointment. (0 Penalty for contravention: None under 
the Section. 

33. Fer increase in rcmnacration eS manager (Section 388): (a) Applicant: 
Company, (b) Form: 26 (c) Enclosure: The same as under Section 310/311 
rdating to managing/whole-time director, (d) Guidelines : Application mutotls 
mutandis of the same as relate to managing/whole-time director under Section 
310/311. (e)TimeltmU: ^ore appointment, (f) Penalty for contravention : 
None specified under the Section. 

34. For approval of amalgamation in public interest (Section 396): (a) Appli¬ 
cant : Company, (b) Form : None prescribed—a letter being sufficient, (c) En¬ 
closures : (i) a copy of the scheme of amalgamation if any; (ii) copies of ths 
balance sheets of die transferor and transferee companies for the last 3 years; 
(iii) copies of the resolutions, if any, passed by the Board/com^nies 
concerned; (hr) copies of die memorandnm ai^ articles of association of the com¬ 
panies concerned; (v) treasury challan duly receqited for the prescribed fea. 

(d) Guidelines \ (i) The Central Govt, is empowered not only to act on the appli 
cations ofthe companies concerned but also on its own volition; (ii) Approval of 
the Cout is not necessary, (iii) The letter has to explain why recourse to t h^ 
procedure of obtaining Coort*s approval is not being had (iv) The procedure IP?*" 
normally followed in the case of Government companies, (e) Time limit i None. 

(f) Penalty for contravention : Does not arise. 

33. For disposing bodm and pt^ers efau amalgamated company (Section 
396A): (a) Applicant: Transferee company, (b) Form: None a letter being 
wScieat. (c) Eneipsurer. (i) a copy of die order of amalgamation; (ii) a copy of 
dm Board resolution in rsg^ tp disposal ^ books and papers; (iii) treasury 





dnllAndoIy leoeipted for tbe pictcribed fee. {t) Gutdelineai (i) If the books aifd 
papers for a period earlier than the expiry of S years are being destroyed, foil 
tesoos should be given for making (he reqneit (ii) Where the official liquidator 
has already aamioed the books and papers, a copy of bis report should be sent, 
(e) Time Ibnit: Before disposal, (f j Penalty for contravention None prescribed. 

36. For exemption of braneh Audit, to the Central GoTcmmcDt [Section 
A 228(4) The Companies (Branch Audit Exemption) Boies, 1961]: (a) Applicant 
w Company, (b) Form: Prescribed in Annexure to the companies (Branch Audit 

Exemption) Rules (c) Enclosures: (i) certif cate signed by the managing director 
or managers (as the case may be) to the effect that arrangements have be'n made 
for audit of the accounts of the branch office by a person otherwise qualified for 
appointment as branch auditor, even though such person is an employee of the 
company; (ii) a nritien statement from the auditor of the company that, in his 
opinion, arrangement made for the audit of the accounts of the branch office are 
adequate and that the arrargjements for the keeping of the acccunts thereof are such 
aa^ would enable person auditing the accounts to certify that they show a true and 
fairview of the branch oflice; (iii) a copy of the res .lution of the company relating to 

the p'oposal to apply for exemption and explanatory statement in cof'Dection there¬ 
with; (iv) a copy of the latest audited balance sheet and profit and loss account of 
the company; (v) treasury challan duly receipted for the prescribed fee (d'> Guide¬ 
lines: (i) An application for exemption ^s to be made only by those companies 
which do not qualify for exemption based on quantum of activity under r 3 of the 
rales, (iij Against Item No 3. of the Application Form, the branch oHices in 
reqiect of which exemption from audit is sought and branch offices which are 
exempted from audit in terms of r. 3 of the Rules should be separately j*>dlcated. 
(lii) The enclosures (i) & (ii) above are requireJ only where exemption is songbt on 
the grounds specified in r. 4(1) (a) of the said Rules (iv) Exeropti>'n may also be 
sought on other grounds mention^ in r. 4(1). (v) The Central Government may, 
before granting the approval, appoint an enquiry officer to consider the circum¬ 
stance of the case. (e) Time limit: Bdore publicatioo of balance sheet (f) Penoliy 
for com aventlon: None specified by the Section. 

37. For approval to appointment of sole selling agents (Section 294AA): 
(a) AppHeant: Company, (bi Form: Form I under the Companies tAppointment 
of Sole Selling Ageoto) Rules, 1975. (c) Enclosnres : (i) certified true copies 
of annual accounts for the last 3 financial years; (ii) a certified true copy of the 
proposed agreement; (iii) a copy of the special resolution passed^ under S. 
294AA(3) where ai^icable;*(iv) Certified true copy of the resolution passed 

^^nder Section 297 where applicable; (v) treasury challan duly receipted for the 

Nl^rescribed fee. (d) Guidelines: *1) Approval is required for appointment cf any 
individual, firm or body corporate who or which has substantial interest in the 
company as well as the appointment by s company having a paid- up share capital 
of Rs. SO lakhs or more (ii) Substantial interest has been defined in Explanation to 
Section 2944 A. (iii) For appointment of a foreign company or foreign controlled 
company approval of the Reserve Bank is essential under the FERA. (iv) It would 
be sufficient if particulars regarding agency arrangements and terrircries are given 
only in respect of the product for which propos^ appointment is being made. 



Detail In respect of other prodncU not be slvn>-(v) When pvticidan, being 
lengthy, cannot be given in the form it^f, they nwy be giw aa aonexore. (e) TYwe 
linat: Before appointment, (f) Penalty for eontrareMlom None under the Section. 


38. For approval to appofatacat ef sole haylag (or parchaM agcata (Section 
294AA); (a) Applicant: Company, (b) Form : Form II under the Companies 
(Appointment of Sole’Agents) Roles, 1975. (c) Fhc/osures: (h certified true copies 
of the last 3 years annual accounts; Mi) a certified true copy of the propel 
agreement; (iii) a copy of the spedal resolution under Section 294AA(3) where 
applicable passed unde^ection 297. (d) Guidelines : Same as mentioned in the 

preceeding paragraph (e) THeu limit: Before appointment (fj Penalty for 
ctMravention: None spedfied under the Section. 


IVeeenting final aoeonnts: Students should consult Study Paper No 5 in 
Advanced Accounting. 


STOCK EXCHANGE 

The secretary of a company is expected to be fully conversant with the working 
of stock exchanges as, often, the company may have to purchase and sell shares, 
debentures and government securitiea He must also keep a watch over the prices 
that the diares of the company itself command and over any unhealthy development 
such as an attempt by someone to secretly purchase a large block of shares. 

Defialtioa : The Securhiea Contracts (Regulation) Act. 1956 defines a Stock 
Exchange as ‘*an association, organisation or body of individuals, whether incor* 
porated or not, estaUlahed for the purpne of assisting, regulating and controlling 
business in buying, selling and dealing in securities.'* 

The securities market, popularly known as Stock Exchange, is a highly 
organised market in which government securities, stocks and shares are dealt in A 
Stock Exchange has all the characteri'.tics of a market in the economic sence- here 
the investors have an opportunity to shift their investment at their will. But for 
this opportunity, capital accumlations would not have been what they are at 
present. Stock Exchange forma the nudeus around which the difierent components 
of the financial market rotate and get nourishment. It forecasts the financial climate 
and reflects and psychology of investment. That is why it is dubbed as the baro¬ 
meter of indusrial conditions reflecting the current position. 

The following exchanges have so far been recognised by the Government 
under Section 4 of the aforementioned Act 

(i) The Stock Exchange, Bombay. ^ 

(ii) The Ahmedabad Share and Stock Brokers’ Association, Ahmedabad. 

(iii) The Calcutta Stock Exchange Association Limited, Calcutta. 

(iv) The Madras Stock Exchange Limbed, Madras 

(v) The Delhi Exchange Association Limited, New Delhi 

(d) The Hyderabad Stock Exdiange Limited, Hyderabad. 

(vii) The IiAul^a Pradesh Stodc Exdiange, Indore. 

(viil) The Bengalore Stock Exchange, Bang^n. 
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Wteremore tl»« « iLtwoiiU main 

^eSewaWMouMlai^•>< imenal,cwatfl»tmhifiia<if tl»MCO|*- 
ed ex(^nge. 


DealtoB>w<^S^ E»hme 

MftMic^ ■• The muagement of iffaire of eac^ Mode exdiange te vetted 
in an executive cotnmiWee. its compotitiou and powen vary from one 
to another. The executive committee u differently detignated at different exd^ 
anges. nSi sttcn committeei mutt alto include certain number of Government 
nomineea. 

The conditions, the manner, and the procedure relating to the co n du ct of 
busitie&s &nd tTftding &t the exch&ntes xte Ixld down in detnil in the rules end bye- 
laws of the exchange which must, to the interesto of all concerned, be enforced by 
the goveruing bodies of the exchanges with impardality and rigidity. 

MembersUp; Business at a stock exdiange can be transacted only by Ha 
members, since they alone are permitted to trade in the exchange. Kerb trading has 
been prohibited and outsiders who are not members of the stock exchange, are not 
allowed to enter the dealing hall of the exdiange. Any intending buyer or seller of 
securities, therefore, has necessarily to contact a member of the slock exdiange 
to transact business on his behalf. 

The tone and quantity of market obviously depends on the members of the 
stock exchange. The Gorwala Committee observed that a member should (i) be 
intelligent and well informed; (ii) possess a sense of responsibility towards society; 
and iii) bad adequate resources at his disposal. In other wordi^ members diould be 
men of means, integrity, experience and knowledge. Each stock exchangs has its 
own regulations for secreeniog its applicants for membership—a rigorous check is 
made before one is accepted as a member. 

To be a member of any exchange in India, a person has to pay entrance fee. 
make membership deposits and pay annual subscriirtion over and above the acqui¬ 
sition value of one share or one memberabip card in some cases. As regards 
membership deposits, the amount has been fixed at Rs. 20,000 for the Bomb^ and 
Calcutta Exchanges, Rs 5,000 for Madras and Ahmedabad Exchanges and Rs. 
3,000 for Hederabad and Indore Exdiangea As regards enterance fees, the amount 
^t^tands at Rs. 10,000 in the case of Odcutta, Rs. 2,500 in Madras, Rs. 2,571 In 
^^yderabad, Rs 1,601 in Ahmedabad, Rs 1,100 in Indore and Rs 500 in Delhi 
In addition, the value of each share comes to Rs. 6,000-7,000 in the case of the 
Calcutta and Delhi Exchanges, and to Rs. 1,800 in Ahmedabad. For the Bombay 
Exchange, there is one aggregate card value amounting to Rs. 17,500 without any 
separate charge for entrance fees or share value. Thus, the membership cost, 
excepting the small amount of annual subscription, comes to Rs 37,000 on the 
Calcutta Exchange, Ra 7,500 on the Madras and Delhi Exchanges, Rs. 8 401 on the 
Ahemdabad Exraaoge, Rs. 5,571 on the Hyderabad Exchange and Rs 4,100 on the 
Indore Exchange. However, the card or the ticket hold by a member is highly 
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valnsUei one ii acqoired to purdtase a ticket from an existing member if one wants 
to be a member of the Stodc Exchange. 

Dealings in listed sccarltlcs only: Dealings on the exchange are permitted only 
in securities listrd on the exchange The governing bodies of the exchanges are, 
however, empowered also to permit dealings in such other securities as are officially 
listed at some other stock exchange. ^ 

Permission for dealings in the securi'ies of a company, on the exchange is not 
granted by an exchange, unless the company has complied with the^ various listing 
conditions and requiiements prescribed by the exchange. fFor a brief and illustra¬ 
tive summary of the more important requirements, students should refer to 
Appendix I at page 61.) As to the details of these listing conditions they should 
refer to RulelO of the Securities Contracts (Regulation) Rules, 1957 and Regulation 
No. 2 of the Regulation of the Stock Exchange, Bombay. 

No listing of Government securities is necessary, for they are deemed to have 
been admitted into dealing right from the date of their issue. 

Cleared Seearities List: For trading at the exchange, the listed securities are 
divided into two groups—one in which forward trading is permitted and the other 
in which it is not. Securities of only those companies which are of sufficient magni¬ 
tude and importance and in which there is an adequate public interest, are put in 
the first group, i e, the forward list or cleareJ securities list. Only casli dealings are 
permitted in the case those securities which are not included in the forward 
list. 


Brokers and Jobbers: Members of a Stock Exchange mav be divided into two 
groups, viz, brokers and jobbera. A broker is an agent of the operators and he 
deals with the public in buying and sriling shares of securities on their account. The 
jobber is a person who deals < n his own account and has no direct contract with 
the general public. It Is from him that the broker buys and to him that be sells the 
securities. A jobber i»ho usually specialises in a particular class of shares or 
securities, e g , government securities, bank shares, mining shares, industrial shares, 
etc. makn a price in the securities he deals in. The expression ‘m iking a price’, 
implies, in fact, the quotation of two figures, one Uhe lower) at which he will buy, 
and the other (the higher) at which he will sell The difference between the two 
prices is profit one is known as the jobber's turn.' It is not, however, necessary 
that the jobber must fix a price; he may even bid for stocks or he may offer 
them. ^ 

The operations of the jobbers, who are always there to buy or sell, afford the 
market is breath and its continuity. Besides, they act in such a way as to absorb 
the stock which violent price fluctuatiors emit forth. 

^e I..ondon Stock Exchange is, prsctically, the only market where members 
are divided into the two well defined dasses as aforesiid, with clear-cut functions 
for each class The reputation that the London Stock Exchange has earned and 
the promirert position that it baa come to occupy as an international finance 
-centre, have been virtually due to the sydem of jobbers operating there. 
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Jobben, as an imtitutioD, d* aot eilM io India. Thera is, however, some¬ 
thing like an uoofBdal divirion of the meabeis on the Bonrimy Stock &rabange 
between commisaion brokers and *tta»aniwalss* aribo mostly operate on their own 
account. But ebis is not a rigid division, as a broker is not precluded from dealing 
on his own account and neither Is the 'trawuuwala* from acting u a broker. 

A Option or ‘Manil Teal*: An oj^on dealing is a transaction on the Stock 
Exchange whereby a person bays an opii<« either to purchase or to sell certain 
number of shares or a certain amount of stock on a certain day in future at a 
fixed price in advance. Consideration is payable fo the purwhase of an option 
and is calculated either at a fixed rate per share or at a percentage of the value. In 
other words, option dealmgs consist in p^ng a su n of money to acquire the right 
to deal In a specified amount of security at an agreed price during a definite 
period. The buyer and the seller of the ojdion are known as the‘holder’ or‘giver* 
and ‘maker’ or 'taker* respectively ; the money, paid by way of consideration, by 
one io the other for acquiring the opcitm or the right to deal is described as 'option 
money*. 

An option is of three kinds: e g., ‘put o|^ion*, ‘call option* and 'dooble option*. 
An option to pnrchbsc share is known as ‘call option* (Tezi) while an option to 
sell is known as ‘put option* CMandi). A double option, known as the ‘put and 
call* (Tezi Mandi) is one whereby the purchaser of the option has a right either 
to buy or to sell a syecific numb« of shares whichever course he considers most 
profirable. having regard to the mrrket conditions. It may be noted that the 
consideration in the case of double opdon, is double the amount for a sin^ 
option. 

The option rights thus are firm ofiere dealers in shares to either by or sell 
a specific number of shares of a company, given for consideration, which can Im 
availed of within a limited period. For example, a call option for 100 shares of 
Indian Iron & Steel Co, may be purchamd for the month of January 1979, by an 
option of Rs. 200/- when the prevailing rate is, say Rs 251- per share. If during the 
month, fhe price of share mows up to say Rs. 28/- he would buy 100 shares at 
Rs. 25/- and would sell them at Re 28/- and therrisy would make a profit of 
Rs 1(K/-, afer recovering back the amount laid out on the pnrebase of the option. 
If, however, the price of shares continues to be R<. 2SI-, the operator shall lose 
the entire amount laid out on the porebara of the option. 

NB By Section 20 of the Steurhlts Contracts {Regi/iaiion) Act, 1965^ dealing 
% in options has been made Illegal 

Blank traasfen : In order to effect a transfer of shares, the seller of the shares 
is requir'd to make over to the biwtf the share certificate's) together with a trans¬ 
fer dwd or deed only stamped and signed by him. Ibe deed of transfer in the pres¬ 
cribed form in common form of transfer ie being used by all companies) contains 
particulars soch as the name of .he company, the number of sherts and their 
distinctive numbers, the consideration money, the names and addressee of the 
sellers and the buyers, date of sale, date of original allotment or acquisition etc. 

If on a deed of transfer, all the neceesaty particulars have been filled in. 
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Induding the sienatnie of the tranifmr except the name, addnu and sigoatnra of 
the transferee, It is called a ‘blank transfer* form. Certificates of title of secnritics 
(scrip) accompanied by such blank transfers readily pass through bands inasmuch 
as the teal ownership also chan^ from one person to another, the change of 
ownership in each each case b^g beneficial. In order to have the legal owcership 
trantferred in his favour, the holder of the docnnunts is required to complete the 
deed of transfer by inserting all the ronainiog particulars, e g., his name and 
signature as transferee, and to send the documents to the company concerned t(^ 
have the change in the ownership registered. The company in its turn is required t<#'^ 
record and enter the change in the ownershij) in its registers and also to duly 
endorse the share certificates to the effect It is only when all the requirements 
prescribed by Section 108 of the Gsmpanies Act are complied with that the 
ownership in the securities will be deemed to have been legally transferred. Section 
108 (I A) of the Companies Act is also rdevant; it insists that the shares should be 
registered wirhin a period of two mocths. 

The Securities Contracts (Regulation) Act, 19S6. has restricted the period of 
currency of blank transfer to a maximum of six months. 

Methods of Tiradhif 

(/) Seltctlon of a Broker. Membership of a stock exchange being essential 
for dealing on a stock exchange, shares and other securities can only be purchased 
through a Share broker who is member of the stock exchange on which the shares 
or securities proposed to be acquired are quoted. He may be engaged either directly 
or through the medium of the bank with which the prospective investor has dealings 
The last course is generally preferred, since success in investment to a large extent 
depends on the broker, the correctness of the advice tendered by him. promptness 
with which he executes the orders and the honesty and integrity of bis dealings 

A broker, normally, does not accept a client unless he has been recommended 
by a person known to him. It is a precaution be takes against amounts falling dues 
for recovery from the client, not being realised. 

(2) Placement of orders : Before the investor decides to place an order for the 
purchase of shares or any other security he sNks the broker's advice It being' an 
important function of a broker, he can be relied upon as pussesring knou ledge of 
the factors affecting the maket value of securities. He is, therefore, able to judge 
whether a security is under or over-valued and the ci urse of its price is likdy to take 
in fhture. Ordinarily, a broket recommends for purposes of investment a number 
of securities and indicates, in each case, the advantages and disadvantages found Jn 
it, the risk iuvolved anticipi^ return and prospects of appreciation and deprecip^ 
tion. On the basis of the advice of the broker, the investor dra«s up an order wherein 
he generally specifies the price at which the dificrent securities may be purchased. At 
times, when the security is subject to wide fluctuations in price, he leaves the price 
open, i.e., to the discretion of the broker provided he has faith in bii honesty and 
j^gment 

(5) Steps that a b oker takes to purchase securities for hlscllrnt: A member 
of a Stock Exchange may purchase or sell shares either on his own account or for 
.Ms dient. In the first case, he acts as jobber and in the second as broker. 
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However, under Section IS of the Seenrhiei Contracte (Remlation) Act, I9S6, 
a member is preduded from entering into a contract as a member with any person 
except wiih another member of the stock exchange. This provision hsis beoi made 
to ensQte that a broker would not pass on his pnrebases or sales to his clients at a 
hi^er price to make a profit. 

Since the members of a Stock Exchange in India are not divided into brdeers and 
jobbers, the most common method followed for mskbg pnrdnses ta that the broker 
^bo has an order for purchase announces his requirement by ‘shouting’ in the hall 
during the time allotted for dealingi in the particulsr clsss of shares or securities. 
While doing so he announces the particulms of the securitks, the quantity required 
and the price at which he is willing to pntchdse the same. In response thereto 
another broker who has an order to sell the same shares or securities, ettiier accepts 
the offer or makes a counter-offer. In the process, a bargain is struck, the 
alterrutive course to shouting or announcing the demand is that the broker who has 
an order to purchase a security contacts one or other members of the Stock 
Exchange, and negotiates the purchase. 

Each broker has a book wi’h him known as Sanda Bockt on which he obtains 
the signgture of the broker from whom he has bou^t or to whrm he has sold any 
shares or securities in confirmation of the purchase or sale At the end of each 
day. every broker submits a copy of the transa'tions recorded in his book to the 
stock exchange for purposes of reconcilmg that all the transactions for purchase 
correspond with sales and vice versa. After the shares nr securites have been 
bought, the broker prepares a Contract Note and forwards the same to his client. 

Subsequently, on the settlement day, the broker takes delivery of the shares or 
securities and pa)8 for them in cash. Then he recovers the cost of the shares or 
securities ftom bis client. 

(d) Commission : Every broker charges a comminion according to the 
schedule of minimum brokers^ fixed by the Stock Exchange authorities. Though 
a broker is allowed to share his commission with other brokers, sub*brrkers and 
authorised clerks, he is not allowed to have any type of competition with them so 
far as rates of their shares of the brokerage are concerned. 

(S) Types of bargains : Bargains or purchase and sale contracts on a Stock 
Exchange are of the following types i 

(i) for spot delivery; 

00 for ready detivery; and 
(lii) for “the account** or for the dearing. 

The spot delivery contracts are settled by the seller dtlivering the scrips and 
the buyer making payment therefor either on the contract being entered into or on 
the next day. The ready delivery contracts are, usually, settled likewise within 14 
days from the date of the cen'ract. The bargains enteiM into for “the account” or 
for the clearing are settled on the settlement date. The period for settlement of 
such contracts is not the same at each Stock Exchange and extends from IS da^ 
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to a month. On the Bombay Stock Exchange, the Mttlemeiit la fortnightly and 
this practice h now being gradually adopted ^ other Stock Exchanges alia 

The main distinction between the “spot" and “ready delivery" contracM and 
those entered "for the account" is that the last-mentioned category of contraeia can 
be rarried forward to the next settlement if the purchaser or the seller de^i to do 
so, i.e., there is a facility for carrying forward these contracts, which is popularly 
known as Budla facility. ^ 

Budla is a practice whereby ontsanding contracts are Kttled at price fixed by the 
committee of the Stock Exchange on the settlement date, and in lieu thereof fresh 
contracts are enteredinto for the next ftttlement, at the closing prices of the last 
acttlement. On a Budla taking place, the pur^aier has to pay the seller, in 
addition to the difference in the price of the security which may have occurred up 
to the settlement date, an amount for the facility of carrying on the contract, known 
as ‘contango* Conversely, if the contract for sale of aecurity is not completed and is 
carried over to the next settlement, for mch a facility the seller is paid by the buyer 
an amount which is known as ‘backwardation*. At times, the technical position of 
the market may be such that there are more sellen than buyers. In such a case, 
instead of the purchaser having to pay a cotango, he receives an amount and, 
correspondingly, the seller. Instead of receiving a consideration for allowing 
accommodation for the contract to be carrkd forward, has to pay. 

The settlement of numerous traiuactioni entered into on a Stock Exchange is 
made through the Qearing House atteched to it; thereby the necessity of eadi 
bargain having to be settled individually between the members is obviated The 
members submit to the Gearing House the balance sheet of their individual pur¬ 
chases and sales, over the entire period of account and either pay or receive the net 
balance of securities and/or moneys doe to them or payable by them, as the case 
may be. 

It would thus appear that settlement of transactions on a Stock Exchange, 
except in the case of *'on the spot" and “delivery contracts" takes place through 
the Clearing House. 

Account means the period existing between two lettement days. The phrase 
‘for the account* refers to forward business; it may also relate to the process by 
which such forward bargains are settled. 

Stock Exchange Phraseology: 

Bull or bug: A boll is an operator who pnrchiies a security in the hope 
being able to sell it later at a higher price and thus makes profit in the bargain. 
Normally, a bull has no intention to take op delivery of the security that he pur¬ 
chases, the idea behind such a purchase bang to sell the security as far as possible, 
before the settlement day at a higher price. If the expectation of the bull about a 
rise in price comes about, he sells out the security and makes profit. On the other 
hand, if the price falls against his expectation, he has to pay the difference as a loss 
However, he need not necessarily doss a deal before the seltlomeot day since be has 



the option to either close a deal or cany it forward to the next date of settlement, 
usually by paying contango. Such an operUot is so UaHed'bfacaase he shosM in his 
activity the tendency of the bull to raise the price cf a' security' in the air, -by 
constantly trying to raise the price of a security in the share tnirket. A bull’s 
position in the market is also known as a long position. 

Bear: A bear is one who sells short, i.e., he sells what he has not got He 
does so in the hope of being able to buy what hehaS nld;at' a ;lowcS{Moe and 
^thereby makes a profit in the. bargain. If the price' falls according to his expebta* 
tion, the operator gains; if not, he is forced to buy back sechritiei at a price, hi^er 
than that at which he sold them and thereby ihCurs U lou. ' Like a bull, he has the 
option either to close his business at the end of an account and carry over the same 
to the next settlement date with a backwardation charge. A bear's position in the 
market is referred to as short position. .; v 

Stage (premlam hunter): A stag is kind of bull and the term has a particular 
application in rdation to new issues. He is an operator who applies for securities 
being issued for the first time with the object of selling them as soon as he is able to 
get a premiom. His intention is not to invest more than the application moiicy aa 
he hopes to sell even before the allotment money became due. In this way,he can 
apply for a bigger allotment than his resourcM permit. A stag, however, majr hot 
always make a profit. A st^ creates artificial demands for the securitibS itithe 
market so as to cause a rise in their priora. If the response to an 'ssuefor which he 
has applied is poor and the same is not fiiiiy sttbs ribed, he may be allotted all the 
shares applied for and the shares would be available in the market at a discount,, In 
such circumstances, he may have to sell his shares at a loss. 

Bullish or Bearish Mnihct: The tone of the market is said to be ba'lisb at any 
particular time, when it is dominated by a feeling of optimism and the prices arc 
showing a rising tendency. When reverse is the condition, i e.. when it is pervaded 
by a feeling of pessimism and ptices in the market ate sagging, it is said to be 
bwish. 

Contango: This is the amount charged by a stodc-broker from a 'bull** 
speculator fir carrying over" his transaction to the next * setriement'*. A purchase 
of shares on the Stock Exchange may be either settled within the normal period of 
settlement nr carried over beyond at the request of the purchaser, the latter is 
required to pay the difference between the original contract and the “making-up" 
price (which is roughly equivalent to the “middle price" ruling on the last day of 
^e settlement) together with an pmount, known aa “oonUmio" in consideration 
"'4^*' the accommodation allowed'to'hhn n being permitted to carry over the trans¬ 
actions. The charge on accoont of contango depends upon the class of securitjea, 
their quantity and value, and interest rates previQling at the time of the transac¬ 
tions in the money market. 

Backwardation: Backwardation describes a cany-over of a birgaih from the 
expiring account to the next, where, owing to the market position, n *BDllV**hafead 
of paying a rate of contango receivra one, and, a bear, instead Of Reeivin^*g''qiDa« 
sideration for accerding accommodation us to give one. - .i 



Boytaig la aoi adllag Mt: “Buying-in** it the proccM by which a bi^rr exer- 
daea hit right of getting delivciy of aecuritiea which he haa purchaaed, when the 
adler faila to ddiver them within the atipolated period. Converaely, ‘aelling out’ 
ia a proceu effected by a aellet when the buyer faila to pay for and take delivery of 
the aecuritiea on the due date. 

Maklag up price: ‘Making op price* ia the official price at which bargaina for 
the account are carried over from one account to another. Thia price, generally 
correaponda to the cloaing price of a aettlement and forma the basia for detenniff^ 
ing the difference (by comparing them wiffi original ratea) if bargaina are carried 
over. 

Catting a leaa: Cloaing one'a poaition and paying a loea when the market ia 
moving agunat one, ia known on ‘cutting a loas*. 

Stop-Iom eider: If ia an order given to a broker to cloae one’a poaition aa 
aoon ai the losa in the deal tends to go beyond a certain figure. A bull, for 
instance, may tell bis broker to pot him off if the price of the stock he bad pur- 
diased moves lower than the purchase price by a given fi^re. Reverse will be the 
position in the case of a bear who may want his position to be closed when the 
price rises b«yond a particulaT levd. 

Bear raid : A bear raid ia a concerted attempt on the part of bears to unrea¬ 
sonably duress the price of a particular security by continuing to sell more and 
more desjnte the falling price. 

Hammering: When bears, by persistent and continuous sale, pull down the 
price of a security, the process is described as ‘hammering.’ 

The word is used in another sense also. When a member of an exchange fails 
to comply with his bargains, he is ‘hammered’, if be is declared a defaulter. 

Rigging ; Rigging the market ia the artificial raising or bolstering up of price 
levels. This usually happens as a result of concerned buying activity. 

Comer: A corner signifies (he condition prevailing in the securities market 
under which bnUs have purchaaed such a preponderant proportion of the rerathre 
stock as renders it diflicult for sellers to meet their commitments either by outright 
purchase or by borrowing them at heavy backwardation. The term is a].«o used in 
describing a condition under which an outsider who may be an interested party 
haa acquired such a large proportion of stock aa to be in a position either to 
the management of the company or to at least seriously embarrass them 

Margin: Mar^n in connection with the business on the Stock Excbai^e 
gnerally refers to the deposit which a constituent member ia required to ke^ with 
me dealing bouse of the f lock Exchange as a sort of cover against any loss incurred 
hy him in his speculative purchases and sales. If a member buys or sells shares 
(oudeed for margin) above the ftee-limit, he must deposit with the dearing house 
a certain amount per share. This margin system prevails in Delhi, Calcutta, 
Bombay and Ahme^bad Stock Exchanges. 



^ Arbitrage: ItissimiltaaeoasparchaMofsecuritiesinoiie market where the 
price-fieredf ir Io« aad a lie thereof in toother market, where the price thereof 
is comparatively higher This ia done when the nme Mcnritiei am being quoted at 
different prices in the two markets, with a view to making a profit, the transactions 
are known as arbitrage operations. They are, in short, inter-market operations 
carried on with the avow^ intention to derive advantage from difference in the 
prices of a security prevailing in the two markets. 

Arbitrage dealings bring about all the benefits of a continuous market and 
bring the divergent prices prevailing in various markets to a level. They also mata 
stoik exchanges international in their scope and operations. Arbitrage d ^i««g s 
thus tend to equate prices subject to the cost of commuuication and transnaisiion 
of funds from one place to another. 

Margin-trading: It refers to the pradice of dealing in shares and securities by 
depositing with the broker a certain p^centage of the value of securitiea purchased 
or sold (demribed as margin) as security for meeting the loss, if any, tlut may arise 
oi the contract. Speculators mostly trade on margins, ie-, by dqtositing with 
the broker through whom they generally deal, an amount equid to the losses that 
are likely to occur on the contracts they have entered into. When the margin is 
deposited, the broker credits the amount to Margin Account of the customer. 
Depositing the margin graerally is a condkion of the contract being entered into 
and the stock or securities being held in the account of the client. If the margin 
falls short of the amount of loss suffered by the client on the stock or securities 
held on his account, the broker may sell them to cut short the loss if the client 
fails to deposit more amount To illustrate, margin trading is carried on w 
follows: 

Suppose a client opens an account with his broker with a deposit of Rs. 5,000. 
The amount will be credited to his Margin Account. Subsequently, the client 
requests the broker to boy 200 preference ^ates of Tata Oil Mills Ltd., @ Rs. 110. 
The broker shall purchase the Aares and debit the client’s account with Rs. 22,100, 
Rs. 2^,000 being the coit of shares and Rs. 100 on ncconnt of brokerage. On the 
price of shares falling to Ra 99, the client requests the broker to sell the same. 
After the shares have beeu sold, the amount of sale-proceeds less Ra 100 on 
account of brokerage will be credit^ to the account of the customer. In the end, 
tiius. thrre will be a debit balance of Ra 2400, in the account of the customer 
which will be transferred to his Margin Account. 

If, however, the dieot had not instructed the broker to sell the shares and 
the price had continued to fall, on the price touching Rs 8S7, the broker would 
'^'tftave asked the client either to sell the shares or to deposit more margin, for at that 
"^price the loss suffered by the dient would be equal to the amount deposited by bim 
as margin. 

Margin trading thus has three advantages; 

(i) It restrains excessive speculation because in the event of loss exceeding 
the margin, the broker would either sell or buy the shares to cover the 
outitandbg contracts ; 

(u) It secures the broker against bad debts; and 



(iu) it, ^Uesa penon to eojalela tnuutction much larger than his 
reaoQtoes. 

-ripiini-dlfilind; Hie term meuu "with dividend”. It it 

cohnponly einidoyed in ration to the pijce at which shares of companies are 
quotM do a Stock Exchange The priatj.$ said to be ”cnm-dividend,” if the par- 
chaser has the right to receive the dividend which has been declared, but not paid 
pii.th|^.deta!Of p.q(d^ase”. The amount of divided (when shares are bought "cum- 
diyid^”) is part be tte. purchase p ice. .Therefore, for adjusting their value in> 
the bpokst the,total amount paid is.r^uced by the amount of dividend receivable. 
Tneaharea, nqnpally an bought and sold “cum-dividend” because the registered 
holder only has the right to receive dividend even though a part of it may relate to 
the period before he had acquired them Such a right, however, can be surrendered 
either by a. apecific agreement or by the course of conduct. For example, when 
shares are purchased after the company has cibsed its Transfer Books, the purchaser 
would not be entitled to meive the lUvidehd payable by the company. In such 
SI case, it would be assumed that the buyer has surrendem the right in favour of 
the seller. 

Ex-divUend: The term “ex-dividend” means “without dividend”. If shares 
or securities are sold “ex-dividend*', or “ex-interest.” the purchaser is not entitled 
to receive any dividend declared or interest accrued up to the date of the sale, since 
they belong to the seller. Accordingly in such a case, the purchase price does not 
include any part of dividend or interest. 

Lanie Duck: A buyer who finds himself incapable of meeting his commit¬ 
ments on the due date is called a *lame duck'. This situation usually arises when 
ths'jupply of shares is controlled by a few hands and either shares are not avaUsble 
iu the market or the prices quoted for tite shares in the market are so high that the 
bear cannot deliver the shares to those to whom he has sold them. 

1 

Short Selling: It is the process of selling securities which one does not 
possess, wiA ihe hope of a fall in price, when the sale shall be covered by making 
a purchase. Shore-selling is a speculative and credit transaction. Theoretically, 

.it is wrong tq sdl that which one dou not.poucss aud in practice, short-selling is 
bad.became it leads to cornering. As short-seller gains through a fail in price, he 
helps in checking under-rise in prices. Sbprt ssUing also tries to bring about 
equilibrium and stability in the market, it not only pulls up the falling maiket but 
also checks an'undue rise in security prices. 

Ducket Shop: Brokere who deal in securities outside the Stock Exchange and 
many rimes carry out illegiiimate bUsiorss,. are called'Bucket shops’. Theylirr" 
unauthorised brokers and therefore connot enter the Stock Exchange premises. In 
mavy cases they try to make profit out of the losses of their clients. 

. Wash Sales ; Fictitious sales, made at inflated prices on account of the false 
rumours, are called‘wash sales’. 

Authorised <llerkB : Under the regulations of every Sfock Exchange, a member 
is authorised to appoint a certaiii number of authoiisM clerks to assist him in his 



work. Their munber veriet from one Stock Exdumn to another. The Bombay 
Stock Exchange, following the practice of the London Stodc Exchange, permita 
appointment of five authorised clerk; the Madras Exchange of three clerks. 


The cleiks are not allowed to transact any bnsiaess on the exchange in their 
own names, but can do so on behalf of their employers. If they hold a power of 
attorney they also can eater into an agfeement on behalf of their employer. Beai* 
dessalary, the authorised cleiks ate paid commisaionupto 50% of the brokerage 
.--'jcaroed on transactions put through by them. The authorised cleiks are treated 
^ more favourably by the London Stock Exchange. A certain percentage of member* 
ship of the Exchange is reserved for their beeebt and they are allowed a concession 
in rates of entrance and subscription fees. An authorised clerk with four years of 
service on the Exchange or in the Settling Room qualifies for the membership of 
the London Exchange In India, authorised derkt, however, are not given any 
such facilities. 

APPENDIX I 

Rule 19 t>f the Securities Contracts (Regulation'Rules, 19S7, lays down the 
minimum requirements (which can be enlarged by Stock Exchange) with respect to 
the listing of sscuritifs on a recognised Stock Exchange. The more important of 
them are summarised hereunder: 


A public company while applying for gettii g its shares Misted* is required 
to forward to the Exchange, along with its application, amongst others, the follow* 
ing documents and particnlari 

(a) Memorandum and Articles of Association, and in the case of a debenture 
issue acopyof the trust deed. 

(b) Copies of all prospectuses or statements in lieu of prospectus issued by 
the company. 

(c) Copies of balance sheets and audited accounts. 




(d) A statement showing dividends and cash bonuses paid during the last 
10 years and dividends or interests in arrears. 

(e) Certified copi s of agreements, etc., with vendors or promoters, under¬ 
writers and brokers, managing directors, technical directors and genetel 
manager, etc. 

(f ) A brief history of company since its incorporation giving details its 
aciivities includiig any reconstruction, reorganisation or amalgamation, 
changes in its capital structure and debenture borrow ings, if any. 

(g) Particulars of shares and debentures issued for consideration other than 
cash, at a pRmium or discount or in pursuance of an option. 

(h) Particulars of shares fvrfeitcd. 

(i) A list cf the highest ten faoltiters of each class or kind of securities of the 
company as on the da»e of application along with particolm as to the 
number of shares or debentwes held by and the addresses of each sudi 

holder. , , 

(j) Particulars of shares or debentures for which permission to deal in» 

lied for, etc. 



It h iscambent upon the appUcaot company to aatisfy the Stock Exchange 
that: 

(a) Ita Artidei of Association provide, biter alia, for the following— 

(i) that the company shall use a common form of transfer, 

(ii) that the fully paid shares will be free from sll lien and that in the 

case of partly paid shares the company’s lien, if any, will be restricted 
to money calldl or payable at a fixed time; I 

fiii) that any amount paid up in advance of calls on any shares may carry 
interest but shall not entitle the holders to participate in respect thereof, 
in a dividend subsequently declared; 

(iv) that there will be no forfeiture of unclaimed dividends before the claim 
becomes barred by law ; and 

(v) that option or right to call shares must not be given to any person 
except with the sanction of the company in general meeting 

(b) At least 49% of each class or kind of securities issued by the company 
were offered to the public for subscription by an advertisement in newspapers for 
a minimum period of three days and that applications received in pursuance of 
such offer were allotted fairly unconditionally. 

Further, a company applying for listing shall, as a condition precedent, 
undertake, inter alia, 

(a) (i) that letters of allotment will be issued simultaneously and so will be 

letters of right, and 

00 that letters of allotment and renounceable letters of right will contain a 
provisio for splitting and that letters of allotment and letters of right 
will state how the next payment of interest or dividend on the securities 
will be calculaUd, 

(b) to issue, when so required, reempts for all securities deposited with it, 
whether for registration, sub-division, exchange or for any otlm 
purpose: 

(c) to issue certificates in respect of shares or debentures lodged for transfer 
within a period of one month of the date of lodging or transfer, and to 
issue balance certificates within the same period where the transfer is 
accompanied by a larger certificate; 

(d) to advise the Stock Exchange of the date of the board meeting at which ^ 
declaration or recommendation of a dividend will be considered anf 
advise the stock exchange of all dividends and/or cadi business re¬ 
commend^ or declared immediately after a meeting of the Board of the 
company has been held to finalise the same; 

(e) to notify the Stock Exchange of any change in the company’s directorate 
auditors, managing directors, etc. 

(f) to forward to the Stock Exchange copies of statutory and annual reports 
and united accounts as soon as issued, including directors* report; 





(g) to notify tbe Stock Exchange prior to inthnatiog the ahareholden of any 
new inue of securities whether by way of right ptevileges, boons or other* 
wise and the manner in which it is proposed to oflfer or allot the same; 

(h) to notify the Stock Exchange of any other alteration of cafdtal induding 
call; 

(i) to grant to the shardiolders the right of renunciation in all cases of 
issue of rights, privileges and benefits and to allow them a reasonable time 
to record, exercise or nenouoce such rights, privileges and benefits; 

(j) to give notice to the Stock Exdumge well in advance of the dates of 
closures of its transfer books or when the transfer books are not to be 
closed, the date fixed for taking a record of its shareholders or debenture- 
holders along with the purpose for which Uie transfer books are to be 
closed or the record taken; 

(k) to forward to the St^ck Exchange an annual return immediately after 
each annual general meeting or at least ten principal holders of eadi class 
of security with their addresses dong with the number of shares or debmi- 
tures held by each; 

(l) to promptly notify the Stock Exchange of any action which will result in 
the redemption, cancellation on retirement of any listed securities, and of 
the intention to make a drawing of such securities giving the date of the 
drawing and the period of the closing of the transfer books and of the 
amounts of securities outstanding after any drawing has been 
made; 

(m) to notify the Stock Brchange of any material change in the general 
character or nature of the company's business; and 

(n) to intimate the Stock Exchange of any other infonnation that may be 
necessary to enable the shareholders to appraise the position of the 
company and to avoid the establidunent of a false market for the shares 
of the company. 


FINANCIAL INSTITUnONS 

Industry normally requires short-term, medium-term and long-term finances. 
Besides commercial banks, there are other specialised institutions ihat provide 
financial assistance to industry. 

When appraising a term-loan proposal, tire basic question that is to be 
■ determined is whether enough cash can be expected to be generated during the 
currency of the term-loans from the project for repaying the prtacipBl Instalments 
and the interest on the term-loans. 

In recent years, the institotioiul set-up in India for the provision of medium 
ud long-term credit for industry has been broadened. A number of specialted 
institntions has been set op all over tbe conntiy. For the composition, aims and 
ftinctions of the finance institotions, students dioyld refer to F-S P. (N) Fin, 
Man. 3. 



AlnlfcattoB for bomwlag loiM: flow loan apiAications are appraiwd and 
evalaated has already been diieaaied in F.S.P. (fQ Fin. Man. 3 to which a 
refiettece may be made. There are prescribed forms which ate available forms the 
said iostltations. The informadon to be ihraished by borrowers in each an ap^i* 
cation varies in different circumstaneea However, the followini items are usually 
covered. 


1. Capital stmcture of the Company: Under this head, flill data regarding^ 
authorised, snbscribed and paid^np (^tal is required. A complete copy of thom^ 
consent order of the Controller of Capital Issues for any issue of fresh capital 

C oposed in excess of Rs. SO lakhs has to be furnished along with the applioition. 

case, there is a proposal in the said application for getting the share capital 
subscribed or underwritten, then the subscribers* or underwriters’ names together 
with the number of equity and ftfeference sharer snbscribed or underwritten must 
be mentioned. 

2 Names and addresses of Bankers. 

3. A statement of the purpose for which the loan is proposed to be 
utilized. 

4 Time schedule for implementation of the scheme with such particulars 
as acquisition of land, site preparation and development, construction of 
buildings and foundations, placing ordms for imported equipment, arrival at 
alte of imported equipment, placing order for local equipment, arrival at site of 
local equipment, completion of erection, mart-up of production, reaching normal 
production, reaching full production. Against each such particular, the approxi¬ 
mate month and year of completion have to be stated. A chart indicating critical 
path for expeditious construction, if avaSab'e, would be helpful. 

5. Name of the foreign collaborators, if any. If there are collaborators, then 
the copies of the collaboration agreement and Oovemment’s approval thereto are 
td be furnished. 

6. Estimated cost of the scheme under each of such items as land, buildings, 
plant A machinery, technical know-how and engineering charges, misceUaneous 
fixed assets, interest and expenses during constiuction to be capitalised, pr^ 
opeitive expenses, machioery stores and spare parts, preliminary aod capital issue 
expenses, provision for contingencies, start-up expenses, and margin money for 
working capital. 
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PROVISIONS OF MRTP ACT AND ITS EVALUATION 

One of the most confusing and controversial pieces of legislation to regulate 
private economic power in the field of industry, trade and commerce is the Mono¬ 
polies and Restrictive Trade Practices Act. 1969 (popularly known as MRTP Act) 

The Act was the culmination of a growing concern over the evils of concentration 
of economic power first expressed in our Constitution and later articulated in j 
economic, political and public circles. The Directive Principles of Sute Policy* 
enshrined in our Constitution call upon the State to secure ‘that the ownership and 

control of material resources of the community are so distributed as best to sub¬ 
serve the common good and that the operation of the economic system does not 
result in the concentration of wealth and means of production to the common 
detriment. To give effect to the above Directive Principles and following the study 
and recommendations of the Monopoly Enquiry Commission set op by the Central 
Government, Parliament passed the Act in 1969. 

Before going into the severaLrelevant provisions of the Act, it would be use¬ 
ful to highlight certain important fntures of it, as follows: 

1. The Act is a compact piece of legislation with 67 sections grouped in 
nine chapters. 

2. The most important chapters are III, IV and VL Chapter III deals with 
concentration of economic power in the bands of large industrial under¬ 
takings and dominant undertakings. Chapter IV deals with curbing and 
discouraging monopolistic trade practices, practices which have the 
effect of maintaining price at unreasonable level or unreasonably pm- 
venting competition or limiting technical development or capital invest¬ 
ment or allowing the quality of goods or services to deteriorate. Chapter 
VI is concerned with trade practices which affect the unintern- 
rupted flow of resources into production, or the manipulation of price 
mechaism as to place consumers at a disadvantageous position. 

3. The Act does not strike at concentration of economic power as such bu' 

is aimed at curbing and relating it when it is detrimental to th., / 
public interest. 

4. . While epneentration, of economic power is no crime, certain mono¬ 
polistic and restrictive trade practices are treated as offences and are 
outlawed. 

5. The Act does not apply to Government undertakings. The presumption 
is that public undertakings and their functions do not involve any detii- 
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meat to the public iateteit u envisaged ii the Act. Nor does the Act 
apply to emidoyees* or workers^ unions (ngtonopoly labour), 

6. The expression ‘concentration of economic power* u not defined in the 
Act. Concentration has to be inferred having regard to the ciicumstanoes 
surrounding each cate. 



7. A Monopolies and Restrictive Trade Practices Commission has been set 
up under Section 3 of the .^ct to administer the provisions of the Act. 

8. The Act provides for the appoinment of the officiais» the Director of 
Investigation and the Registrar of Restrictive Trade Practices. The for¬ 
mer assists the Commission by carrying out preliminary investigations 
into the complaints of restrictive practices. The Registrar will mainly 
concern himself with the registration of restrictive trade agreements 
and to file cases with the Commission on any restrictive trade 
practice. 

9. The Commission has only wlvisory role in regard to cases of concentra¬ 
tion of economic power. On reference of any case by the Central 
Government, the Commission will study the same and submit its oi»nion 
to the Central Government, which is empowered to make the final deci¬ 
sion. The Commission has no jurisdiction to take up any case on its 
own initiative. 


10. In regard to monopolistic trade practices, the Commission may t«ke 
initiative on its own or on reference of cases by the Central Government 
or any private party and submit its findings to the Central Gevernment 
which is obliged to pass orders on the basis of the findings. 


11. But in regard to restrictive trade practices, the commission itself is com¬ 
petent to hold investigatiofu and paas orders directly. 


The provisions that deal with constitution, powers, terms and conditions of 
service, removal from office, etc., of the MRTP Commission are discussed below: 

V 1* firtoMM/nenrmfdCoitrriWt/oe: Section 5 empowers the Central Govern¬ 
ment to constitute the Commission which shall consist of a Chairman and at least 
2 members but not exceeding 8, all appointed by the Central Governwent. The 
Chairman must be one who is or has been a Judge of the Supreme Court or a High 
Court or is qualified to be so As regards the members of the Commission, they 
should be persons of ability, integrity and standing and they should have knowledge 
and experience or capacity in grappling with problems relating to economics, 
law, commerce, accounting, industry, public affairs or administratioo. In the 
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matter of appc^ting a member, the Central Ooverameot has to be satisfied that 
the pencm coooenied does not or will not have any financial or other interests 
leaaon of whidi his functions, as sndi members, is likely to be affected prejudidally. 
Hie shall not be a person whose intemts will jeopardise his independence or come 
in conflict with his duties. 

2, Terms aid CoHdUlona of S«r>ie 0 i According to Section 6 of the Act, the 
maiinramtenureofa member can be S years. But he is eligible for re-appoint* 
ment. However a member cannot be allowed to hold such ofBce for mote than 
10 years. He «bitil retire when he completes 10 years or attains the age of 6S year,^ 
whichever n earlier. A member has the right to resign his ofSce. He can Iw 
removed at well in terms of Section 7 (which we shall discuss later). The casual 
vacancy following in the wake of his resignation or removal shall be filled by fresh 
ap po intment. The acts of the Commission cannot be called into question only by 
reason of any such vacancy or any defect in its constitntion. 

The Government has the power to fix the remuneration of members. But 
once the remuneration has been fixed and the appointment made of a member, his 
remuneration cannot be varied by it to fab prejudice. 

Where there is a divergence of opinion among the members, the majority 
opinion diall prevail. Accordingly, the decbion should be recorded as majority 
view. 


The Chairman and the membos are required to take the oath of office as 
well as of secrecy. 

On ceasing to hold ofSce, a member shall be debarred from holding any 
appointment or connection with any industry or undertaking to which the Act applies. 
Thb debarment shall hold good for a period of 5 years. The contravention of this 
provnion has not been made a penal offence under thb Act; but there does not 
seem to be a bar to obtaining an mjanction from a Civil Court to enforce this 
particular provbion. 

(3) Jtemoval: In terms of Section 7 of the Act, a member can be remo* 
ftom hb ofltee by the Central Government: (a) on bb being adjudged an insolv^t; 
(h) on hb being convicted of an offence which, in the opinion of the Central 
Government, involves moral turpitude; (e) on bb becoming mentally or physically 
incapaUe of acting as sudi member; (d) on bb acqubition of such financial or 
other interest which would affect prejudicially hb functions as a member; (e) on 
hb abusing his position to such an extent as to render hb continuance in ofiSce 
pr^udimal to the public interest, _ 
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Hie Central Government can exeretae iti power of removal of a member 
from his oflke on the gronnds mentioned in (a), (b) and (e) above, at its own dis¬ 
cretion. But the Central Government can exercise its power in tins behalf on the 
other two grounds, referred to in(d) and(e) above, only in accordance with the 
prescribed procedure. The procedure is that the Central Government, for this 
\ purpose, should refer the matter to the Supreme Court Thereupon, the Supreme 
Court is to make a relevant enquiry. If, on such enquiry, it reports to the Central 
Government that the member should be rmnoved on the grounds alleged against 
then only the latter can remove him. 

I 

(4) Appointment of director and stvff\ By dint of Section 8, the Central 
Government can, in coruultation with the Commission, appoint a director of ir^ 
vestigations. As the designation implies such appointment is intended to malm 
investigations for the purposes of the MRTP Act. Also, the Central Govenunmit 
may make provision, in the like manner, in regard to the number of members of the 
staff together with their conditions of service ; once the appointment is made, such 
conditions are not to be varied to the prejudice of the appointee subsequently. 

In terms of Section 9, the expenses, including salaries, allowances, pensions, 
have to be defrayed out of Consolidated Bind of India. 

JURISDICnON, POWERS AND PROCEDURE 

(1) Inquiry Into monopolUtk or restrictive trade practices i By virtue of 
Section 10, the Commission can make inquiry in this regard in the following cases, 
namely—(0 when a complaint regarding such practice is lodged by a traders’ or 
consumers’ association having a membership of not less than 25 persons or by 25 or 
more consumers; (ii) when the Central Government or a State Government m«v«i 
a reference to the Commission for inquiry, {iii) when the Registrar makes an appli¬ 
cation to the Commission, (iv) on its own knowledge or information. 

Inquiry by the Commission into any monopolistic trade practice can be made, 
either on a reference being made to it by the Central Government or upon its own 
knowledge or information. On the receipt of a comidaint for inquiry into any 
Bwtrictive trade practice, the Commission cannot forthwith issue any process against 
‘^^^^^petson concerned ; before that, it most cause a preliminary investigation to be 
made by the director of investigation so as to satisfy itself whether the complaint 
really calls for an enquiry (Section 11). 

In re Western India MiOeh Co. Ltd. (7975) 46 Comp. Cos. 22, on the basis of 
its (Commission’s) power to direct an inquiry on its own knowledge and infotinai- 
tion, the Commission gave notice to the company alleging that the latter was 
making variable charges for hondling and storage from State to State and also from 
time to time without there being any apparent difference in the actual charges, on)y 
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with a view to prevent, distort or restrict ecnnpetition. Thereupon, ^ compaiv 
replied that the all^ations being vagne, the order of the ComnusMonwas void. 
Bnt the Commisiioa hold that the allegation was not vague but was precise ; 
whether or not the allegations were true would become explicit from the company's 
books of account. 

A question may arise as to whether the Commission can enquire into a 
even on the basis of a defective complaint, e g., receipt of complaints only 

from 23 members instead of 2 S or more, receipt of information form an invalid or 

irregular complaint or even from an anonymous letter, etc. In all these cases, j.. 
High Court of Allahabad (w/* J.K. Synthetiet Ud. v. E.D. Saxena, Director of' 
Imestigatlon {1977) 47 Comp. Case. 32S) upheld the ruling of the Calcutta High 
Court (ta LTjC. V. M.R.T.P. Commission (1976) 46 Camp. Cos. 619) to the effect 
that in the circumstances cited above, the Commission was competent to exercise its 
jurisdiction under Section lO(aXiv). It may be noted that an invalid ccmplaint can 
be treated as a source of information which can be used to commence a suo motu 

inquiry. 

The Allbhabad High Court, in the case cited in the preceding paragraph, 
also laid down that a past practice cannot be inquired into, therefore, the practice 
under inquiry must exist in presenti. It seems that the intention of the Act is to 
curb only those practices which are in existence at the time of the passage of order 
by the Commission. Presumably, the Legislature appreciated the futility of 
a dead horse. But this is subject to a reservation, which was pointed out 
by the Commission in an earlier case (vis.. Registrar v. Baroda Rayon Corporation 
Ltd. (1973) 43 Comp. CflJ.dtfO.W/trPC), than an agreement might expire but the 
pramioe started by the agreement might continue. It is incumbent upon the 
to find out this fact; consequently its jurisdiction cannot be set at rest 
by merely terminating the agreement or by showing that, as a result of the efflqx 
of time, the agreement has expired. If the Commission is convinced of the 
Ji of a prejudicial practice, it may order discontinuance of such practice ; 
even if the Commission finds that the practice has already been put an end to, it 
may nonetheless order that the practice shall not be repeated. 

(2) Powers of the Commission : Section 12 of the Act provides that 

for the purposesof its inquiry and in regard to the matters discufed 
hereunder, has been bestowed with the same powers as those of a Civil Court under 
the Code of Civil Procedure. The aforesaid matters are: (0 summonmg and 
enfordng of attemfance of any'person and examining him on oath ; (//) discovery 
and production of any document or other material object producible as evidence; 
(IfO acceptance of evidence on affidavits; (fv) requisition of any public record from 
any Court or office ;• (v) issuance of m commission for examining witnesses. 
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bafiw the CommtMioa an tieated aa judicial nioceediiiH 
for purpoaes of Sectiooa 193 and 228 of the Indian Penal Code 
Sion Itself shall be deemed to be a Ovif rVknrt « ' Commii- 

Code of Criminal ^ *»« 

'“to « reatrictive trade practice, haa to 
S^h ^ «“ “« for them from the cLtodian theracrf 

mformation regarding the restrictive trade practice under inquiry aa may be in hia 
iwsaesaion. relahng to the trade carried on by any other person. 

The Commission has the power to make its orders conditional or subject to 
such provisions as may be necesaaiy. But such orders must not be inconsistent »itli 

the purposes of the Act. The reason behind the vestiture of this power is to assure 

the proper execution of the Commission’s orders. Where any person fails to 

^mply with such orders, or committ a breach of provisions of L or6«, 

be doemed to be an offence under the Act. The Commission can amend or IS! 

Its orders in the same manner in which they were made. As regards the 

sion s orders, it may be general or limited to particular class of trader, a 

^ ‘ 

Suppose, a particular practice falls within monopolistic or restrictive trade 
practice in relation to Production, supply or distribution of goods or services, but 
Ike pjrt, to »ch pHtolito d«. not oto,, on boHne. i. Wh. ^ 

Comto»«on c« nnUto «, In r»p«, of tlni,p« of Ih. puc*. SS 
being carried on in India (Section 14). 

(3) Kemltllmo/oppllattlaic/Or^erj-. Under Section 15 of the Act «» 
Contnennlon;, ordeni p«.i^ to nn, ntonopothth, or reeWcHve tonic p,^ 
e^rtot.^ of the folloton, righto rto. (.) »»•. right to ren^T^ 

mfitogement of. p«e.t granted in IndiniW one', right n. to the conditio^ 
^.tttche.to.lte.ncetodo«.,thingwhieh,«itho.t ««h licence. 

^ to nrftn^t of • Pnttelt gnmted in India ; (c) one-, right to eepote go^ 
^^htoto tothetettentto which the monopoliatic or «tricti« tradr^ 

-teUtt. eaclonvely to the prodoction, •npply, dietobotion or control of giT^ 
Such export. bwus iot 

♦ ff«»ri^a/«//'raced*ire: Though the Commission has its central office 

at ^Ihi, it can nevertheless hold its sittings at any place or time which is convenient 
to It for diKharging its functions (Section 16). The Chairman of the Commission 
^ form Benches from among the members, and a Bencb. thus formed, can 
ezeicise the powers and functions of the Commission. ^ 



Uideu the confldeatiil natiue of the oflbnoe under inquiry neoeasitatee the 
niiintenince of aecrecy, the hearing at proceedinga before the Commiaaion ahull be 
in yuh/Ze. But if aecreey la required to be maintained, then the ConuniaBion may 
(a) order for the proceeding to be held in camera, (b) tender neceaaary directiona to 
the peim M*# preaent there, and (c) prohibit or reatrict the publication of evidenoe led 
in (whether in public or in private) or of mattera contained in documenta filed before 
the Commission (Section 17). 

The Commission is empowered, subject to the provision of the Act, to 
regulate (i) the procedure and codduct of its business, (U) the procedure of its 
and (Itf) the delegation to one or more members of such powers and 1 
Auctions as the Commission may specify. It has also the power to determine the 
ft yftjnt to which the persons interested in Ae subject*matter of any proceedings are 
permitted to be heard either in person or through rq>resentatives or to cross- 
examine witnesses or otherwise to participate in the proceedings (Section 18). 

Under Section 19, the Commission must send an authenticated copy of every 
order wHb by it in respect of a restrictive trade practice to the Registrar 
whereupon the letter shall record the same in his register in the prescribed 
manner. 

In re Anil Starch Products Ltd. {1975) 45 Crnnp. Cos. 600 M.R.T.P.C. the 
Commission explained its own nature and the purpose of the Act thus: 

“The Act was passed to give effect to the directive principles of the Constitu* 
tion enshrined in Articles 38, 39 so that the social and economic justice may be 
done and to secure that the operation of the economic system does not result in the 
concentration of wealth and means of production to the common detriment. 

*'The proceedings before the Commission are quasi judicial proceedings. 
There is no doubt that every citizen of India is concerned to prevent concentration 
to common detriment and is entitled to appear before the Commission and furnish 
information. But this ri^t is subject to the limitations imposed by Sections 17 ~ 
and 18 and regulations made thereunder. The proceedings before the Commission 
are not adversary proceedings ox imer parties. Those who appear are members of 
the public to give aaststance to the Commision to discharge its duty of controlling 
monopolies and preventing concentration.'* 

CeneentratUm of Leommiic Power 

Chapter III of the MRTP Act (containing Sections 20 to 30) deals directly 
with cancentration of economic power in private hands. Section 26 eryoiru upon 
all large and dominant undertakirtgs as defined n the chapter to register themselves 
with the Central Oovemment within a period of 60 days from the commencement 
of the Act (1st June, 1970). The onus for registration rests with the undertakings 
themselvw. However, the Central Government nuy prosecute any undertairing 
which in its oi»nion is liable for registration but fails to do so. Once an under- 
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UIdiit k tegbtend tiie Act, UeomM uoderdieparviewofthe Actforall 

pntpoan of control mom^ly and economic power. 

The proviuons of this diapter apply to certain daaaes of undertakingi, as 
follows (Section 20): 

1. (a) An undertaking whose assets are of the total value of not less than 

Rs. 20 crotes. 

(h) An undertaking whose assets together with the assets of inter' 
connected undertakings, ate of the total value of not less than 
Rs. 20 ctores. 

t 

2. (e) A ‘dominant undertaking' whose total assets are of the value of no^ 

less than Rs. 1 crote, and 

(b) A dominant undertaking whose total assets together with the assets 
of interconnected undertakings are of the value of not less than 
Rs. 1 crote. 

It is necessary to be clear about the definitions of some of the above 
terms: 

Undertaking means a business organisation which is engaged in the ptoduo* 
tion, supply, distribution of control of goods of any description or provision of 
service of any kind. 

According to Section 2 (d) of the MRTP Act, a dominant undertaking 
means an undertaking which by itself or along with inter-connected undertBking5~(0 
produces, supplies, distributes or controls l/3rd or more of the total supply of goods 
of any description in the country, or (U) provides or controls l/3rd or more of any 
services rendoed in India. But the goods produced 1^ an undertaking shall not be 
taken into account: (1) if the undertaking employs 50 to less workers on any day of 
the relevant year, and in any part of which a manufacturing process is being carried 
on with the aU of power or is ordinarily so canied on : or (2) if it employs 100 or less 
workers and the aforesaid manufacturing process is being carri^ on without the 
aid of power. 

If the quantum of the thing mentoned under (/) or (ii) above is shared Iqr 
interconnected undertakings, then each sudi undertaking is deemed to be a dominant 
\ undertaking. 

Where any goods of any description are the subject of djf^rcR/yhrmr of 
production, supply, distribution or control, every reference in this Act to such goods 
shall be construed as reference to any of those forms, whether taken separately or 
together or in sudi groups as may be prescribed. 

If an undertaking by itsdf or along with inter-connected undertaking does 
the things mentioned in Section 2 (d) (0 or (/O above according to any of the crite¬ 
ria, vfx., value, cost, price, quantity or capacity, of the gooods or services or the 



number of workers employed for the productUm, supply distributiou or emitrol of 
such goods or for the rendering of tu^ servioesi then such an undertakiDg will be 
deemed to be a dominant undertaking. 

In determining the question as to whether or not an undertaking is a 
dominant undertaking, regard shall be had to: (a) the lowest production (including 
supply, distribution or control of goods) made or services rendered by the undertak¬ 
ing concerned during the relevant year; and (b) the the figures published by the 
Central Government relating to the total production made or services rendered in 
India or any substantial part thereof duru^ the relevant year. 

Inter-connected undertakings means two or more business organizations 
which are related to each other by virtue of effective common ownership or effective 
common management control directly or indirectly. A company which is a 
subsidiary of another company is an inter-connected company. In India, certain 
business houses or groups exercise substantially direct or indirect ownership and 
management control of an effective nature over a number of business units. There 
may be common directors or common managing directors. There may be de jure 
control through majority shareholding or de facto control through minority 
shareholding. 

Two or more companies are deemed to be under the same management (/.e. 
common management) in the following cases, namely- a) where one company 
exercises control over the other or where both are under the control of the same 
group or a constituent of the same group ; (h) where the managing director or 
me fiiigpr of one company is also occupying the same position in the other com¬ 
pany : (c) where one company holds l/ird of the equity shares in the other or 
contr o l* I /3rd of the total membership of the Board of Directors of the other ; (d) 
where one or more directors of one company constitute, or at any time within the 
preceding 6 months (these 6 months are to be calculated from the date on which 
the question arises whether the two companies are under the management), consti¬ 
tuted 1 /3rd of the directors of the other, whether independently or together with 
the relatives of such directors; (e) where l/3rd of the equity shares in one company 
ate held by an individual belonging to a group whether by themselves or together 
with their relatives also hold I/3rd of the equity shares in the other company; 
(/) where a company or companies belonging to a group hold l/3rd equity shares 
in other companies ; (g) where l/3rd of the total voting power with respect to any 
matter relating to each of the two companies is exercised or controlled by the same 
individual, whether independently or together with his relatives or by the same 
company whether independently or together with its subsidiaries; (A) where l/3rd 
of the, total voting power with respect to any matter pertaining to each of the two 
oompd0iiMi.js exercised by individuab or companies belonging to a group or jointly 
by swib'iiii^viduajs and companies; (0 where the directors of one company are 
aocudlimie^ to act in accordt^ with ^e directons or instructions of one or more of 
the directors of the other or where the directors of both the companies are aocusto- 
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med to act in accordance with directiona, etc., of an indivldval whether beloogiOg to 
a group or not [Explanation I to Section 2 (g)]. 

Where a group exercises control over a company, such company and every 
other company whidi is a constituent' of, and controlled bjr, the group shall be 
deemed to be under the sanm management [Explanation 11 to Section 2 ^)]. 

Where two or more companies, under the same group hold in the aggregate 
l/3rd equity share capital in any other company, such other company shall also be 
deemed to be under the same management as the first-mentioned companies 
[Explanation 111 to Section 2 (g)]. 

In determining whether or not two more bodies corporate are under the same 
management, the shares held by the publte financial institutions in such bodies cor- 
potate shall not be taken into account. For example, undertaking B is inter-con* 
nected with undertaking A and undertaking C is inter-connected with undertaking B. 
Undertaking C is inter-connected with Undertaking A ; if undertaking D is inter¬ 
connected with undertaking C, undertaking D will be inter-connected with under¬ 
taking B and consequently with undertaking A and so on. 

Two or more undertakings shall be deemed to be inter-connected, if: (a) 
one or more undertakings which are inter-connected, jointly or severally, own. 
manage or control the other; (b) one or more individuals together with their 
relatives or firms in which they are partners, jointly or severally, own, manage or 
control the other; (c) inter-connected undertakings mentioned in (e) and persons, 
relatives or firms mentioned in (6) jointly or severally, own, manage or control the 
other [Explanation IV to Section 2 (g)]. 

The definition of inter-connected undertaking given in the Act is a very 
complicated one and is only to be inferred on the basis of facts, circumstances or 
some valid presumptions. The abolition of managing agency system in 1970 has 
resulted in a formal delinking of otherwise inter-connected undertakings. However, 
there is the phenomenon of a central decision-making authority for many apparently 
independent undertakings. This authority has tremendous hold on the fortunes of 
its empire consisting of diverse units operating in different businesses from steel to 
soaps. Trusted men may be appointed to manage the affairs of individual units, in 
accordance with the wishes of the parent group. Each case needs .to be carefully 
examined along several dimensions to determine the direct or indirect inter-connec¬ 
tion among ostensibly independent business organisations. 

Assets mean the value of assets as shown in the books of of the 

undertaking in question after making provision for depreciation or for renewals or 
diminution in value by wear and tear or otherwise. Liabilities are not to be 
into account while determining the value of assets. 

CmicentaaiioH of economic power is sought to be curbed and t ^ fTA l lr d 
through assumption of authority for approval by the Central Government in regard 
to certain activities of the large and dominant undertakings covered by m. 
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Thflw activities are taqmosion of exitting activities, estabUshment of new under¬ 
taking of an interoonnected nature, mergers or amalgamations and takeovers, and 
appointments involving inter-loddng directorships. Even an existing undertaking 
may be directed by the Central Government to split itself into independent units if 
its activities are found to be prejudicial to public interest. We shall examine below 
each of the above regulatory measures in some detail. 

(a) Segulatbm qf substantial expansion (Section 21) ; The provisions in 
respect of concentration of economic power apply to business houses whose assets, 
along with those of their inter-connected undertnkings come op to Rs. 20 crores and 
also to every dominant undertaking whose assets either in themselves or along 
with those of its interconnected undertakings are not leas than Ra. 1 crore. 

The purpose of the Section is to prewnt or at least to regulate concentration 
of economic power by regulating substantial expansion by the undertaking to which 
Part A of Chapter III applies. In the case of a company or companies having 
assets not less than Rs. 20 crores, substantial expansion would mean expansion 
which would result in an increase of not less than 25% of value of its 
assets before expansion. If the production, supply or distribution of any goods or 
provision of any services increase by not less than 25% of such production etc., 
before the expansion, such expanuon would also be considered as substantial 
expansion. In the case of dominating undertaking or undertakings having not less 
rupees one crore worth of assets, substantial expansion would mean expansion 
resulting in increase of 25% or more of production, supply, distribution or control 
of any goods or services over such production etc., of such goods or services before 
the expansion. 

Undertakings covered by thw provisions must give notice to the Central 
Government in prescribed from if it intends to substantially expand its activities 
by the issue of fresh capital or by installation of new machinery or other equipment 
or in any other manner. They must also disclose the scheme of finance for the 
proposed expansion and connections if any with other undertakings. Any other 
information prescribed by the Government has also to be furnished. 

Unless such proposal is approved by the Central Government, no undertaking 
can carry on its programme of substantial expansion as explained above. 

The Central Government may call for any information as may be required 
to satisfy itself that: 

(a) the expansion is not likely to lead to the concentration of economic 
power, 

(b) it is not likelyto be prejndiGial to public interest, and 

it is expedient in the public interest to permit the expansion. 

If the Central Government is satisfied, it may approve the proposal of 
sabstan^ eqxmsion by any undertaking by [this Fart. If, however, (ha Centnl 
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Oovwament feds tbat the matter should be further enquired into, it may refer 
the application to MRtP Commisiion for enquiry. The Commis^ would send 
a rqwrt to the Central Government after having sucl^ hearings as it thiwiM 
necessary. Thereupon, the Central Government may pass orders on the proposed 
ezpannon as it may think proper. After the Central Government’s approvd, the 
proposed sdieme of expansion and scheme of finance for such cjqiansiua cannot be 
modified without prior approval of the Central Govt 

It may be mentioned that ’substantial ezpansioa' does not require prior 
approval of the Central Government if 

1. the expansion is not by a dominant undertaking, 

2. it is in the same or similar lin^ and 

3. it is covered by Section 13 of the Industries (Development and Regula¬ 
tion) Act 

(b) Control over esnAlldimmt of new wukrtakiiigs (SeeiioH 22) : Any large 
undertaking (not being a dominant undertaking) whose assets alone or together 
with its inter-connected undertakings are of the value of Rs. 20 croies or more, 
(or the secretary on its benalf) has to apply to the Central Government for 
permission if it wants to establish a new undertaking of an inter-connected nature. 

This section does not apply to dominant undertakings. Nor does it apply to 
any new undertaking of any size which is an independent one and is not inter-eon- 
nected with any existing large undertakinp. Both the above types of undertakings 
can go ahead without the approval of the Central Government under the Act; but 
they may be subject to other Acts. 

For purposes of this section, a new undertaking imjdies production, distribu¬ 
tion, supply or control of a new produ^ or service, which is different from tho se 
already on the existing undertaking’s product or service line. The new undertniting 
may also be a new venture in the above sense without entailing the creation of 
a separate company. It can be of any size. 

The Central Government wil accord approval to sudi plan if it is «*«««< 
that it will be in public interest or will not lead to concentration. It may impose 
the same type of conditions on the undertakings as mentioned in Section 20. 

In both the above cases of expansion and establishment of new under¬ 
taking, the Central Government may insist on the undertakinp to present the 
scheme of finance for its perusal. 

It may further be noted tbat the expansion of existing product line (covered 

by Section 21) may be carried out at the same location where the business of the 
applicant undertaking is situate or at a different location or locations. Smw is the 
case with the establishmcut of a new undertaking. In both the above cases, it is 
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fannuterial whether or aot a dieiinct legal entity is proposed to be created, for pu^ 
poses of the Act. 

Contravention of Section 22 is punishable with fine which may extend up to 
Rs. 1 lakh and in the case of the offence being a continuing one, with a further fine 
extMiding up to Rs. 1,000 for every day for which the default continues. 

(e) Control over merger, amalgamation and takeover {Section 23 ): 

Under the provisions of this section, proposals for mergers, amalgamations 
or take-overs by or of undertakings covert by Chapter III, shall have to be 
approved by the Central Government only and not by any other agency or Court 
of law. The application for the approval has to be made in the prescribed form, 
along with a copy of the scheme. The Section covers mergers/amalgamations on the 
one hand and take-overs on the other. A merger/amalgamation is an arrangement 
whereby the assets of two or more companies become vested in one company 
(whether in one of the existing companies or in a new company) which has its 
shareholders, all, or substantially all the shareholders of the said merging com¬ 
panies. In a talm-over which is also termed as acquisition, one company seeks to 
purchase the controlling block of shares or the assets of another company with a 
view to acquiring control over the latter. 

The Section specifies that when an undertaking covered by Chapter III pro¬ 
poses a scheme of merger or amalgamation with another undertaking, or alter¬ 
natively when two or more undertakings propose to enter into a merger or amalga¬ 
mation as a result of which a new undertaking will come into existence to which 
this Chapter shall apply, it must get prior approval from the Central Government. 
The approval of the Central Government under the Act is not necessary in case, 
however, the merging companies are already inter-connected, already produce the 
ffma goods or services and are not dominant undertakings. For this type of com¬ 
panies, there are enough control tools in the hands of the Central Government 
through the Companies Act. 

Another provision in Section 23 requires that if an undertaking covered by 
Chapter III proposes to take over or acquire by purchase or otherwise the whole or 
part of another undertaking, it has to obtain prior approval of the Central Govern¬ 
ment. An application shall have to be made in writing to the Central Government 
in the prescribi^ form, which has to state the information about the inter-connec¬ 
tion with other undertakings and about the scheme for the proposed acquisition 
and such other information as may be prescribed. Once the scheme (proposal) has 
been approved by the Central Government, it shall not be modified except with the 
approval of the Central Government.- If the Central Government thinks that some 
inquiry about the scheme is required, it may refer the matter to the Commission, 
whete^>on, the Commission shall report its opinion to the Centrai Government. 
AAer receiving, its opinion, the Central Government may pass such orders as it may 
think fit. 
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However, if t aon-domiiUQt undertakiog registered under Chapter III pro¬ 
poses to acquire another uudertiking not coming under the purview of the chapter, 
both producing the same goods or sarvices, no approval of the Central Government 
is necessary. 

If a merger/amalgamation or take-over it effected by the undertaking 
covered under Chapter III without the approval of the Central Government, the 
latter may issue orders to the said undertakings 'to restore status quo ante (Section 
24). Precisely, in such circumstances, default is punishable under Section 46 of the 
Act itself with a Sne extending up to Rs. 1 lakh and Rs. 1000 for every day that 
' - the default continues. But. additionolly, the Central Government may, in consulta¬ 
tion with the Commission, order the undertaking to put an end to the contraven¬ 
tion and to divest itself of the stock or share capital or assets which it has acquired. 
The Central Government may also require the undertaking to carry out such other 
directions as the former may, in the circumstances, issue. 

The Supreme Court explained in Carew & Co.y. Union of Indla[(t975) 
25 see 791 : (/97d) 46 eomp. eas. 121]^ the significance of the term “under¬ 
taking” and circumstances in which Section 23 would be attracted. In this case. 
Carew & Co. prooosed to start a new company by the name of Shahjahanpur 
Sugar (P) Ltd. which was to take over the sugar factory of the former, as the 
factory was encountering difficulties for some years because of inadequancy of 
sugar cane supply. The new company was to have a capital of Rs. SO lakhs and 
work the sugar factory as its own undertaking. Carew & Co. was to get an allot¬ 
ment of 100% shares in the new compuiy and a’so charge more than Rs. 15| 
lakhs as consideration for the transfer of its sugar unit to the new company. The 
first-mentioned company sought approval of the Central Government under Section 
372 of the Companies Act for investing Rs. SO lakhs in another company and also 
under Section 23(4) of the M.R.T.P. Act for acquiring or purchasing a new 
undertakiog. The application having been rejected under both the Acts, 
the Company appealed to the Supreme Court under Section 55 of the 
M R.T.P. Act. The Supreme Court held that the Central Government’s approval 
was not needed under Section 23(4) of the M.R.T.P. Act, since what the company 
proposed to do was not the acquisition of an undertaking. There was no “under¬ 
taking” yet to be acquired Emphasis was laid on the fact that there can bo an 
undertaking within the meaning of Section 2(v) only when it is already engaged in 
the production, supply, distribution or controi of goods or services; bat in the 
instant case there was only a proposal to establish a new undertaking. The word 
( ' ‘undertaking’ is a coat of many colours as it has been used in diflferent sections of 
the Act to convey different ideals. In some of the Sections, the word has been used 
to denote the enterprise itself while in many other Sections it has been used to 
denote the person who owns it The definition of the word: ‘undertaking’ in Sec¬ 
tion 2(v) would indicate that ’undertakingi’ means the enterprise which is engaged 
in production, sale or control of goods, etc. “We think the question to be 
and answered is : Did the appellant make a proposal to acquire any undertaking of 
Shahjahanpur Sugar (P) Ltd., by purchase, take-over or otherwise ? To answer thhi 
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question, it is neoesiaiy to lee whether the sugar unit which was jMoposed to be 
transferred had been engaged in production, etc., as an enterprise of l^ahjahanpnr 
Sugar (P) Ltd. It is clear that on the date of the proposal, the sugar unit of the 
appellant had not become an undertaking of Shaljalmpor Sugar (P) Ltd. as it had 
not been engaged in the production of goods etc." 

(<0 Bggulatlon of tnter-lodctng HreetioiiMps iSeethn 25 ): 

Inter>locking directionsbips is a common phenomenon in India and is a power- 
fill means of perpetuating and proliferating concentration of economic power in a 
few big business houses. Under the Section, prior approval of the Central Govern- ^ 
ment is necessary if a director of a large or dominant undertaking (covered under 
Chapter III) is to be appointed as director of another undertaking. Any appointment 
contrary to the provisions of this Act shall be void. Prior approval is necessary only 
if the director is already connected with 10 undertakings as director and is sou^t 
to be appointed as director in more undertakings. This means that MRTP Act 
allows a person to hold directiorships in 10 inter-connected undertakings. If an 
appointment has been made in violation of the Act, the acts of such a director shall 
nonetheless be valid, but only as long as it is not shown to the company and to the 
director that the appointment is void. 

These provisioos also apply to the partners of a firm which is an “under¬ 
taking” within the meaning of the Act. Any transgression, without a reasonable 
excuse, is punishable under Section 47 with a fine which may extend to Rs. 2,000 
and Rs. 200 for every day during which the default continues. 

RegUlraion of Undertakings i Section 26 makes it obligatory for the under¬ 
takings (to which the provisions relating to prevention of concentration of 
economic power apply) to register themselves with the Central Government. The 
application for registration must be made within 60 days from the time at which 
the provisions become applicable. However, on sufBteient cause being shown for 
the default, the Central Government can extend such time. The application has to 
be made on a prescribed form. The Govt, shall maintain a register of such under- 
taldngs. The name of the applicant is entered in the roister and a certificate to 
that effect is issued. 

If, subsequent to the above-mentioned registration, the undertaking ceases to 
be one to which this part of the Act applies, then the undertaking may apply to the 
Central Government for cancellation of the registeration. Thereupon, the Govern- 
ment may, after making such enquiiy as it may think fit, cancel the registration and 
notify such cancellation in the Ofitoial Gazette. 

Dhbion <Sf Undertaking (Part 3 : Section 27): 

Part B of Chap^r III of MRTP Act permits Central Government to divide 
existing undertakings or inter-connections. This is a very drastic provision and is 
nstoredv^ only in exceptional cases, where public interest is v itally involved. 
Under4^)f^ision of this Section, ifJto Central Oovenunent feels that the 



17 


working of any undertaking covered under Chapter III k prejudicial to public 
interest or is leading or k likely to lead to the adp^on of monppolktio or restrio* 
tive trade practice, it may prepare a prbnafaek case for division of the business 
of the undertaking or its inter^nneeted undertakings and forward it to the MRTP 
Commission to investigate further and submit its recommendations. It is the 
prerogative of the Central Government to make the final decision on the matter 
after receiving the recommendations of the Commission. 

The Commksion may also advise the Central Government as to what should 
be the manner of division and what compensation (if any) should be payable for 
'such divkion. 

The Section contemplates only division of the business of the MRTP under¬ 
takings or division of inter-connections. Total reverence or break-up of inter¬ 
connection is ruled out. For purposes of this Section, all activitim carried on by 
way of trade by an undertaking or two or more inter-connected'undertakings may 
be treated as a single trade. Reference to the Commission for purposes of investiga¬ 
tion is obligatory on the part of the Central Government. But the final decision 
rests with the Central Government. The Commission may direct the division of 
any such trade. An order for the divkion of a trade may provide for all such 
matters as may be necessary to give effect to the divkion of any trade of the under¬ 
taking or of the undertakings or inter-connected undertakings including the follow¬ 
ing : ( 0 ) the transfer or vesting of property, rights, liabilities or obligations; ib) the 
adjustment of contracts either by discharge or reduction of any liability or obliga¬ 
tion or otherwise ; (c) the creation, allotment, surrender or conoellation of any 
shares, stock or securities ; (</) the payment of compensation ; (e) the formation or 
winding up of an undertaking or the amendment of the memorandum and articles 
of association or any other instruments relating the business of any undertaking; 
(/} the extent to which the provisions of the order can be altered by the undertak¬ 
ing ; (g) the continuation of any pending legal proceedings with such changes as may 
be necessary. 

Where *soch an order as aforesaid k in the contemplation of the Govern¬ 
ment, it may, with a view to achieve that purpose, prohibit, restrict the doing of 
anything that might impede the operation or making of the order and may impose 
on any person such obligations as to the carrying on of any activities or the 
, safeguarding of any assets, as it nay think fit. The Government may even appoint 
^.person to look after the activities ur saf^arding of the assets. 

If any offer of the undertaking ceases to hold office by reason of its divkion, 
he cannot claim any compensation. 

Any default k punkhable under Section 46 with fine which may extend up to 
Rs. 1 lakh and Rs. 1,000 for every day during which default continues. 

Section 28 defines the philosophy of the Government on the question of 
concentration of economic power, The various conridenitioR* crifari e, whicii 
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the Central Government and the MRTP CommiHion adopt while handling casea of 
conoenhration and exerdting their power are: efficient use of man, materials and 
other reaoufoes, economies of scale and production efficiency, defence needs, needs 
of home and export markets, technologic^ development and dynamism, opening up 
of new markets and new development areas, balance regional growth, encourage¬ 
ment of new entrepreneurship. 

It is clear from the above that some criteria are in favour of concentration, 
while others are in favour of diffusion. There is no hard and fast rule that all 
concentrations are prejudical to the public interest. In handling the proposals and • > 
postnres of undertakings covered under the chapter, pragmatic and non-ideological 
view is advocated even by the provisions of the MRTP Act. Section 28 is intended 
to fiimish the necessary perspective to the Central Government and MRTP func¬ 
tionaries in administering the Act. 

Section 29* enjoins upon ^the Central Government to provide a reasonable 
opportunity to the interested undertakings to represent their case before any final 
dMision either way is made. This is a part of natural justice to ensuse that all 
points of view are brought to bear on the final decision of the Central 
Government. 

When an enquiry by the Commission is felt by the Central Govt, to be 
necessary, then the latter must refer the matter to the former within 60 days. 
However, if the Government calls for further particulars, the period of 60 days 
will begin from the date on which such further particulars are furnished. 

The Commission shall submit its report and opinion within 90 days of the 
reference ; if it cannot do so, it must record in writing the special reasons therefor. 

The Central Government has to dispose of the matter within 60 days from the 
receipt of the Commission report. Section 30 further puts a statutory time limit of 
90 days for disposal of applications for expansion, establishment of new under¬ 
takings, merger/amalgamation and acquisition proposals and appointment of 
directors, in case no reference is made to the M.R.T.P. Commission. If, however, 
the Commission is to be taken into confidence by the Central Government while 
de aling with the applications, the time-limit for disposal is 210 days. 


Monopolistic Trade Practices : 

Under Section 2 (0, a monopolistic trade practice means a trade practice ^.\ 
which has or is likely to have the following effects: 


(e) A practice which has the effect of maintaining prices at an unreasonable 
level. Thi^may be attained by any method, e.g., by limiting, reducing 
or controlling the production of goods or services. 


(8) A practice which has the effect of unreasonably preventing or lessening 
v;.'.:.;^i!t;,., -..-opmpetition in the production, supply or distribution of goods or 
lorviceB. 
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(e) A proctioe ^ich has the ^ect of limitiog tedmical development or 
capital inveitment or caoiiag deterioration in the quality of goddi or 
services to the common detriment. 

Chapter IV (Sections 31 and 37) of the MRTP Act deals with monopolistic 
trade practices indulged in by monopolhtic undertakings, if such practto are 
prejudicial to public interest. A monopolistic undertaking, is defined by the Act as 
a dominant undertaking (as defined earlier) or an undertaking together with not 
^ more than two other independent undert^ings produces, distributes, suppliw or 
controls not less than 1/2 of the total goods or services of any description produced 
in India. For purposes of this Section, two types of undertakings are covered : 

(a) A dominant undertaking which by itself or together with inter¬ 
connected undertakings produces or controls not less than l/3rd of the 
total quantity/value of a product or service, and whose assets taken 
alone or together with its inter-connected undertakings are of the value 
of Rs. 1 crore or above. 

(b) An undertaking regardless of its assets and size, together with at least 
two other independent undertakings produces or controls not less than 
1/2 of the total quantity/value of a product or service in India. 

For purposes of bringing the second type of undertakings into the purview 
of the Section, the undertakings in question should be acting in concert or collusion. 
There has to be some evidence of joint action. Independ.ent action in competition 
to each other does not attract the provision of this Section. 

A monopolistic trade practice includes maintenance of prices at an articicially 
or unreasonably high level (or even a low level to drive out marginal competitors), 
limiting or regulating production and distribution of the product/service, attempt to 
limit competition among independent undertakings by collusive understandings and 
agreements, prevention of new competitors from entering the industry, allowing the 
quality of goods or services to deteriorate through deliberate neglect of technical 
development, capital investment, etc. All these practices indulged in by 
monopolistic undertakings in collusion with each other are monopolistic trade 
practices. A few major undertakings in an industry may collude and conspire with 
view to furthering their point and interests and to harm the interests of other 
Q Aipetitors and the buying public at large. Even a single undertaking commanding 
a^''leading market share may take advantage of its position, indulge in such 
monopolistic trade practices, and hold the other competitiors and the consuming 
public to ransom. It is absolutely essential to curb such practices without any 
hesitation. 

Monopoly power cannot be divorced from monopoly practice. By the very 
term, monoploy power means the ability of an undertaking alone or together sritb 
one or more other undertakings to exert control or influence over the structure and 
processes of the industry. By structre wc mean the sue, distrjbutiQn pf fha huahieit 
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units in tbe industry, tbe ownenhip and control structure in the industry, the 
number of business units in the industry and degree of free and open competition 
among them for inputs and output, and the degme oi openness of the industry for 
new firms to enter. By processes, we mean the patterns of production and supply, 
management, production mix and production, pricing, advertising and distribution 
and so on. Regardless of the conditions and relations between supply and demand, 
it is possible, by means of monopoly power, to exploit consumers, general public, 
suppliers, other marginal producers, and so on. This implies that even in a buyer’s 
market, monopoly power does not cease to be prevalent; only it may take difierent- * 
forms and adopt different tactics. 

Before proceeding with cases of monopolistic trade practices, the Central 
Government should form a pr/ma/cc/e opinion as to the guilt of such practices 
being indulged in by one or more monopolistic undertakings by processes of 
collusion and conspiracy in any industry. Thereafier, the Central Government 
should refer (reference is mandatory) the case to the MRTP Commission for an 
inquiry, whereupon the latter will investigate the matter and report back to the 
Central Government. If the Commisnon’s findings confirm the prevalence of 
monopolistic trade practices, the Central Government may pass suitable orders 
directing the undertakings concerned to ‘cease and desist* from such indulgence. 
However, the Central Government is not bound to pass such orders; the matter is 
left to its discretion (the Commission's report is purely advisory). But if the 
Commission's findings arc negative, the Central Government cannot pass any order. 
The nature of the Central Government’s order may take the following terms : 

(a) Directive to regulate production, supply, distribution or control of the 
spedfic goods or services. 

(b) Fixation of quality standards, terms of sale, supply or prices. 

(c) Directive to the undertaking or undertakings to discontinue pursuing 
monopolistic trade practices. 

Restrictive Trade Practices. 

According to Section 2(o), a restrictive trade practice means any practi^ 
which has or may have the effect of preventing, distorting or restricting competiti<^ 
in any manner. Thus, any agreement which is restrictive of competition, whatever 
be the manner of restriction, is a restrictive trad practice. Such a practice will be 
presumed in the following cases, namely, (a) if it tends to bring about manipulation 
of prices, or conditions of delivery or to affect the flow of supplies in the market 
relating to goods or services in such manner as to impose on the consumers 
unjustified costs or restrictions; or (6) ^it tends to obstruct the flow of capital or 
leioutoea into the itceam of prodnctioo. 
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Cbapten V and VI deal with nitrkdhw trade praotioea, the foriner beiog 
coofioed to the requicemeot of registratioa of teatrictive trade agreements with the 
Commissioa (Sections 33 to 36), while the latter deals with control of such practices 
(Sections 37 to 4l). 

A restrictive trade practice means a trade practice having the effect of 
preventing, distorting or restricting compmition, obstructing flow of capital and 
other resources into the stream of production or manipulating prices or supply of 
goods and services, so as to cause inconvenience and unnecessary additional cost to 
^he consumers. 

The following types of restrictive trade agreements are required to be 
registered with the Registrar of Restrictive Trade Agreements appointed by the 
Central Government. 


1. Agreement between producers or wholc'salers to restrict the persons or 
classes of persons to whom goods are sold or from whom goods are 
bought. 

2. Agreements requiring purchasers of some goods to purchase some 
other goods as. a condition for the sale of former type of goods. 

3. Agreements restricting the freedom of wholesalers or retailers to stock 
or sell any other products than those of the said manufacturers 
(exclusive dealership agreements). 

4. Agreement between producers, wholesalers or retailers to sell goods 
only at prices or other terms agreed upon between themselves (collusive 
price fixing). 

5. Any agreement to sell goods at such prices as would have the effect of 
eliminating competition or a competitor. 

6. Any agreement to limit restrict or withhold the output or supply of any 
goods or allocate any area or mmket for the disposal of the goods. 


7. Arvements to grant or allow discriminatoiy concessions or benefits 

including allowances, discounts, rebates or credit in connection with 

. dealings. 

1 : 

8. Agreements stipulating the minimum resale price at the retail level 
(Resale price maintenance). 

9. Agreement for the exclusion of a person carrying on a particular trade 
from the concerned trade association. 


10. Agreement not to employ or restrict the employment of any method, 
process or machinery in the manufneture of goods. 
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11. AnyagreemcBt whidi the Centml Government may proclaim to be a 
reatrictive trade agreement pimuant to the recommendation of the 
MRTP CommiMion. 

It is apparent that all the above types of agreements have the likely effect of 
preventing, dutorting and reducing free competition among manufactures and 
sellers, apart from Hamaging the interests of theeonsumiqg public. 

Ihe aforesaid provisions shall apply, so far as may be, in relation to agree¬ 
ments makii^ provision for services as they apply in relation to agreement. 
connected with the production, supply, distribution or control of goods. When an 
agreement of the above kind is made with the Central Government or with anybody 
with its authority, then it shall not require registration. 

Under Section 35, the Central Government shall, by notification in the 
Ofl B ^tiai Gazette, specify a day (hereinafter referred to as “the appointed day”) 
from which every agreement falling within Section 33 shall become registrable 
lunj fr the Act. However, different days may be appointed for different categories 
of agreements. Within 60 days from the appointed day—if the agreement existed on 
that day an application for registration of agreement (referred to in Section 33) has 
to be filed with the Registrar. And if the agreement is made after the said appoin¬ 
ted day, then it is to be furnished to the Registrar within 60 days from the making 
of the agreement. Such application to the Registrar shall contain such particulars 
as the na m«« of the persons who are parties to the agreement and the whole 
of the terms of the agreement. If the particulars of an agreement thus 
registeied undergo a change as to its terms or parties or if the agreement is 
jctf p n .ntiri before the expiry of the term, then the fact has to be brought to the 
notice of the Registrar within one month after the date of the change or determina¬ 
tion. 

If the agreement or alteration thereof (as aforesaid) is in writing, then either 
the original document or its true copy has to be produced for registration ; if not, 
a memorandum of its terms, signed by the person who is furnishing the parti¬ 
culars, has to be produced. The particulars jhall be furnished by a person who is 
or was a party to the agreement. 

Where an agreement of this {kind is in reference to goods or services dealt 
with in India and a party to the agreement carries on business in India, the agree¬ 
ment would require registration even if the other parties are not carrying on busi¬ 
ness toladia. 

Where an agreement is made by a trade association, the agreement shall be 
to be made by persona who are memben of the association or represented 
in it. Each such member shall be trotted as a party to the agreement. 
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defloitioii of raitrictive trade practice a> fiveB in the M.R.T.P. Act. The next step 
is to iMj ce the aeoesseiy invettigation to establish conclusively whether the parti* 
eiiiar practice is ptejudidal to the public interest. If the Commission comes to 
the conclusion after investifation that the particular trade practice is so prejudicial 
to the public intetest, it will pass orders directing the parties to the agreement or 
iinHiiratiinHitig or practice concerned to discontinue the practice (cease and desist) 
or to modify or ddete the offending parts of the agreement or understanding or 
practice in ways which cease to be prejudidal to public interest. As already stated, 
a restrictive trade practice, followed by a monopolistic undertaking becomes a 
monopolistic trade practice and in such a case, the Central Oovernmet and not the 
Commission is competent to pass orders. 

Under sub-section (2) of Section 37, if the party to any restrictive trade 
practice contained in an agreement requrats that he will himself modify the agree¬ 
ment so as to avoid the prejudicial element, the Commission may, instead of 
making an order under Section 37, delimit time for the purpose; should the Com¬ 
mission be satisfied that the agreement has been so modified, it may not make any 
order in regard to such practice. Sub-section (3) debars the Commission from 
making any order regarding an agreement for sale of goods which are bought not 
for reule but, for self-consumption and also regarding a practice which is expressly 
authorised by any law for the time being in force. Under. Sub-section (4), if, in the 
course of an enquiry, the Commission finds that a monopolistic undertaking has 
been indulging in restrictive trade practices, then it may pass such orders as it 
may think fit; then it may refer to the Central Government the matter together 
with its findings as to any monopolistic trade practice. The Government may take 
the necessary action in exercise of its powers under Section 31. 

Some points are important in this context. The Commission conducts only 
an enquiry and not a trial in regard to any restrictive trade agreement or- 
practice. The Commission’s 'cease and desist’ orders do not involve any positive 
punishment as such. The particular practice is just prohibited or is made invalid. 

In case, however, the parties to the outward agreements or practices violate them, 
then only the question of trial and punishment arises. 

According to Section 38, for the purposes of any proceedings before thq| 'v 
Commission all restrictive trade practices or agreements or understandings shall'' 
be deemed to be prejudidal to the public interest unless the Commission is satisfied 
on any one or more of the following drcumstances. The burden of proving existence 
of the exenvtiqg dremnstanees lies upon the concerned patties to the agreement or 
andetdaii^iig or practice. The parties have also to prove that, on the balance of 
drcumstances and facts, the agreement or understanding cannot be considered 
unreasondbie. 



<«) Protection of pablicagftiiutii\juty. In other wonta, the feetrietkm ii 
meant to protect the pubtic’a interest. 

(h) The restriction is positively heneficial to the'pnbiic in specific and sub*, 
tantial ways. 

(c) The restriction is just a countei^measure against another restriction by 
other competing firms: 

(d) Restriction is in the interests of protecting export business. 

(e) Restriction in the interest of maintaining employment. 

(/) Other restrictions which are reasonably required for purposes connect* 
ed with the maintenance of a restriction which the M.R.T.P. Commis* 
sion has upheld. 

(g) On balancci the said restriction does not discourage competition. 

Sub-section (2) of Section 38 provides that “purchasers*’, “consumers" and 
“users’* include persons purchasing, or consuming or using for, or in the course of, 
trade or business for public purposes ; and references to any one person include 
references to any two or more persons being inter-connected undertakings or indivi¬ 
duals carrying on business in partnership with each other. 

The Commission is expected to weigh the generally beneficial effects against 
the harmful effects of the agreements or practices before it is satisfied as to the 
permissibility or otherwise of the same. 

Section 39,40 and 41 deal with a particular restrictive trade practice, namely 
the extensive practice of “resale price maintenance" whereby a retailer or trade is 
compelled to sell products (which he buys for resale purposes) at a minimbm price 
stipulated by the wholersaler or producer. This practice is declared void statutorily. 
The Act also protects those retailers or traders who refuse to abide by restrictive 
stipulations of the wholesalers or producers in regard to resale price maintenance, 
from being victimised in any way. Certain exemptions from the provisions are 
provided if the concerned parties are able to satisfy the Commission that the 
practice of resale price maintenance in the case of particular class of goods or 
, services is in public interest to the extent that it is anti-inflationary and that other* 
wise the quality of the goods or services will deteriorate. 

Section 39 (1) provides that any term or condition of a contract for the sale 
of goods by a person to a wholesaler or retailer or any agreement between 
a person and a wholesaler or retailer relating to such sale is void in so far as 
it purports to establish or provide for the establishment of minimum prices 
to be chained on the resale of goods in India. It may be noted that whemas all 
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other forms of restrictive practice becomes void oniy by an order of the Commis¬ 
sion after an enquiry, lesaie price maintenance is statutoriiy deciared void. 

Section 39 (2) provides that no supplier of goods—whether directly or 
through any person or association of persons acting on his behalf—shall notify to 
dealers or otherwise publish on or in relation to any goods a price stated or 
calculated to be understood as the minimum price which may be charged on the 
resale of the goods in India. Thus, this provision forbids the trade association in 
any way aiding such a price. 

Section 39 (3) extends this prohibition of resale price maintenance as much 
to patended goods (including articles made by a patended process and articles 
made under any trade mark) as to other goods. And notice of any term or 
condition which is void by. virtue of Section 39 or which would be so void if 
included in a contract of sale or agreement relating to the sale of such articles shall 
be of no effect for the purpose of limiting the right of a dealer to dispose of that 
article without infringement of the patent or trade mark, as the case may be. But 
according to the proviso to this sub-section, the validity of any term of condition 
of a licence granted by the proprietor (or licensee or assignee) of a patent or trade 
mark, which regulates the price of any patented article, is not affected by Section 
39 even though such regulation of price seeks to fix a minimum price at which the 
patented article may be sold by the proprietor, licensee or assignee. 

Section 40 of the Act deals with the prohibition of other measures for 
maintaining resale price. Accordingly, sub-section (1) enjoins that no. supplier 
iha » withhold supplies of any goods from any wholesaler or retailer seeking to 
obtain them for sale in India on either of the grounds that: (a) the wholesaler 
or retailer has sold in India at a price below resale price goods obtained from that 
supplier, or has supplied such goods to a third party who bad done so; (b) the whole¬ 
saler or retailer is likely, if the goods are supplied to him, to sell them in India at a 
price below that price or supply them to a third party who would be likely to do so. 
Thus, the supplier is prevented from withholding the sale of goods to such a dealer 
in order to pressurize him to follow the supplier—enforced resale price main¬ 
tenance. However, sub-section (2) permits such withholding of sale by the supplier, 
if the buyer’s intention in purchasing the goods is to use them merely as hss letulers 
[i.«., selling goods (otherwise than in a genuine scakonal or clearance sale) not for 
meking fvofits but just foT attracting to the establishment customers 'who are 
likely to purchase other ^oods or otherwise for advertising his business]. 

;:SM)^>*S6ction (3) specifies certain cases in which a supplier shall be deemed 
to bn i^j thhiotoi ng supplies from a dealer, e.g., (0 if he refuses or fails to supply 
those goods to the order of the dealer ;(/iJir be refuses to supply those goods to 




the dealer except at prices, or oA terns or oonditioiis as to credit, discount or other 
natters which are less favourable than those at or on which he nomally supplies 
those goods to other dealers carrying on bnsineas in similar dicumstances; or (fli) 
if he treats a dealer, notwithstanding a contract with such dealer for the supply Of 
goods, in a manner less favourable than that in which be normally treats othn 
dealers in respect of time or methods of delivery on other matters arising in the 
performance of the contract. 

A supplier shall not be deemed to be withholding supplies of goods, if, in 
addition to either of the grounds referred to in sub-section (1), he has any other 
ground which alone would entitle him to withhold such supplies. In other 
words, if the supplier has any other valid ground (than either of the afotesrid 
grounds) to withhold the supply to enforce resale price maintenance, be cannot be 
guilty of "withholding the supply'*. 

Section 41 of the Act empowers the Commission to grant exemption to any 
goods from the operation of Sections 39 and 40. It may be granted on a reference 
being made by the Registrar or by any other interested person. The exemption 
may be granted if the Commission is satisfied that in the absence of a minimum 
resale price system—(a) the quality of the goods or their variety would be substan- 
tiially reduced to the detriment of the public as consumers or users; or (b) the 
retail prices would, in general and in the long run, be increased to the deteriment of 
the public as such consumers or users ; or (c) the necessary services actually provi¬ 
ded with the sale of the goods by retail would ceases or be reduced substantially to 
the detriment of the public as consumers or users. 

INVESTIGATION, PENALTIES AND MISCELLANEOUS PROVISIONS 
Information and Inspectors 

Section 42 deals with the Registrar’s power to obtain information, if the 
Registrar reasonably believes that a person is a party to an agreement containing a 
restrictive trade practice and consequently it is registrable under the Act, he may 
serve notice upon such person at any time but not less than that of 30 days. The 
notice has to ask him to state whether he is a party to any such agreement; if so. he 
has to furnish to the Registrar such particulars of the agreement as may be speci¬ 
fied in the requisition. Such person or any other person who is also a patty to the 
agreement can be required by the Regbtrar to furnish unte him further documents 
or information which are in his possession or control. 

Where a notice under Section 42 is required to be served on an association 
it may be served on the secretary, manager or other similar oflBce of the associa¬ 
tion and the association itself will be treated as a party to the agreement to which 
the assodition is a party. 
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Whenever the aforeeaid particolan ai called for by the R^‘itrar are not 
furauhed, he shall apply to the Comtnission whereupon the Commission may: 
(a) order the person or association to flimish the particulars within the time sped* 
fled in the order ; or (h) authorise the Registrar to treat the particulars or informa¬ 
tion in any document already in his possession as the particulars relating to the 
agreement; or (c) restrain the parties from acting on the agreement, it' the Commis¬ 
sion is satisfied that the refusal to furnish the information is wilful. 


Section 43 empowers the Central Government to call, by a geno'al or 
special order, upon any undertaking to furnish to the Govt, periodically or as and 
when required any information concerning the activities carried on by the under¬ 
taking, its coonecti<Mis with the other undertakings. Information may also be 
required as to the organisation, business, cost of production, conduct, trade prac¬ 
tice or management of the undertaking in order to enable the Government to carry 
out the purposes of the Act. 

Section 44 provides for the power to appoint Inspectors. If the Central 
Government is of the opinion that an undertaking has been indulging in a monopo¬ 
listic or restrictive trade practice or trying to acquire control over any dominant or 
inter-connected undertaking, then the Govt, may appoint one or more inspectors in 
order to make an investigation into the affairs of the undertaking. The inspector 
thus appointed shall have the powers and privileges which are accorded to an 
inspector under Sections 240 and 240A of the Companies Act, 1956. 


Offences and Penalties (Section 45 to 53) 

OFFENCE 

(a) Contravention of Section 21 

(b) Contravention of Sections 22, 23, 
24 or 27. 


(r) Contravention of Section 25 


(d) (I) Failure to register an agree¬ 
ment containing rmtiictive 
trade practice 

(II) Failure to legistet an under¬ 
taking 


PENALTY 

Fine extending up to Rs. 1 
iakh. 

Fine extending up to Rs. 1 
lakh and Rs. 1000 for every 
day, after the first day, during 
which the contravention conti¬ 
nues. 

Fine up to Rs. 2,000 and 
Rs. 200 for every day, after 
the first day of default. 

Fine up to Rs. 5,000 and 
Rs. 500 for every day after 
the first day of default. 

Fine up to Rs. 1,000 and 
Rs. SO for every day of 
default 
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(e) (0 Furnhhing of false particulan 
etc,, supplies or destruction 
of any material document. 

(ii) Failure to furnish information 
u/ss 43 or 42. 


(/) Failure to comply with orders 
u/ss 13, 31. 37 


(g) Violation of resale price mainte¬ 
nance agreements under sections 
39 and 40. 

(/i) Wrongful disclosure of informa¬ 
tion contemplated by Section (.0. 

Miscellaneons 


Imprisonement up to 6 months 
or fine up to Rs. 5,000 or both. 


Imprisonment up to 3 months 
or fine up to Rs. 2,000 or both 
and Rs. 100 for every day of 
default 

Imprisonment up to 6 months 
or fine up to Rs. 5000 or. both 
and up to Rs. 500 for every 
day of default 

Imprisonment up to 3 months 
or fine op to Rs. 5.000. 


Fine up to Rs. SOO or impri¬ 
sonment up to 6 months or 
both. 


(/) Power to impose conditions: Under Section 54, the Central Govern¬ 
ment may, in granting its approvals or exemptions under the Act, impose any 
conditions it likes and also modify any scheme of finance. In case these conditions 
are not fulfilled, it may rescined or withdraw the approval, sanction, permission, 
confirmation, recognition, direction, order or exemption made or granted by it. 

(2) Appeals’. The orders of the Central Government as well as of the 
Commission are appealable. Appeal is to be made to the Supreme Court on any 
of the grounds specified in Section 100 of the Civil Procedure Code. The time for 
appeal is 60 days from the date of the order (Section 55X 

(3) Jurisdiction as to offences {Sections 56 to 58): The ofiences under the 
Act can be tried only by a Presidency or first class Magistrate. A court can take 
cognizance of any oflence punishable under the Act only on a report in writing of 
the facts constituting such offence made by a person who is a public servants as 
defined in Section 21 of the Indian Penal Code. The Presidency Magistrate or the 
first class Magistrate is empowered to impose heavy fines under Sections 45 and 46 
of this Act, inspite of the fact that Section 32 of the Code of Criminal ProceduK 
limits their normal power to the imposition of fines up to Rs. 1,000 only. 

(4) Protection regarding statements made to the Commission : Section 59 

ensures any one giving evidence before the Commission that a statement 
made by him shall not be used afaiost lum in any dvU or eriminal prooeedidgs. 
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But if the iteteiiieiit ii fkisei he can be prosecuted for giving false evidence. 
The protection is available if the following two conditions are fulfilled, 
namely, (I) the statement is made in answer to a question put to him by the Com* 
mission; and (A) it is relevant to the subject-matter of the enquiry. 

(5) Restriction on disclosure of information : Section 60 ensures an under¬ 
taking or company that any information collected from them by the Commission 
shall not be disclosed to others except for the purposes of this Act without the pre¬ 
vious permission in writing of the owner. Therefure, no one should labour under 
any misapprehension that information obtained in respect of an undertaking 
will be made available to its business rivals and others except with the consent of 
the owner of the undertaking. But such disclosure of information is permissible 
only in connection with the legal proceedings pursuant to the Act or in connection 
with any criminal proceedings taken in pursuance of the Act or otherwise. 

(6) Power to require report : Under Section 61, the Central Government 
may, at any time, require the Comminion to submit to it a report on the 
general effect on the public interest of such trade practices as, in the opinion of the 
Govt., either constitute or contribute to monopolistic or restrictive trade practices or 
concentration of economic power to the common detriment. 

Under Section 62, the report of the Commission relating to the execution of 
the provisions of this Act'''and an annual report have to be laid by the Central 
Government before both Houses of Parliament. 

By virtue of Section 63, every member of the Commission, the Director and 
the Registrar, and every member of the staff of the Commission, and of the 
Director and the Registrar shall be deemed to be public servants within the mean¬ 
ing of Section 21 of the Indian Penal Code. Section 64 lends protection to all 
these persons in respect of any action taken by them in good faith under this Act. 
No snit will be maintainable against the Central Government or its officers or 
employees for any damage caused by anything done in pursuance of the Act. 

(7) Inspection of Register : The register maintained by the Registrar, 
other than the special section, is open to public inspection. 'The hours of, and the 
fees for, inspection can be prescribed by the Central Government; but the fees 
must not nceed Rs. 2S. The special section of the register being confidential 
in character, it shall not be open to public inspection. A demand may be made for 
extracts from the register on payment of the prescribed fee, which must not exceed 

for 100 words. Excerpts from-such register as certified by the Registrar 
te admissible in evidence in legal proceedings (Section 65). 

¥ou will have observed that the M.R T.P. Act deals with: 

A. Notice or Application to ike Central Gort. by tmdertakings to whom Part 
A of Chapter 111 applies: (0 Certain undertakings are required to be registered 
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with the Central Government. Such undertaking! are thoie contained m Section 20 
diacossed earlier. The proviaions of Sectiona 26,21,22,23 (2), 23 (4) dt 2S. The 
proviaiona are aa under: 

SeetlM 26 (Registration of undertaking). Read the proviaiona diacuased 
hereinbefore and note that: (a) the applicatioia for regiatration haa to be in Form 
VI; (b) if the proviaiona of Part A of Chapter HI ahall ever ceaae to apply aubae- 
quent to the registration, the undertaking ia at liberty to make an application for 
deregistration ; (r) The term 'undertaking* means [vide Section 2 (v)] an undertak¬ 
ing which b engaged in the production, supply, dutribution or control of goods of 
any description of service of any kind. If the business undertaking of the company 
is nationalised, the company ceases to be an undertaking within the meaning of the 
Act; (d) one of the criteria for registration b the value of assets, which, in relation 
to an undertaking, means the value of its assets as shown in its books of account 
after making provbion for depreciation or for renewab or diminition value. The 
determination of value is contioveraial. But the Central Govt, takes value ass bown 
on the assets-side of the balance sheet of a company (eiclnsive of accumulated 
losses and miscellaneous expenditure not written off) as the value of assets of that 
company. Such figure may include investments in or loans to inter-eonneeted 
undertakings. 

Section 21 (Substantial Expansion): In this context, note that: (a) Substan¬ 
tial expansion occurs: (1) if there is an increase in 'talue of assets by 25% or more in 
the case of an undertaking or other than a dominant undertaking ; or (ii) if there is 
an increase in the production, supply or distribution o/ goods or the profisUm of 
services by 25% or more in the case of all undertakings registered under Part III. 
(b) The aforesaid increase should be the result of increase in activities: (0 by the 
issue of fresh capital; or (ii) by the installation of new machinery or other equip¬ 
ment ; or (III) In any other manner (Thb phrase falls within the compass of EJusdem 
Generis rule), (r) It is open to the Central Government to refer the proposal for 
substantial expansion to the MRTP Commission for enquiry before passing order 
thereon, (d) Once the Central Govt, approves the expansion, the company cannot 
modify the scheme or the relative scheme of finance without the Govt’s previous 
approval, (e) Restrictions are inapplicable to any industrbl under taking (which b not 
a dominant undertaking) to which Section 13 of the Industries (Development and 
Regulation) Act applies, in so far as the expansion relates to prodnction of the same 
or similar type of goods. (/) The categories of goods moat be ascertained with 
reference to MRTP (Classification of Goods) Roles, 1971 (Annexure I). 

Section 22 (New Undertaking) : Note that: (a) Previous permbsion of the 
Central Government b necessary. (6) The application should be in Form II and set 
out the following information, namely, inter-connection (after establisbmenO 
with other undertakings; scheme of finance; and such other information as may be 
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I»eacrib6d. (e) Modification in any idieme of finance on the strength of which the 
Central Oovt, approved the establishment of a new undertaking is permissible only 
with the previous ayproval of the Govt 

Section 23 {Merger or Amalgamation) : Note that: (a) The following mhemes 
cannot be sanctioned by any Conrt or be recognised for any purpose or be given 
effect to, unless the schemes have been approved by the Central Government, viz., 

(f) the scheme of merger or amalgamation of an undertakiQg registered/registrable 
under the Act with any other undertaking ; (ii) the scheme of merger or amalga- 
nution of 2 or more undertakings which have the effect of bringing into existence ^ 
an undertaking registrable under the Act. (b) The application shall be in Form III. 

(c) Scheme of merger or amalgamation of such interconnected under-takings as are 
not dominant undertakings and produce the same goods (within the meaning of the 
MRTP (Classification of Goods) Rules, 1971) needs no approval. If the scheme 
has been effected in contravention of the Act, the Central Govt, may direct the 
undertaking concerned: (i) to cease and desist from such contravention; (ff) to 
divest itself of the stock or other share capital or assets so acquired ; and (///) to 
carry out any other direction of the Govt 

Section 23 (Acquisition of other undertaking ): (a) It is necessary to obtain 
Central Government's approval if an undertaking registered/repistrable under the 
Act proposes to acquire by purchase, take-over or otherwise the whole or part of 
an undertaking which will or may result either in the creation of an undertaking 
registrable under the Act or in the undertaking becoming inter-connected with an 
undertaking registrable under this Act. (b) Form IV prescribed. The application 
should contain information in respect of: (!) inter-connection with other undertak¬ 
ings ; (10 scheme of finance regarding the proposed acquisition; and (lit) such . 
other particulars as may be prescribed, (c) After the approval of the proposal, 
neither it nor the relative scheme of finance can be modified except with previous ' 
approval of the Central Govt, (d) Restrictions do not apply to any acquisition 
where both undertaldngs are not dominant and produce the same goods (with the 
meaning of the MRTP (Classification of Goods) Rules, 1971); the exemption is not, 
however, applicable, if, as a result of the acquisition, an undertaking comes into 
existence, to which Section 20 (a) or (b) would apply, (e) The consequences of ^ 
contravention of the Act are the same as mentioned in the preceding paragraph. 

Section 25 (Appointment of Directors): Read the Section discussed earlier 
ind note: (a) That prior approval of the Central Govt, is required for appoint- 
XMptof a person as director of any undertaking if he is a director of more than 
; - interconnected undertaking registered/reglstrable. (b) Though the non-obtain- 
aent of the approval tenders the appointment void, nevertheless any act done by 
the director is not invalid merely by raason of the void appointment 
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Authority to whom notice n/s 21 ani l/tpptieations under other Sectknu ^ 
Outpter III to be subntitted : Dept, of Comp. Affairs, Ministiy of Law, Jutioe and 
Company Affairs. Shastri Bhavan, Dr. Rajendra Prasad Rd., New Delhi-1. 

77me limit {Section 30). {a) The Oovt. (Dept, of Comp. Affairs) has the 
option, in case of necessity, to refer the matter to the MRTP Commission for 
enquiry before giving a decision, (b) Snch reference has to be made wi thin 60 days 
from the date of receipt of the Notice or Application and the Commission to r^rt 
thereon within 90 da 3 rs from the date of reference, (c) Govt, has to dispose of the 
matter within 90 days from the date of the receipt of the Notice or Application, 
where no reference is made to the Commimion for enquiry, (d) Further particulars 
being called for by the Govt., the prescribed period has to be computed from the 
date of furnishing such particulars, (e) Period for taking deciMonrby the Govt, 
or Commission is extendable for special reasons recorded by it in writing. 

Consideration for Application {Section 29). (a) Any person thought to be 
interested in the matter under the Govt’a consideration has to be given a reason¬ 
able opportunity of being heard; Commission, in case of reference, also to give 
opportunity to the person interested tn the matter to present his view in the 
matter. 

Guiding Principles (Section 28): The Central Govt., in exercising its power 
under Chapter III, has to take into account all matters which appear in the parti¬ 
cular circumstances to be relevant. Among other things, regard shall be had to the 
need consistently with the general economic position of the country : (/) to achieve • 
the production, supply, distribution, by most efficient and economic means, of the 
goods of such types and qualities in such volume and at such prices as will best 
meet the requirements of the defence of India, and internal and international 
markets ; (iV) to have the trade organised in such a way that its efficiency is 
progressively increased; (Hi) to ensure the best use and distribution of men, 
materials and industrial capacity in India; (ir) to effect technical and technological 
improvements in trade and expansion of existing markets and the opening of new 
markets: (v) to encourage new enterprises as a countervailing force to the 
concentration of economic power to the common detriment; (vi) to rqpilate the 
control of the material resources of the community to subserve the common good ; 
and (vii) to reduce the disparities in relation to areas which have remained distin¬ 
ctly backward. 

J 

) B. Registration of Agreements relating to Restrictive Trade Practices 

1. Registrable Agreements (Section 33). Any agreement falling within one 
or more of the categories specified in the Section needs registration with the Regist¬ 
rar of Restrictive Trade Agreements. All these categories have already been men¬ 
tioned at pages 21-22 of this Study Paper. 

2. Exemption from RegistraHm. The following agreements are exempt 
from registration, Wr-. (0 any agreement expressly authorised by or under any law 

V-r-jjigMtw . ■ V -.i 



for the time bewg in force j {U) $09 agreement having the approval of the 
Centnd Oovemnaent; and (ffO any agreement to which the Government ia a 
party. 

3. Restrictive Trade Practice [S. 2(0)]. Read the discuarion of thia toidc 
fiompagea21—22 ofthia Study Paper and note that Trade Practice meanaany 
practice lelatfaig to the carrying on of any trade and inclodea (/) anything done by 
any peraon which controbor affecta the price charged by, or the method of 
trading of, any trader or any claaa of tradera, (fO a aingle or belated action of 
any peraon in relation to any trade. 

4. R^lstratlm of Agreements (Section 35). Read the dbcuaaion of the 
Section from page 22 of thb Study Paper. Accordingly, all the 11 agteemenb 
mentioned at pagea 21-22 (aupra) have become regbtraUe with effect from Dec. 1, 
1970. 

5. Ttme-llmlt. All agreementa in force aa on Dec. 1,1970 diould have been 
reghtered within 60 daya therefrom. An agreement made after the aaid date needa 
be regbtered within 60 daya from the making thereof. 

6. Form. None preacribed. However, the following particulara in respect 
of every agreement have to be fumbhed to the Regbtrar, viz., (i) the names of the 
perrons who are parties to the agreement and (0) the whole of the terms of the 
agreement. 4 copies of the agreement needing regbtration may be sent along with 
a covering letter. The copies should be duly verified as true copies. If the agree¬ 
ment b not in writing then a memorandum in writing tiiould be preferred and filed, 
signed by the person hy whom the particulars are furnished. The company should 
also fur^h a certificate in Form VIII signed by the person. 

7. Applicant. Any party to the agreement or hb duly authorised agent 
may file it. Thereupon, the provisions relating to regbtration are deemed to have 
been complied with by all persons concerned. 

8. Parties to the Agreement. Note:(0 It is not essential that both the 
parties should be carrying on business in India. SuflBce it would, (e) if the 
agreement relates to production, supply, distribution or control of goods or the 
performance of services in India, and (b) if any party to the agreement carries on 
bnsineBS in India. (10 In respect of an agreement entered into by a trade associa¬ 
tion, all persons who are members of the assodation are deemed to be parties to 
the agreement (III) A trade association itself b considered as a party to an 
agreement and the agreement for the constitution of the association b registrable in ' 
cues where the assodation gives to the members specific recommendations express 
or implied. 

9. ^ Place offliljv- The Regbtrar of Restrictive Trade Agreements, Depart- 
bian t cif Company '^Affairs, Travancore House, Kasturba Gandhi Marg, 
NewH^ 

- f Fee. No filing fee. 

' i1. Variation of Detemdnetlon. J^j variation or diange in the Agreement 

already submitted for regbtration must be notified to the Regbtritt' within ONE 
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month from the date of Bodi change. If any agreement b determined otherwbe 
than by efflin of time^ particalan of detennination are reqniied to.be filed within 
ONE month from the date of determination. 

12. Exemption. Any party to the Agreement may ^|dy for exemption 
from regbtration of the Agreement or any part thereof on the ground that the 
agreement or part thereof has no rabstantial economic ■ignififtannw. 

13. Register (Section 36). Already dbcnased at page 23 of ihb Study 
',Pq>er. The Register-other than the Special Section—may be inspected by the 

person upon payment of a fee of Rs. 10. 

14. Penalty for failure to register Agreanents without reasonoMe cause. 

Fine extending to Rs. 5,000/-; in case of continuing offence, a farther fine up 
to Rs. 500/- for every day after the first daring whidi the failure continues. 

M.R.T.P. RUUSS 

Section 67 of the M.R.T.P. Act empowers the Central Government to make 
rules (by notification in the Official Gazette) to carry out the purposes of thu Act. 

In exercise of this power, the Central Government which had made rules under the 
name and style of Monopolies and Restrictive Trade Practice Rules, 1970 further 
amended them under the style of MRTP (Amendment) Rules, 1976. These rules 
are briefly summarbed below. 

Rule 2 (I): The word "form" mentioned in these rules means a form specified in 
the Schedule to these rules. 

N-B. For any snch Form, students should refer to Sengu p t a on tte 
Monopolies and Trade ftoctices Act of 1980 Ediflon-PabUshed by 
Eastern Law House (P) Ltd., 54 Canesb Cbnnder Avemie Gakotta- 
700013. 

(II) Where the undertaking is owiud by a body corporate. "Principal offioer"_ 
in relation to an undertaking means (/) the managing director of the" 
body corporate or (it) any other director, manager or secretary of 
the body corporate, who has been authorised by the Board of 
Directors of such body corporate by means of a resolution in that 
behalf. It may, therefore, be remembered that a company secretary 
^ must be thoroughly conversant with the M.R.T.P. Act and the rules 

framed thereunder for discharge of hu statutory duties. 

Specimen Resolatioa regarding Principal Officer 

"Resolved that any one of the directors or the secretary for the time being 
of the Company be and b hereby authorised to sign on behalf of the Comparqr 
all letters, forms, applications and other documents prescribed or tegnired to be 
submitted to the Central Government and/or to the M.R.T.P. Commbsitm under 
the M.R.T.P. Act, 1969 and the Rules prescribed thereroder’.’ (Bpafd^l^gai)^^ 
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Whert die widertdkitig U owned by afimit i»iiicipal officer means any partner 
thereof and where U is owned or amtrotted by an indirldudl or association of 
ImBrlduals or personsi principal officer means any individual who is in charge of the 
management of snch undertaking. 

Side 3: Notice or application to the Central Government under the Act has 
to be sent to the Department of Company Affairs of the Government, along with 
11 copies thereof. But in respect of applications made under Sections 25 and 26 of 
the Act, these are to be accompanied by one copy and 4 copies thereof respectively. 

Side 4 : Repeated. 

Rule 4 A \ (1) Before giving a notice under sub-section (1) of section 21 or 
making an application under sub-section (2) of section 22, or sub-section (2), or sub¬ 
section (4) ofjsection 23, there shall be pub&bed, by or on behalf of the undertaking, 
person or authority giving the notice or making the application, a general notice to 
the members of the public in Form 1-A, Form II-A, Form III-A or Form IV-A, as 
the case may be in the maimer specified in sub-rule (3). (2) The Central Govern¬ 
ment may, if it is satisfied that any person interested in the matter was prevented 
by sufficient cause from making a representation to the Central Government 
within the period of fourteen days specified in a general notice published under 
sub-rule (1), permit such person to make such representation within a further 
period not exceeding fourteen days. (3) Every publication of a general notice 
referred to in sub-rule (1) shall be made—(i) at least once in a journal relating 
to trade in India; (ii) at least once in an English daily newspaper circulating in 
the whole or substantially the whole of India; (iii) at least once in a newspaper 
published in the language of the region in which—(a) the principal office 
of the uudertakiug, or if the uadertakiog is a company, the registered office 
of the company, is situate; or (b) the person or authority giving the notice 
or making the application is resident or carries on business or personnally 
works for gain and (iv) at least once in a newspaper published in tbe^ 
language of the region in which—(a) the substantial expansion is proposed ; or 
(b) the new undertaking is proposed to be established; or (c) the new undertak¬ 
ing coming into existence as a result of merger, amalgmation or acquisition, is 
proposed to be established, if such re^on is different from the region specified 
in clause (iii). (4) A copy of every publication under sub-rule (3) together with 
a certificate as to the date of publication thereof shall be attached to the notice 
application, as the case may be. 

Contents of General Notice: (a) To indicate the substance of the Notice 
or the Application, as the case may be. (b) To state that any person interested 
should (if be so pleases) intimate.to the Govt. (/) his views on the proposal (if any) 
(10 the nature of his interest therein. 

. PubScatloH of General Notice. To be published once in: (e) a journal 
<!-Mating to trade in India, e.g., Indian Trade Journal, Commerce, Indian Finance, 
CaiHtBl etc., (b) an English Daily cifCBIating in the whole or substantially the 
wlude ofladii,e.f. StateNPUt limn tff India, Hindu, Indian Bq)iess,eto. 



SiAmbsion ff copies of Notke ; Copin of notion pnUidied « nfownid 
should be attached to notice under Section 21 or applications under othn sections 
along with the certiflcatn (u to the date of publication) of the person (s) making 
such publication. 

Mute 5 1 Notice under Seetkm 21 tAsitli be in Form I and be accompanied 
by a treasury challan or a receipt from the bank evidencing the payment ctf a fee 
of Rs. 200/-. The Department of Company Affairs, on receipt of the. sahl 
notice, must record therein the date of its receipt and communicate forthwith such 
date to the undertaking. Before referring the notice to the Commission or before 
,passing any order thereon, the Central Govt, may require the undertaking to furnish 
additional information within a period to be specified by the Govt. The Central 
Govt., may, however, (by general or special order) specify any other form of notice 
than Form T. The specification of the form other than Form I can be made if it is 
thought to be necessary or expedient so to do in the interests of the defence of 
India, security of the State or in the public interest. 

Rule 6 : As regards application under Section 22(2) (regarding New 
Undertaking) of the Act, all the provisions of Rule S shall apply, except that the 
application has to be in Form II. 

Rule?: In respect of an application under Section 23 (regarding Amalga¬ 
mation or Merger and Acquisition) of the Act, all the provisions of Rule 5 ■h*ll 
apply, except that the application has to be in Form IIL 

Exemption : Govt’s approval is not necessary to a scheme of Merger or 
Amalgamation if the undertakings: (i) are interconnected, (it) are not dominant 
undertakings and (iii) produce the same goods [Section 23(3). The term “goods” 
having the same meaning as imputed to it by the M.R.T.P. (Classification of 
Goods) Rules. 1971.] 

The Application for Acquintion of undertakings under Section 23(4) has to 
be in form IV. Once such proposal has been approved by the Central Government, 
the proposal on the relative Scheme of Finance is unmodifiable except with the 
previous permission of the Govt. [Section 23(5)]. 

Ru/e S: An application under Section 25 (regarding Appointment as a 
Director) of the Act shall be in Form V. Also it most be accompanied by a treasury 
challan or a receipt from the bank evidencing the payment of a fee of Rs. SO/-. 

Rule 9: Every application for registration made under Section 26(1) 
(regarding Registration of Undertakings) of the Act shall be in Form VI and 
accompanied by a treasury challan or a receipt from the bank evidencing the 
payment of a fee of Rs. ISO/-. On the receipt of the q>pIication, the Depaitssent 
of Company Affairs shall note thereon the date of its receipt and forthwith 
communicate such date to the undertakings. The certificate of registtation to be 
issued under Section 26(2) shall be in Form VII. In case of loss, destruction or 



mntUstioa of this n^ftetioa cerifieate, a duidkate may be gnmted on payment of 
attaeofRs. 2S/>. 

Ibde 10 i Feel payable under the Act or any role or regulation made 
thereunder have to be paid into the Public Account of India at any Govt. Ttearaiy 
or into the Reaerve Bank of India or any office of the State Bank or any lubudiary 
thereof acting as the agmt of the Reserve Bank for credit under head '*104—Other 
General Economic Services—Fees Realised under MRTP Act. 1969—(i) Fees 
ReaUaed by the M.R.T.P. G>fflmiauoa and by the Registrar of Restrictive Trade 
Agreements (/Q Ajqilication fees realised by the Central Government under the 
M.R.T.P. Act, 1969." 

Rult II : A person desirous of inspecting the register (other than the spedal 
section thereoO has to apply to the Re^trar together with the treasury challan or 
a xeceqit from the bank evidencing the payment of a fee of Rs. 10/-. The inspection 
may be allowed at any time between 10.30 a.m. and 4 p.m. on any day other than 
Sundays and public holidays and second Saturdays of each monA. The inspection 
mi^ be allowed either in the presence of the Registrar or his authorised deputee. 
Though extracts of any particulars caimot be taken, yet any points from the parti¬ 
culars can be allowed to be taken note of. For a certified copy of, or an extract 
from the particulars entered in the register (other than the spnial section thereof), 
person shall apply to the Registrar together with a fee of Re. 1/- for every 100 
words. 


Ruk 12 : It deals with the procedure to be followed in furnishing particulars 
of agreement registrable under Chapter V of the Act 

Firstly, the following things have to be delivered or sent to the Registrar 
within the period specified in Section 3S(2) of the Act These are: (a) 4 copies of 
each document mentioned in relation to the agreement, referred to in the third pro¬ 
cedure below, one such copy being signed or identified by the signature of the 
person furnishing it; (b) along therewith, a certificate in Form VIII signed by the 
person furnishing such copies. It is to be certified that there are comprised in' 
those GOines the whole of the terms of that agreement and the names of the persons 
who are patties to it (including in the case of an agreement made by a trade asso- 
dation, all persons who are memben of the association or are represented thereon 
by sudi members). 

Secondly, there may be a case where any penon is a party to numerous, 
agreements and these agreements, except for the identity of another party thereto or 
tiie date thereof or both, are in the aame form. In such a case, he may, iiutead of 
ooo^ying with the procedure mentioned in the preceding paragraph, he may 
ddiver to the Ragistitr: (a) 4 copies of eadi document (specified in tte third pro- 
oadupinentioned in the immediately succeeding paragraph), setting out the whole 
^oun<^ to an agreemoits. One copy of each such document has to 
, or identified by the signature of the person fbmishing it; (6) along 



therew ith 4 copire of lists i ndi ei tiw g, w qi e ct i v d y, the name and address of each 
pnson who is a party to all those agreements and names of the persons each of 
whom is a puty to one of them; and (e) a certificate in Form VIII signed by the 
person furnishing those copies and certifying that there are comprised in those 
copies the whole of the terms of those agreements and the names of ail the persons 
who are parties to them at the date of the certificate (including, in the case of an 
agreement to be made by a trade assodation, all persons who are members of the 
association or are represented thereon by such members). 

Thirdly, (0 in so far as the terms of any agreement are comprised in one or 
more instruments in writing, each of thoM instruments (including, in reiation to an 
agreement in which a term is implied by virtue of Explanation II of Section 35, any 
qiecific recommendation to which sudi term applied) is a document of whidi copies 
are required to be delivered or sent to the R^trar. If any of these instruments 
has been varied by some other instrument, the variation must be indicated and 
incorporated in the instrument concerned. (11) In so far as any such variation 
or determination effected by any persons who are parties to it (including, in the 
case of agreement made a trade association, ai\ persons who are membeis of 
the association, or are represented thereon by such membeis) are not comprised in 
one or more instruments in writing, a memorandum in writing has to be sent or 
delivered to the Registrar, if sndi a memorandum is a document of which copies 
are required to be sent to him. This memorandum should set out the whole of tiie 
terms and names of all those persons. 

Ride 13 : The Registrar has to enter the particulars of agreements (which 
are subject to registration under Cha|Ster V) and the substance of each order made 
by the Commission under Section 37 in the register maintained in accordance with 
Form IX. 

Rule 14: Anything deliverable to the Registrar under these rules has to be 
addressed to the Registrar of Trade Agreements, New Delhi, 

Rule 15 : The register of agreements shall be maintained at the Central 
Office of the Commission and at such other places as is determined by the Central 
Government. 

The Monopolies and Restrictive Trade Piacdees Commission (ConditioH of 
Service of Chairman and Membeis) Rdes, 1970. 

In g yerciM! of the powers conferred by Section 27 of the M.R.T.P. Act, 1969, 
the Central Government has framed roles under the name and style as indicated 
above. These are summarised below. 

Ride 2: (a) "Act” means the M.R.T.P. Act, 1969. 

(6) "Chairman” means the Chairman of the Commission. 

(c) "Commission” means the M.R.T.P. Commisrioa establiahed 
under Section 5 of the Act. 
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(4) *70011'’ meau a fMm q;>eotfied in Schednle to these ndei. 

IJVJt.; For the Forint and the Sdiedulob the atndents should refer to 
Sengupta’s Book mentioned earlier.] 

(e) "Judge" includes the Chief Justice, an acting Chief Justice, an 
Additional Judge and an acting Judge. 

(/) “Member" means a member of the Commission. 

RuU 3 : A retired judge of the Supreme Court or of a High Court 
appointed as the Chairman or member shall be paid such salary which, together 
widi his pension and pension equivalent of any other form of retirement becefits, 
does net exceed the last pay drawn by hhn before retirement. He shall be entitled 
to such allowances and other benefits as are admissible to a serving judge of the 
Supreme Court, as the case may be. 

Where the Chairman or member retires from service as a judge of the 
Suprmne Court or of a High Court during the term of his ofSce of such Chairman 
or member, he shall be paid for the period he serves as the Chairman or member 
after retirement, snch salary as indicated in the preceding paragraph. 

If the Chairman is not a serving or a retired judge as aforesaid, then his 
salary shall be Rs. 3,500 per month; also he shall be entitled to draw such allo¬ 
wances as are admissible to a Oovt. ofilcer of the first grade. 

JbiHe 4: A member who is neither a serving or a retired judge (as aforesaid) 
shall get a salary of Rs. 3,000 per mensem plus the allowances admissible to a 
Govt, officer of the first grade. ' 

Rule 5: ff the Chainnan or a manber is a serving or retired Judge (as 
aforesaid), he shall get the travelling allowance under tbe Supreme Court Judges 
(Travelling Allowance) Roles, 1959. or as the case may be, the High Court Judges 
(Travelling Allowance) Rules, 1956, in respect of journeys undertaken by him in 
connection with the Commission's work, at such rates as are admissible to a 
judge of the Supreme Court or the High Court; otherwise he shall get the 
same travelling allowances as are admissible to a Govt, officer of the first grade. 

Ruled: The Chainnan or member who is not a serving judge shall be 
eligible to snch leave as is admissible to a Govt. oflScer under the Revised Leave 
Rules, 1933. But where a Govt officer to whom the Revised Leave Rules, 1933 
are not applicable is appointed as a member, be shall be eligible for the grant of 
leave under the roles apjplicable to him before sudi appointment 

.-.Mtude Ti A Chairman, before assuming oflSce, has to take an oath of office 
andriiiseeiiecy in Forms I and 11 respectively before t^ President of India, whereas 
a mettto has to take the same oath in thweame forms but before the Chairman. 
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MoMpallM ni iMlrictlfe IM 0 Pnetfeei (bfonaatiw) Sdw, 1971. 

In exeidie of the powen oonfened by Section 67 of the M.R.T.P. Act, 1969, 
read with Section 43 thereof, the Central Govt, has made the roles described as 
above. These roles are only two in nomber. The first role deals with diort title 
(mentioned above) and commencement (16.4.71). The remaining rule deals with 
information to be furnished to the Central Government An undertaking may be 
called upon by a general or special ordm under Section 43 of the M.R.T.P. Act to 
furnish to the Central Government information concerning activities carried on by 
it the connection between it and any othn undertaking or any other information 
rdating to its organisation, business, cost of production, conduct trade practice or 
management If the undertaking is so called upon, it shall fumidi, as and when 
required, the information called for, annually or within such time as may be sped- 
fied by the Government in the order. 

If any such undertaking is called upon to furnish to the Central Government 
information with regard to all or any of the following matters, namely—(i) its 
organisation, (ii) business, (iii) cost of production, (iv) conduct, (v) trade practice 
or management, such information will be published in the form spedfied in the 
Schedule to these rules or in such part thereof as may be appropriate in relation to 
the information called for 1^ the Government. 

N.B .; For the Schedulet students should refer to Sengupta's Book mentUmed 
earlier. 

Monopolies and Restrictive Trade Practices (Classification of Goods) Rales, 1971. 

In exercise of the powers conferred by Section 67 of the M.R.T.P. Act, the 
Central Government has made the roles described above. These rules are also 
only two in number. The first one pertains to the short title (mentioned above) 
and commencement (26.6.1971). 

Under the second rule, for the purposes of Chapter III of the MRTP Act, 
goods shall be classified in the manner spedfied in the Schedule to these rules (For 
the Schedule, students should refer to Sengupta’s Book mentioned earlier.) 

For making the aforesaid classification: (i) goods falling within a group 
specified in the schedule, but not falling within any sub-group or items, shall be 
classified as goods of one description; (ii) where any goods falling within a group, 
) also fall within a sub-group, goods falling within that sub-group shall be classified 
as goods of one description: (iii) where goods falling within any sub-group^ also 
fall within any item spedfied under that sub-group, goods falling within that item 
■hall be dwifie d as goods of one description. 

Restrictive Trade Practices CommissioB RcgnlatioB, 1974. 

In exercise of the powers conferred on the MRTP Commission by Seclkmi 
18 and 64 of the MRTP Act, it has made the regulations as described above. 
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llwN ai* wrtliaed Itenondar.. ifteitadairti ara ftdviMd, fTrir ifTfiiltii iWnimlnn, 
to nftr to Appendix V of Seognpte Book (tnpnX 

(1) Definitions:' (a) "Act" means MRTP Act, 1969. (b) "Apidicuf" 
means AeRegisttar, and in the case of applications under Section 41 of the Act, 
indndes *aiiy other person interested* (te., including manufactnien^ suppliers, 
whdesalas, retailers and associations of trade consumers and emphqrees in die 
distfibotion trade havhig a membership of at least 25 persons). 

(2) hupeetUmofeert^d copies of the docummls, papers etc. For the pur- ' 
pose, a party to any proceeding has to apply to the Secretary. Thereupon, subject'' 
to Sectim 17,18 and 60, he may be allowed to inspect them or get copies thereof 
on psyment of prescribed fees and changes. Such inspection or obtaining of copies 
may be granted by the Commission even to one who is not a party to the procMd- 
ingk This is allowed only in the presence of an ofBcer. The said copies are to be 
certified as true copies by the Secretary, Deputy Secretary, Administrative OfiBcer 
or aiqr other authorised oflBcer. Copying charges are @ Re. 1 for a folio of 200 
words or part thereof if no typing is involved ; otherwise @ Re. 1 per folio of 
100 words/figures. 

(3) Reports of the Commission i These are to be sign^ by the members 
of the Commission, or as the case may be, the Bench. The majority view prevails. 
The dissentient member may record his reason separately. Every report to the 
Central Government shall be sent to it under the Signature of the Secretary, 

(4) Serwlee of notice or other documents : It may be carried out through 
registered post addressed to the party or his authorised agent either at a given 
addrem (if any) or at the place of his residence or business or work for gain. Every 
notice or other document required to be filed with the Secretary has to be sent to 
him by reghtered post at the Commission's Office. A purported acknowledgment 
by the party or the refusal to take delivery endorsed by a postal employee will be . 
regarded Iqr the Commission as the proof of service. In the case of a trade 
association, service may be done to the secretary; manager or the officer of the 
association. Notice or other documents to be served on the Central Government 
or the State Governments shall be addressed to the Secretary of the appropriate 
MiniStty or .depa rt ment In the manner stated above. 

r 

Ditffsis and fiatetioHS of the Director of Inresttgathm: 

(1) haestigatkm and report : On being compulsorily directed by the Com¬ 
mission under Section 10(aXi)> the Director of Investigation (D.I.) has to enquire 
into die complaint and report therebn. If the Commission orders a preliminary 
investigation.which it may under Section 10(a) and (b), the D.I. has to carry it out, 
oon^iile it and submit a report in S copies within the time the Commission may 
fix. -jilic the time so fixed may be extended by it from time to time at the D.L'8 



49 


n^piMt The DV» nfwrts and any other ttetnial crevidMeebheimoaafldieiitU 
HI Httiite, cunot be diaclaied by him to any party; bat (moe.thM ate bton^ on 
resold at any itaje of the enquky at the Cmnmiuion’s diaccetiont it may ^he 
dbdoinre to the parties conoemed so as to afford them u of^itunity to rebut the 
material so brought on record. However, on sndi rebuttal, the D.I. has the right 
of reply. 

(2) Actbm on the report of the DJ. : Such action obviously lies with the 
Commission. The ution may be; (a) To drop the proceedings, if there be no prtout 
facie case for holding an enquiry. But before taking this dedsion, the complainant or 
the authority making the reference or application must be heard; (b) To direct the 
D.L to make such further enquiry as it thinks furrstary and submit a further 
report; (c) To order,for an enquiry to be Shdd, into a restrictive trade practice, if 
thought necessary on consideration of the D.L*s report or further report or both. 
Such enquiry will be in accordance with the procedure ’prescribed in Chapter IX of 
these Regulations rdating to proceedings under Section 37 of the Act. 

Duties and functions of the Registrar of Restriettve Trade Agreements : 

(1) The Registrar shall : (a) maintoin a register for the purpose in the 
prescribed form ; (b) enter therein the details of all agreements requiring registra¬ 
tion under Section 33 ; (c) maintain a special section of the register under Section 
36(2) of the Act; (d) maintain an alphabetical index of the names of all the 
parties to all the agreements, excepting those meant (for record in the special section 
of the register, according to the goods or services covered by them according to the 
National Industrial Classification. 

(2) On an application beiiig made under Section 36(3) of the Act, the Regn- 
trar has to submit the application with 3 additional copies thereof and obtain orders 
from the Commission except in a case, where the disposes of it in conformity with 
the general directions issued by the Commission. In this excepted case, however, 
he has to give the applicant an {opportuni^ to represent his case. The Registrar 
can, if he thinks necessary, apply to the Commisuon seeking its special directions, 
this application must contain information and be accompanied by certain documents 
and papers. 

Enquiries and Investigations by Officers of the Commission : 

Without prejudice to what has been stated earlier under the head “Duties 
and function of the D.I.", the Commission may adc the D.I. or any one or more of 
its ofiBcers to study and investigate, and report or fumidi information on any trade 
) practices—monopolistic or restrictive. The reports or information thus fbrniAed, 
brin g confid ential in character, cannot be disclosed by uny one of them to any 
party. 

Procedure for reference under Chapters lU tmd IV of the Act by the Goverih 

ment. 

(1) On the receipt of a reference from the Central Government under Sec¬ 
tions 21, 22, 23,27 and 31, the Commission may publish short particulars thereof 
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bi anrqtqMn and peciodicab of the CommbrioBb dioioe, invitbig coauBenti 
ttgaxdfaig the propoeal within the time mentioned in the notification. The comments 
most be in qnadrnplicate and the commentator shall state whether he would like to 
participate in the pubOe hearing before the Commission. 

(2) In the case of a reference under Section 27, the Commission shall, after 

requisite investigation, formulate its tatative opinion a copy of which has there¬ 
after to be sent to the concerned ucdeitaldngCs) together with a copy of the 
reference. Thereupon, within the time fixed by the Commission, the concerned 
ondertakiqg(s) may file a statement of its objections to and/or suggestions about 
the tentative iqnnion. , 

(3) In the case of a reference under Section 31, the Commission must 
ftambh to the conce rn ed undertakings the substance of the reference and permit 
such undertakings to submit their written statement in quadruplicate within 14 days 
of the receipt of the notice. 

(4) The Commissioner may : (a) address letters to the applicant, concerned 
Government departments and parties calling for particulars and information (replies 
thereto to be sent in quadruplinte); (h) call them for discussions considered neces¬ 
sary tot the enquiry; (c) visit personally, or through a deputes, their places and 
h<dd dbenasion with their representatives, if considered useful for the enquiry. 

(5) The applicant, concerned undertaking, the sender of comments express¬ 
ing the desire to participate in the abovementioned public examination and any 
other persons determined by the Commission must be intimated about the date of 
the public hearing at bast 21 days before such date. And the sender of comments 
M aforesaid must file with the Commission at least 10 days before the date of 
public bearing a statement containing the submissions. 

(6) In respect of these enquiries, the Central Government has the right to 
be repreaented. 

Mtafanam Rc-sab Price Maialenance 
(Exemption) Ap^ications 

(1) The Regbtrar or any other interested person wishing to make a refe¬ 
rence to the Commission under Section 41 for exemption from the operation of 
Sections 39 and 40 must make an application in writing clearly stating the matters / 
iwffitinwijH in legubtion 39 of the MRTP Commbsion Regulations, 1974. Thb 
application hM to be supported by evidence regarding facb mentioned therein and 
verified in the noanner prescribed in regulation 57 (Chapter IX) of these Regubtions, 
is., in tile prescribed by the Code of Civil Procure in respect of pleadings. 

A jmnt ap^ication b permissible if one or more persons deal with similar class of 
goods fqc,which exemption b sought. A commou application can be made for a 
nniiri)!ii^^^aases of goods appearing to be dosely relat^; but if such classes of 
gootb^ iM>t dosely rebted, a separate jpplbation for each dass is needed. 
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(2) If the Secretary thinla thit there ii no wbrtance ia the Kid 

application, he may {dace it before the Commiasion for preliminaiy heating and ior 
form the applicant of the hearing date. After hearmg the applicant, .the Comminrion 
may reject the aiqylication in limine ii.e. on the threshold). As regards the applicap 
tions not rejected in limine, the Secretary must pve notice to aU concerned parties 
and also publish it in newspapeifs). The relevant matters induding the class or dasses 
of goods and the names and addresses of the applicants are to be stated in the said 
notice. A copy of this notice has also to be sent by the secretary to the Minutry or 

» Department dealing with the subject-matter of the application, inviting its 

Representations opposing or supporting the maintenance of minimum resale price 
must be filed before the Commission within 30 days of the newspaper-pubUcatioo 
of the notice. Such representations must comply with the other requirements of 
Regulation 6S (relating to appearance of parties) and shall be verified in the manner 
prescribed by Regulation 37. 

After the expiry of the aforesaid period of 30 days, the Commission shall fti 
the date for preliminaiy heating. This hearing being done and the representation, 
etc., received being taken into account, the Commission may refer the matter to the 
or any other officer of it for investigation and in respect of application field by tiie 
D.I, Registrar, to him if he is chosen by the Commission to conduct the investiga¬ 
tion. Thereupon, be shall make the report containing the findings to the Commission 
within 90 days of the direction for investigation. 

After the receipt of the aforementioned investigation report and the 
consideration of the submission of the parties during the course of preliminaiy 
hearing, the Commission: (a) shall determine the penons to be permitted to partici¬ 
pate or to be represented in the proceedings before it; (fr) may order that some or 
all of the persons filing the representations are to be represented by a common 
representative to be chosen by the Commission ; (c) may direct for the amendment 
of that reference; (d) may give such other directions as it may think fit 
(Regulation 48.) 

(3) Final hearing regarding the references, mentioned in the preceding 
paragraphs, shall be held in accordance with Regulation 81. 

Proceedings under Section 37 <rf the Act (Chapter JX, MBJP Coaunhsion 
Regnbtions, 1974) 

) (1) Such proceedings must be initiated by a notice to the person or persons 

against whom allegations of restrictive trade practices are made. This notice must 
state that the Commission proposes to hold an enquiry into the alleged trade 
practices. The notice shall bear the Commission’s seal and be signed by the 
Secretary. The Commission shall cauie a copy of the notice to be served on sneh 
pa rtita as it may decide and such out of those parties, as the Commission may 
direct, shall be respondents to the proceedings. 

(2) Every respondent wishing to be beard in the proceedings must witiiitt 
14 days of the service upon him of the copy of the ootioe of enquiiy, enur m 
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i^pearanee in the CoiniDiision*i office by detiveriog to the Secretaiy 6 copies of a 
memoiandam stating that the respondent wishes to be heard in the proceedings. 
The memorandum must contain the name of his duly authorised advocate haviug 
an office in Delhi or New DelhL The Secretary shall send one copy of the memo* 
randum to the Registrar in cases where proceedings are initiated under Section 10(o) 
(W), and in all other cases to the D.I. 

(3) Every respondent who has entered an appearance shall, within 4 weeks 
his entering appearance, deliver to the Secretaiy a reply to the notice in S copies. 

The reply shall include particulars of each of the provisions of Section 38 on which 
he intends to rely and particulars of the facts and matters alleged by him, to entitle 
him to rely on such provisions. The documents relied upon by the respondent 
should be listed and the list annexed to the reply. The Secretary shall famish a 
copy of this reply to the Registrar in cases initiated under Section lO(0)(iiO> and in 
all other cases to the D.I. Then the Registrar or D.I. shall file with the Secretaiy, 
a “rgoinder** with 5 additional copies thereof within 6 weeks after the expiry of 
the time limited for the delivery of a reply by the respondent. No pleading 
subsequent to the "rejoinder" shall be present^ except by the leave of the 
Commission. The Commission may, on the application of any party, strike out 
the whole or any part of the said reply, rejoinder, pleading or supplemental plead¬ 
ing which appears to the Commission to be frivolous, vexatious or irrelevant ; in 
that event, the Commission may allow further time for the delivery of the reply, 
rejoinder, etc. 

(4) Amendment of notice of enquiry and pleadings may be permitted by the 
Commission. 

(5) The final hearing will take place in open court. But the Commission 
has the authority to hold it Ai camera; this is compulsory in certain cases, e.g., 
when public interest is involved or where evidence may be given as to secret 
processes of manufacture or, as to the presence, absence or situation of any 
mineral or other deposits or as to any similar matter the publication of which is 
likely to damage substantially the legitimate business interests of any person. In 
any other case in which it appears proper to the Commission, it may order the 
hearing to be held /n camera. 

Suppose, on the hearing of the said application, the Commission feels that 
the provisions of the agreement or any other fact or circumstances relating to the 
agreement or tradk practice (s) are substantially similar to those already considered 
in previous prpc^ings before the Commission. In such a case, it may direct that 
the issue be nfiirred for determination in a summary way. Having given this direc¬ 
tion, unless.1liis case differs from the one previously considered, the Commission 
may d(4ermine. at the hearing, the issue in a summary way without hearing evidence 
in anjrfifttm and give, by order, any diieetidn which it could have given under 
Section 37 of the MRTP Act. 
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Prarbloni of Fora||B Exchoafo Bc(ahtfon Act ni Hi Endaalloa 

Hie need to regulate and control foreign exchange to conserve icarce foreign 
exdiange and to prevent malpracticea and transacdont was felt doriqg World War 
Hand certain roles were framed in thn behalf under the Defonce of India Act 
Subsequently, the JPoreign Exchange Regulation Act was enacted in 1947 as a 
temporary measure imposing restrictions on dealings in foreign exchange, on import 
and export of currency and bullion, payment for goods exported, etc. The 
Act empowered the Reserve Bank. and the Central Government to ensure the 
proper accounting and realisation of foreign exdiange earned by exports or other* 
wise. The Act was permanently put on the statute book in 1957 and was *iiianrf«id 
from time to time till it was repealed and replaced by the Foreign Exchange 
Regulations Act, 1973 (popularly known as FERA^ This Act came into force from 
January, 1974. 

The New Act contains 81 Sections. 57 Sections were adopted from the old 
Act with minor modifications ; 10 Sections mlate to procedural matters of offences 
and penalties, while the remaining 14 Sections represent major departure from the 
earlier Act. The major features of the new Act are as follows: 

1. It defines clearly certain cencepts which were very vague in the earlier 
Act. [For these, students are advised to refer to I.S.P. (N) ML 12 
relating, inter alia, to FERA as well as to the bare Act] 

2. The Central Government has been empowered to regulate and control 
the entry of foreign capital into India in the form of openiqg of 
branches and concerns in India by ‘non resident interests’ (to be defined 
below). 

3. Specific permission is to be obtained by foreign controlled concerns to 
act as agents in trading and commercial activities in India or as 
technical and management consultants or to engage m other business 
activities. 

4. Power has been conferred on the Central Government to control the 
acquisition and holding of foreign exchange in any form and payment in 
foreign exchange in any form. 

5. The Central Government has been empowered to direct owners of 
foreign e yeliang e , foreign securities or immovable properties held out* 
side India to submit returns to the Reserve Bank and to requirb aqy 
person to furnish any information, book or other documents in his 
possession. 

6. Various provisions of the Act empower both the Central Government 
and the Reserve Bank to issue notifications and make rules for elfoetive 
implementation of the Act. 
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7. The Act makes the Reserve Back of India the primary agency for 
administering the various provisions and guidelines issued thereunder. 

8. The applicability of the several provisions of the Act depends upon the 
resident status of the person or company concerned. 

The Act describes the non-resident interests as: 

(a) Persons resident outside India (whether citizens of India or not). 

(b) Persons who are not citizens of India but who are residents in India. 

(c) Companies (other than banking companies) incorporated abroad and 
their branches. 

(d) Companies incorporated in India in which the non-resident interest 
(foreien holding) is more than 40%. 

Students are expected to read the provisions of F.E.R.A. from the 

bare Act. 

Impact of the Act on Foreign Investment in India : 

Many developing countries, including * India, are deficient in capital and 
sophisticated technical know-how in certain fields. Hence they look for foreign 
capital and technology and encourage financial and technical collaboration between 
indigenous and foreign entrepreneurs in selected industrial development projects. 
The policy of the Government of India in regard to inflow of foreign capital invest¬ 
ment and technology in India has been pragmatic right from 1947. Over the years, 
several industrial and commercial enterprises with varying shares of foreign holdings 
have been established in India. They are operating in a wide range of activities 
including consumer goods industries, capital goods industries, export-oriented in> 
dustries, import substitution industries, high technology as well as low technology 
industries from biscuits to computers and from matches to machines. 

While foreign collaboration and participation in our industrial development 
projects are welcome, they are subject to a series of regulations in the public interest. 
FERA is one such instrument of regulation. The Government’s basic policy conti¬ 
nues to be pragmatic. It is clearly stated that except in certain priority and pre¬ 
dominantly export-oriented industrial sectors, the major share of ownership an^'~ 
control in foreign ventures should normally vest in Indian hands. Further, the 
foreign private capital should be responsive to the general industrial priorities of 
the Government of India and to the philosophy laid down in various five-year 
fflans. « 

Under the Act, ail non-resident branches of foreign companies operating In 
India wd Indian companies having more than 40% of non-resident shareholding 
are jequired to obtain special or generaljiermission from the Reserve Bank of India 
for purposes of: 
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{a) CariyiQg on in India of any activity, vdwther now or oxiitiqg, of an in¬ 
dustrial. trading or commercial nature (Section 29). 

(fr) Opening of new branches, offices or other places of business by foreign 
companies (Section 29). 

(c) Acquisition of the whole or any undertaking in India carrying on any 
trade, commercial or industrial activity (Section 29). 

(d) Purchase of shares of Indian companies (Section 29). 

(e) Acting or accepting appointment as agent in India or any person or 
company in trading or commercial transactions (Section 28). 

(/) Acting or accepting appointment, as technical or management advisor in 
India of any person or company (Section 28). 

(g) Permitting any trade-mark to be used by any such person or company 
for any direct or indirect consideration (Section 28). 

(A) Acquirring, holding, transferring or disposing of immovable property 
(Section 31). 

(0 Borrowing moneys or accepting dqmsits (Section 26). 

The Reserve Bank is entitled to exempt certain companies and persons from 
complying with the above requirements, based on the nature of activities carried on 
by them and also based on the fact that such activity was being carried on with 
prior permission of the Government. 

The Reserve Bank is empowered to handle cases of companies having more 
than 40% of foreign holdings and branches of foreign companies if such companies 
and branches are engaged in any of the following activities : 

1. Manufacture of products in the priority industrial sector specified in 
Appendix I of Industrial Licendng policy of 1973. 

2. Manufacture of products requiring sopohisticated technology not avail¬ 
able indigenously. 

3. Trading and construction activities as also technical engineering services 
consultant requiring specialised skills not available indigenously. 

4. Manufacture of products meant predominantly for export At least 60% 
of the total production should be exported. 

5. Tea plantations which are significantly export-oriented. 

The Reserve Bank is competent to handle the above cases of conspanies 
within the framework of the guidelines issued by the Central Government from 
time to time, It need not refer such cases to the Govenunent 


-p*. fit* 
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The relvant guidelines inned the Oovemment in r^nrd to the above 
oompanies are as follows: 

(a) In case of companies or branches engaged exclusively in one of the 
above-mentioned activities, the Reserve Bank may allow such com¬ 
panies to continue, provided th^ decrease their foreign shardiolding 
to 74% within a specified period. 

(h) In the case a company or brandi enaged in activities, cited above to¬ 
gether with other activities not specified above sudi a company or ^ 
branch may be allowed to continue if the outside activities constitute 
only a minor part of the total activities (not exceeding 2S% oftheex- 
factoiy value of the annual production or Rs. S crores. whichever is 
leas), provided the company brings down its foreign bolding to 74%. 

(e) If the activities of a company under Appendix 1 industries combined 
with activities requiring sopbisticdted technology and exports account 
for not less than 75% of the total annual turnover, such a company 
may be allowed to continue subject to the condition that it will bring 
down the foreign equity holding to 74% within a specified period. 

(<0 If the activities of a company under Appendix I industries combined 
with activities requring sophisticated technology and exports account for 
not less than 60% of the total annual turnover, such a company may be 
allowed to continue subject to the condition that it will bring down the 
foreign equity holdiugto 51% within a specified period. Another 
condition is that the company concerned should undertake to export a 
minimum of 10% of the total annual turnover within a period of 2 
jrears from the date of approval by the R.B.I. 

(e) If the exports of a company constitute more than 40% of its annual _ 
turnover, it will be allowed to continue its activities subject to the 
condition that it will bring down its foreign equity to 51%. Also com¬ 
panies coming forward with proposals for substantial exports will be 
considered for higher than 51% of the fordgn shareholding, on merit. 

(/) In the case of a trading company or branches engaged in internal trad:: 
ing, which has developed expertise or skill in trading, not indigenon^y 
available, and which contributes significantly to exports, R.B.T. may 
allow it to continue its activities subject to the condition that It will 
bring do^ the foreign equity to 74%. Alternatively, it will be asked 
to change its character from predominantly trading to predominantly 
manufacturing activities in the priority sector mentioned above or pre¬ 
dominantly export-oriented industries. If they are reluctant to do so they 
will be asked to wmd up t&pir business in India. (I.B.M. has fallen in 
this category. It was aiM to wind up its business in India). 
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(g) In the case of a manufocturiog company abo engaged in trading of 
products not manufactured by it, it will be allowed to continue subject 
to the condition that it will bring down the foreign equi^ ho lding to 
74%. The products in which the company trades should belong to the 
essential or associated category and should be Ainctionally related to the 
products manufactured hy the company. In no case should the share 
of such traded products constitute more than 25% of the ex-faetory 
value of the annual production or Rs. 5 crores, whi^ever is less. 

(A) In the case of 100% export-oriented manufacturing unit, the ceiling of 
foreign equity participation of 74% may be raised on merits of each 
case. 


Expbuiatory Note : 

(i) The limit of Rs. 5 crores mentioned at (h) and (g) above will be applica- 
able only to the trading activities of the multi-activity companies. 

(ii) In all cases, branches of foreign companies should convert themselves 
into Indian companies. 

(iii) The above guidelines will not be applicable to the drug industry. 

The Reserve Bank has granted general exemption from provision of Section 
29(2) to such categories of companies which have been granted licences after Febru¬ 
ary, 1970 under the Industries (Development and Regulation) Act, and which are 
engaged exclusively in the production of products in the priority sector and which 
are predominantly (at least 60% of total annual turnover) export-oriented ; MMsh 
exemption is granted because the companies, which are licenced after February 
1970, were supposed to have fulfilled the provision of Section 29(2). The companies 
so exempted are required to file a declaration with the R.B.I. 

All other cases of foreign companies or branches will be referred by the 
R.B.I. either to the Ministry of Industry and Civil Supplies or the Department of 
Economic Affairs in the Ministry of Finance. A high level F.E.R A. Committee has 
constituted to which all cases other than those dealt with by R.B.I, are refer- 
iyk for consideration. All these cases will be considered by the F.E,R.A. Com¬ 
mittee, on the basis of guidelines issued by the Government in 1973. In respect of 
these companies, the guidelines are as follows: 

(a) Indian companies having more than 40% of the foreign equity holding 
or branches of foreign companies engaged in manufacture and trading, 
construction, plantation, technical and non-technicial consultancy, and 
other miscellaneous activities are required to reduce the foreign equity 
bolding to 40%. 
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(b) Branches of foreign comjmnies are required to convert thenuelves 
within a specified period into Indian companies with foreign sharehold¬ 
ing not exceeding 40%. , 

(e) Alternatively, they will he permitted to switch over from existing manu¬ 
facturing activities to activities stated earlier (priority industry, pre¬ 
dominantly export-oriented, sophisticated technology and expertise, 
etc.). They would have to obtain the requisite industrial licence and 
other Oovemment approvals in the normal way within the frame-work 
laid down by Government from time to time. , ^. 

(<0 Functioning of Branches of foreign air and dripping companies operating 
in India will be decided on reciprocity basis. 

In all the above cases of foreign companies or branches, it is open to the 
R.B.I. or the Government, as the case may be, to refuse permission to carry on 
their existing activities or to engage in new activities. However, since refusal is a 
serious matter, statutory right is conferred mi the companies to make representation 
before permission is refused to them. In case permission is refused the concerned 
non-resident persons or companies shall discontinue their activities on the expiry of 
a period of 90 days, or such other later date as may be specified by the R.B.I. 
Failure to seek permission by means of an application will also attract the same 
closure notice. 

The other provisions of the Foreign Exchange Regulation Act, 1973, in 
regard to non-resident business interests are as follows: 

1. The non-resident interests (defined earlier) cannot establish a branch, 
office or place of business in India without the express permission of the 
Reserve Bank of India. Permission is abo necessary for continuing the 
already established place of business. In case, however, permission of 
the Government b already obtuned earlier in persuance of a licence or 
otherwise, no fresh permission u necessary. The power to grant 
exemption n vested in the R.B.I. 

2. Non-resident interests are precluded from acquiring the whole or any 

part of any undertaking in India without obtaining general or special 
permission of the Reserve Bank. ,'' 

I , 

3. Non-resident interests should seek specific approval of the Reserve Bank 
to continue to hold shares in their Indian subsidiaries; their Indian 
subsidiar^s should also seek the R.B.I’s approval to continue to hold 

. shares or to acquire shares in other Indian companies. 

'4. Non-resident interests Should get permission from the R.B.I. in regard 
to their existing agency agreements or for entering into new agency 
ugteements for trading and^mmercial transactions with any Indian 
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interests. The'’term'agent* ia defined to indodeany peiBonoroom> 
pany who buys any goods for resale purposes without further process¬ 
ing. Separate appUcatioia should be submitted for each agency agree¬ 
ment, Full details of the Agency agreements should be furnished to 
the R.B.I. Justification for continuing the existing agreements or for • 
making modificati(m and for new agreements should also be furnished 
to the R.B.I. 

5. Non-resident interests should obtain permission of the R.B.I. for conti¬ 
nuing existing appointments or accepting new appointments as technical 
engineering or management advmeis in India to any person or com¬ 
pany. The nature of the advice and consultancy is to be specified 
clearly together with full justification thereof. 

6. Non-resident interests should obtain permission of the R.B.L for conti¬ 
nuing the existing arrangement and/or for new arrangements to permit 
use of their trade marks or by other persons or companies for any direct 
monetary or indirect consideration. 

7. Non-resident interests should obtain general or special permission of the 
R.B.I. for acquiring, holding, transferring, or disposing of by sale, mort¬ 
gage. lease, gift, settlement or otherwise, any immovable property situat¬ 
ed in India, Certain exemptions are granted in case of any acquisition 
or transfer of any immovable property by way of lease for a period not 
exceeding S years, (6) acquiring an immovable property necessary for or 
incidental to carrying on by such non-resident Interests of any activitity 
permitted by the R.B.I. and (c) transferring any immovable property by 
way of security for any permitted borrowings. 

8. Non-resident interests (other than a banking company) should get the 
R.B.I.’8 permission for accepting deposits or loans from persons resident 
in India. 

I 

9. Remittances of profits earned in India by branches or subsidiaries of 
foreign concerns to their head ofltees abroad are subject to the prior 

• approval of the R.B.I. 

^ General Remarks: In regard to FERA provisions for dilution of foreign 
equity, the objective is to regulate and control the ownerriiip and management 
activities of foreign companies. Considering the fact that foreign companies in 
general and nmirinsti onal companies in particular are considered to have high 
po t ffn fwi for operating their activities in ways dangerously prejudicial to the 
economy, sodal and political interests of the host countries, strict 
vigilance and control over their activities is strongly favoured. This is apart from 
the bf is r idc oiog iff«i antipathies for partmular classes of foreign collaborations. 


' «i • 
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While loaie companies have already taken or are taking steps to fulfil the 
lequiiementsofFERA in regard to their activities, quite a few are still hesitant to 
do so and are adamant. At least one of the multi>national8, IBM, has paid the 
price by winding op its activities in India. In regard to others, some sort of 
^wessure is applied locally and internationally to modify the stand of the Covem- 
ment. Possibly, the Government of India may relent on certain matters while 
standing firm on other areas. 

Many foreign companies are zealous about their equity holdings and hold 
strong views on the question of dilation of such equity through Indian participation^ > 
Possibly they think that such a measure will deprive them of their control on the' 
companies concerned, apart from reducing the ratio of disposable surplus being 
eqjoyed by them. 

Foreign and mnlti-national interests wishing to invest in business ventures 
in India feei that FERA provisions are a mqjor stumbling block for infiow of 
foreign capital into India. They contend that as it is, investment prospects in India 
are not attractive because of high rates of corporate taxes, low rate of profitability* 
limited volume of demand, excessive Government controls, irritating delays and 
oombersome procedures at Government end, and so on. They consider that on top 
of all these, FERA provisions will wean away even the hard-core optimists among 
the prospective foreign investors. 

One complaint of the existing foreign companies is that the RBI is adminis* 
tering the Act in an unimaginative and non-progmatic manner. Only the letter of 
the law is strictly followed sacrificing its basic spirit. Very little discretion is applied 
by the RBI even in regard to cases where discretion is due and where the RBI is 
empowered to apply its judgment. 

At present, there is no provision for appeal to higher authority against 
the decisions of the RBI on r^usal to grant permission to foreign companies 
to continue their operations in India, whatever may be the reason. Many of the 
provisions of FERA require proper legal interpretation which can be done only by 
a court of law or similar appellate body. At present the aggrieved parties depend 
only upon the sense of fairness of the RBI. It may be desirable to have some 
arrangement for appeal against the decisions of the RBI. 

Under the Act, a citizen of India who stays outside India on a prolongsid ' 
basis on some assignment or jobs is considered as a non-resident. If such non¬ 
residents hold some shares they form put of foreign equity. It appears that the 
definitioa of non-residents for purposes of the Act is rather unduly stringent. 

Neither the Act nor tlm gniddines seem to have clearly defined the terms 
like industrial activity, commercial activity and trading activity. This is left to be 
intenueted by the RBI. Perhaps, managemaits would have been better judges than 
RBI in interpreting their own .hiisiness os industrial, commercial or trading 
activities. 



The itipulation to dilate the foi^gn equity holdiagi to 40% ia non-pciority 
industriei and other mentioned above, will have the effect of Ion of ^ective oontrol 
in some corporate matten by the foreign ownership interests. It may be recalled 
that certain vital corporate matters should be cleared through a special resolution 
passed by a maiority of not less than 7S% of votes cast in the annual general meet* 
ings of shareholders. This means that the foreign controlling interests will have to 
surrender much of their hold over their Indian subsidiaries once the shareholdings 
are diluted. 

FERA provisions and the new Government’s attitude towards foreign capital 
raises several important questions. These are listed below: 

1. In view of the basic reorientation of the economic and industrial policy 
of the new Government and ito revised priorities, how far is the priority 
sector specified by the earlier Government in 1973 valid ? If priorities 
are in fact revised, what will be the impact of such change on the foreign 
companies already engaged in such sectors at the moment 7 

2. A close look at the list of products specified in the priority sector 
(Appendix 1 of Industrial Lkencing Policy of 1973) reveals that quite a 
few of them have ceased to be qualified as priority sector products in 
view of the present realities. For example, what is the status of auto¬ 
mobile tyres and tubes industry now ? 

3. Is there not an inconsistency in the policies and intentions of the 
Government in allowing higher foreign equity and thus greater foreiga 
equity and thus greater foreiga control in priority sector industry, 
export-based and high technology industries and so on where in fact 
control should vest in Indian hands in view of their criticality for our 
national interests ? 

4 . Presumably, industries in the priority sector, export based, high techno¬ 
logy and similar industries where more than 40% foreign equity is 
allowed, are more profitable and may lead to a larger drainage of 
foreign exchange in the form of royalties, dividends and other payments. 
Is it in our national interest to allow ioreign companies to eqjoy a bigger 
share of the more remunerative sector 7 

5. It is a common knowledge that investible funds in India are very scarce 
and are to be used with Sreat discretion. By allowing foreiga companies 
to dilate their equity with Indian equity participation, the Government 
is diverting scarce Indian investilde funds from purely Indian ventures to 
lighten the equity burden of foreiga interesu. In a sense, it amounts to 
relative foreign divestment as against our objective to property encourage 
foreign investment In many cases the requirement of dilution of foreign 
equity need not necessarily lead to diminition of foreiga control over 

Indian subsidiaries. 



Wj: Section 29 of the Foreign Exchange Regulation Act, 1973 imposea certain 
leatrictiana on eatabliahment of place of busineaa in India by a company, not being 
a banking company, which is not incorporated under any law in force in India. 
Such company dull not, except with the general or q)ecial permisrion of the Reserve 
Bank of Ihdia: 

(1) cany on in India any activity of a trading, commercial or industrial 
nature other than the activity for the carrying on of which permission of 
the R.B.I. under See. 28 has been obtained; 

(2) establish in India branch o£Bce or other {dace of business for carrying on 
any activity of a trading, commercial or industrial nature except the 
activity covered under Sec. 28 for which permission of the R.B.I. has 
been obtained ; 

(3) acquire the whole or any part of any undertaking in India of any person 
or company carrying on any trade, commerce or industry; and 

(4) purchase shares in India of any company referred to in (3) above. 

Even in the case of existing, trading commercial or industrial activities 
carried on or set up in India by such a company at the commencement of 
the Act, permission of the Reserve Bank would be necessary for continuance 
of existing business. For this purpose, an application in the prescribed 
form has to be made to the Reserve Bank within six months from such com¬ 
mencement or such further period as the R. B. I. may allow for permission to 
OMtinne to carry on such activity or to continue the establishment of the branch, 
oflke or other place of business for the carrying on of such activity, as the case may 
be. On receiving such application, the Reserve Bank may, after making such 
enquiry as is deemed necessary, allow the application subject to such conditions as 
tiie R.B.I. thinks necessary to impose. Such application may also be rejected by the 
R.B.I. after giving an opportunity to make representation in the matter. If the 
application is rejected, the company shall discontinue its activity or close down the 
branch oflke, etc. on the expiry of ninety days, or such other later date as may be 
specified by the R.B.I., from the date of receipt of the communication conveying 
such rejection. 

In case such company (induding branch) fails to make any application for 
the required permission, then the R.B.I. may direct such company (including 
teanch) to dimntinue such activity or to close down the branch, etc., on the 
expby of sudi period ef may be sp^fied in the direction. An opportunity to make 
npresentation would, however, be allowed to the party which may be affected by 
sndi dinction, before the R.B.I. passes the order. 

However, a company carrying on trading, commercial or industrial activity 
a| tiie commencement of the Act In pursuance of any permission or licence granted 
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by the Ceatra! Govt, may be exempted from this proviiicm of obtaiaing ILB.I.'a 
permiwoo for continoance of its activities and establishments. Such exemption 
may be granted by the R.B.I. but it is not available if the company is carrying on 
solely an activity of trading nature. 

Similar permission is also necessary for continuance of existing nharehnMing 
in India by such company; the R.B.I. may allow such company to bold the shares 
subject to such conditions as may be imposed or direct such company to sell or 
procure the sale of such shares. 

In addition to a company which is not incorporated in India, these restric¬ 
tions also apply to: 

(a) a person resident outside India, whether a citizen of India or not; 

(b) a person who is not a dtizm of India but is resident in India; 

(c) a company (other than a banldng company) in which non-resident 
interest is more than 40% ; and 

(</) any branch of such company mentioned in (c) and a company which is 
not incorporated under any law in force in India. 

Restrictions on persons resident in India associating themselves with conceiw 
ootaide India: Section 19 (1) (e) of the Foreign Exchange Regulation Act, 1973 lays 
down that, notwithstanding anything contained in Section 81 of the Companies Act, 
no person can, except with the general or special permission of the Reserve Bank 
acquire, hold or dispose of any foreign security. Under Section 27 of the FERA, 
without prejudice to the above restriction, no person resident in India can, without 
the previous permission of the Central Government, in any wise associate himself or 
participate in any concern outside India engaged in, or intending to engage in, any 
activity of a trading, commercial or industrial nature whether or not such concern 
is a body corporate. According the Explanation to Section 27, a person who is 
merely an employee of the concern outside India shall not by reason of such em¬ 
ployment only be deemed to be associating himself with or participating in such 
concern. 

The aforesaid previous permission of the Central Govt, has to be sought 
through an application in such form, in such manner and containing such particulars 
as may be prescribed. The Central Govt., while allowing the application, may 
' j^npiw. any conditions. This permission must also be subject to the condition that 
the person to whom such permission has been granted shall comply with such require¬ 
ment as the Reserve Bank may, from time to time, direct. If such a person does 
not comply with either the Central Govt’s condition or the Reserve Bank’s direction 
then without prcijudioe to any other action that may be taken against him under the 
FERA, the Central Govt, may by order revoke the permission so granted, but not 
befon’giving the affected person a reasonable opportunity for making a representap 

tion in this behalf. 



As r^anb the nitrictiom pertaining to aaeta held by non-resideals. Section 
11 provides that the Reserve Bank nuy, if it considers it necessary or mpedie nt in 
the paUie interest to do so, impose a c(^ition that the said asset shall not be trans* 
fbrred, assigned, pledged, charged or dealt with in any manner whatsoever except in 
accordance edth general or special permission which may be granted conditionally or 
otherwise by the Reserve Bank. 

/ 

Section 19 imposes lestrictioos on export of securities to persons resident 
outside India with a view to preventing the flight of capital from India, to see that 
the payment for the securities is received from the purchases in India and that the 
securities are not transferred to acquire foreign exchange contrary to the provisions 
of the Act. These restrictions are also intended to control investment of the foreign 
in the country. Without the general or special permission of the Reserve 
Bank, a person cannot do the following things, namely-~(a) take or send any secu¬ 
rity to any pi^ outside India ; (b) transfer any security, or create or transfer any 
interest in security, to or in favour of a person resident outside India ; (c) transfer 
any security from a register in India to a register outside India or do any act which 
is calculated to secure, or forms part of a scries of acts which together are calculated 
to secure, the substitution for any security which either in India or registered in India, 
of any security which is either outside, or registered outside. India; (</) issue, whether 
in Twriw or elmwhere, any security which is registered in India or to be registered in 
India, to a person reudent outside India; (e) acquire, hold or dispose of any foreign 
security. 

Despite anything contained in any other law, no transfer of any share of a 
mmpMiy registered b Indb made by a person resident outside Indb or by a national 
of a foreign Sbte to another person whether resident in India or outside India shall 
be valid, unless such transfer is confirmed by the RBI on an application made to it 
m this behalf by the transferor or the transferee (sub-section (5)]. If the Central 
Government is of the opinion that it is necessary or expedient in the public interest 
so to do, it may, through a Gazette norificatioD, exempt any such transfer or class 
of such trimsfers from the operation of the provisions of sub-section (5), subject to 
tm.li f^ pHitions , if any, as may be specified in the notification [sub-section (6)]. 

Section 19(2) deals with a nominee holder of security (I e., one holding the 
security not b his own right but in tbe right of someone else whob fact has the 
right to control the acts of the nominee with regard to the disposition of the security). 
Except with the general or special permission of tbe Reserve Bank, such a nominee 
r-nmint do any act by which he recognises or gives effect to the substitution of ano¬ 
ther person as tbe person from whom he directly receives mstruetion^ unless both 
the p erfo™, f.e., the pqrson previously instructing tbe substitution and the person 
immediately before the substitution resident b India. 

By of protection against the evarion of Section 19, the Reserve Bank has 
the power to require that the transfers any security and the transferee thereof 
■hall subscribe to a declaration that tbe trimsferee ia not resident outside Indb. 
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Under Section 31, the following entities cinnot, except with the previona 
genenl or special perinisBion of the Roerve Bank, acquire or hold or transfer or 
dispose of by sale, mortgage, lease, gift, settlement or otherwise any immovable pro¬ 
perty situate in India. These entities are: (0 a person who is not a citizen of India; 
(//) a company (other than a banking company) which is not incorporated under any 
law in force in India; (ill) a company in which the non-resident interest is more than 
40%. These entities may, however, apply for such permission of the Reserve Bank 
for the above purposes. Such appliMtion, after due enquiry by the Reserve Bank, 
may be granted or refused ; if it is not refused within 90 days (excluding the time 
compulsorily to be given for making the representation) of its receipt, permission 
would be presumed to have been granted. 

MB: For a discussion of Sections I to 22 of the Foreign Exehmge 
Regulation Act, 1973, you are advised to read the relevant parthns 
from I.S.P. (N) ML 12 which is already In your possession. 

THE INDUSTRIES (DEVELOPMENT AND REGULATION) ACT, 19S1 

Inodnetioa: This Act was brought into existence in order to implement 
various objectives of the Industrial Policy Resolution of 1948 which envisa^ that 
private enterprise, while continuing to play an important role, would be properly 
directed and regulated. The Act is important piece of Legislation in the sense that 
it provides for development and regulation of certain iq^stries specified in the 
First Schedule to the Act. A cursory glance to this S(j|dule will reveal that the 
industries are broadly classified into difibrent categories, namely—metallurgical 
fuels, boilers and steam generating plants, prime-movers other than electrical genera¬ 
tors, electrical equipment, telecommunication, transportation, industrial machinery, 
machine tools, agricultural machinery, earth moving machinery, miscellaneous, 
mechanical and engineering industries, commercial, office and household equiqment, 
medical and surgical appliances, industrial instruments, scientific instruments, surve¬ 
ying and drawing instruments fertilizers, chemicals other than fertilizers, photogra¬ 
phic raw film and paper, dye-stufis, druge and pharmaceuticals, textiles including 
those dyed, printed or otherwise processed, paper and pulp including paper products, 
sugar fermentation industries food processing industries, vegetable oils and vanas- 
pati, soaps, cosmetics and toilet preparations, rubber goods, leather and leather 
goods and picker, glue and gelatin, glass ceramics, cements and gypsum products, 
timber products, defence industries and cigarettes. 

For the purpose of the implementatation of the Industrial Policy Resolutions 
the Central Government has been empowered to do the following things, namely- 
(1) Setting up of Central Advisory Councii to advise the Central Government on 
matters relating to the development and regulation of the aforesaid class of indus¬ 
tries; (2) Setting up of Development Councils—one for each scheduled industries 
—to’act as some kind of industrial planning and development organisations; (3) Im¬ 
position of cess on scheduled industries in certain cases; (4) Getting each existing 
industrial un de r taking registered in a prescribed manner; (5) Granting or refusing 
of a licence or permtssion for starting new industrial undertaking, for manufacturing 
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new article or for eflfocting any substantial expansioa or for changing the location 
of the wh(de or any part of the undertaking; (6) Investigation of the affairs of any 
industrial undertaking and issuing of direction on the completion of such 
investigation; (7) Taking over of the management or control of an industrial 
arhich is being managed in a manner, detrimental either to the schedu- 
led industries or to public interest; (8) Controlling, supplying, distributing, pricing, 

etc of certain articles in order to secure equitable distribution and availability at 

fair’pricesofany article relatable to any scheduled industry: (9) Authorising a 

person to enter and inspect premisesr to order the production of any documents, 
books, register or record in the possession or power of any person having the control 
of or employed in connection with any industrial undertaldng and to examine any 
person having the control of or employed in any industrial undertaking; (10) Im- 
of penalty for actual contravention or attempted contravention or for abet- 
tiu contravention of the various provisions of this Act any direction issued or any 
order m n^r and (11) Framing rules to carry out the purposes of the Act. 

The above-mentioned Act came into force on 8-S-S2. It extends to the whole 


of India. 

BEGULATION of scheduled INDUSTRIES : 

(fl) Registration of existing industrial mderte/cing iSectUm 10) l The owner 
of every existing industi undertaking, not being the Central Government, must, 
inch period as » Central Government may, by the notification in the 
nffidal Gazette fix in this behalf with respect to industrial undertakings generally, or 
^^pect to any class of them, register the undertaxing in the prescribed manner. 
The Central Government must also cause to be registered in the same manner every 
existing industrial undertaking of which it U the owner. 

Once the industrial undertaking is so registered, the owner of the under- 
VnB or where the Central Government is the owner thereof, then the Central 
Government must be issued with a certificate of registration containing such parti¬ 
culars as may be prescribed. 

(6) Reroeatbm ofre^rathn in certain cases {Section lOA): The Central 
Government may, after giving an opportunity to the owner of the undertaking to 
hi hMrd revoke the registration, if it is satisfied about the followmg matten: 
m that ’the registration of any industrial undertaking has been obtained by mis- 
JlLsentation asto an essential fact; or (2) that any industrial undertaking has 
^^to be registrable under this Act by reason of any exemption granted under 
STAct; or (3) that any other reason, the registration has become useless or 
ineffective and therefore requires to be revoked. 

lAcencing of new industrial un^rtaklngs (Section II) i After the commence¬ 
ment of this Act, no person or authority other than the Central Government diaU 
Mtabli.h any new industrial undertaking, except under and m accordance with the 
licence issued in that behalf by the Central Government. It has also been provided 
tStTstateOowmment other than the Centaal Government may. with the previous 
permission of the Central Government, eita^k a new industrial undertaking. The 
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aforesaid licence or pennission may contain such conditions including, in particular, 
conditions as to the location of the undertaking and the minimum staudards in 
respect of rize to be provided therein as the Central Government may deem fit 
to impose in accordance with (he rules, if any, nude under Section 30. 

Licence for producing or mamifaeturli^ new articles (Section llA ): The 
owner of an industrial uudertakiog, not being the Central Government, whidi is 
registered under Section 10 or in respect of which a licence or permission has been 
issued under Section 11, must not produce or manufacture any new article unless 
it fulfills the following two conditions, viz., (a) in the case of industrial undertaking 
registered under Section 10, he has obtained a licence for producing or manufac¬ 
turing such new article and (b) in the case of an industrial undertaking in respect 
of which a licence or permission has bwn obtained under Section 11, be has had 
the existing licence or permission amended in the prescribed manner. 

Revocation and amendment of licence in certain cases {Sectim 12) : Before 
the Central Government may revoke the licence, it must be utisfied, either on a 
reference made to it in this behalf or otherwise, that any person or authority, to 
whom or to which a licence has been issued under Section 11, has without reason¬ 
able cause, failed to establish or to take effective steps to establish the new industrial 
undertaking in respect of which the licence has been issued within the time specified 
therefor or within such extended time as the Central Government may think fit to 
grant in any cate. Thus, the satisfaction or opinion of the Central Government 
that the person or authority has, without reasonable cause, failed to establish is a 
condition precedent to the passing of a valid order of revocation. 

Subject to any rules that may be made in this behalf, the Central Govern¬ 
ment may also vary or amend any licence issued under Section 11, but this power 
of variation or amendment must not be exercised after effective steps have been 
taken to establish the new industrial undertaking in accordance with the licence 
issued in this behalf. 

The provision of the section shall apply in relation to the licence issued 
under Section llA or where a licence has been amended under that section, to 
amendment thereof as they apply in relation to the licence issued under Section 11. 

Further provision for licencing of industrial undertakings in special ease : 
Section 13 makes the following provisions: (a) In the case of industrial undertaking 
which is required to be registered under Section 10 but which has not been regis¬ 
tered within the time fixed for the purpose, the owner thereof must not carry on the 
business of that undertaking after the exidry of such period, (b) In the case of an 
industrial undertaking the registration in respect of which has been revoked 
under Section lOA, the owner thereof must not carry on business of the under¬ 
taking after the revocation, (c) In the case of industrial undertaking to whidh 
the provisions of the Act did not originally apply but become c.pplicBble after the 
commencement of this Act for any reason, the owner thereof must carry on the 
business of the undertaking after the expiry of three months from the date on 
which the provisions ofthisActbecamesoapplicable.(d)Theownerofanindus- 
trial undeithking must not effect any "substantial expansion" of it, which has been 
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ngwtered or in respect of which a licence or permisrion has been issned. The 
eapression “substantial expansion" means the expansion of an existing industrial 
undertaking which substantially increases the productive capacity of the undertak* 
ing, or which is of such a nature as to amount virtually to a new industrial under* 
taldng, but does not include any such expansion as is normal to the undertaking, 
having regard to its nature and the circumstances relating to such expansion, 
(e) The afo'resaid owner must not change the location of the whole or any part of 
an industrial undertaking which has been registered. 

The owner of the industrial undertaking must not do the things mentioned 
in (a) to (e) above, except under, and in accordance with, a licence issued in that 
behalf by the Central Government and, in the case of a State Government, except 
under and in accordance with the previous permission of the Central Government. 

The provisions of Section 11(2) and Section 12 shall apply, as far as may 
be, in relation to the issue of licences or permission to any industrial undertaking 
referred to in Section 13 as they apply in relation to the issue of licences of permis¬ 
sion to the new industrial undertaking. , 

Procedure for the grant <tf licence or permission {Section 14): Ytefottginjoltr 
ing any licence or permission under Section 11, Section 11 A, Section , 13, or Section 
29B, the Central Government may require such ofiBcer or authority as it may 
appoint for the purpose to make a full and complete investigation in respect of 
application received in this behalf and report to it about the result of such investi¬ 
gation. In making any investigation, the officer or authority must follow such 
procedure as may be prescribed. 

Power to cause investigation to be made into scheduled industries or industrial 
undertakings: Section IS empowers the Central Government to cause investiga¬ 
tion to be made into scheduled industries or industrial undertakings under certain 
circumstances. The circumstances are as follows : (i) That there has been or is 
likely to be a substantial fall in the volume of production in respect of any article 
or class of article relatable to that industry or manufactured or produced in the 
industrial undertaking or undertakings, as the case may be, for which having 
regard to the economic conditions prevailing, there is no justification ; or (ii) That 
there has been or is likely to be marked deterioration in the equality of any article 
or class of articles relatable to that industry or manufactured or produced in the 
industrial undertaking, or undertakings, as the case may be, which could have been 
or can be avoided ; or (iii) That there has been or is likely to be a rise in the price of 
any article or class of articles relatable to that industry or manufactured or produc¬ 
ed in the industrial undertaking or undertakings, as the case may be, for which 
there is no justification; or (iv) That it is necessary to take any such action as is 
provided ip this chaptef relating to the regulation of scheduled industries, for the 
purpose .of. conserving and resources of national importance which are utilised in 
the indhsfeEyjtir the industrial undertaking or undertakings, as the case may be. 

One dx>old note that the ownion of the Government as to existence of the 
drcurostanccs enumerated from (0 to Qv) above is conclusive and is not 
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satJect to objective teit bgr the Court {HidtU EketrkUy Co. Ltd. v. PrariHee ef 
Bombay'). The relevant matter ti the opinion and not the ground on which it is based ; 
so that the Govt, is not ceiled upon to ^ace before the Court the material on 
which it baaed ita opinion. It ia nonethdeaa abaolutely neoeasary for the requWte 
opmion to be apecifically expreaaed and without a recital of that ppinion the order 
would not be b accordance with Section 15 {Btdmo Hahai v. Minapur Electricity 
Supply Company ); 

(v) That the Central Government ia of the opinion that any induatrial 
undertakbg is bebg managed b a manner highly detriment to the scheduled 
mdustry concerned or to public interest. 

Power of Centra Government on completbm of investigation under Section IS 
ISeetIm 16): After theinvestigationonder Section 15, if the Central Government 
is satisfied that the action under Section 16 is desirable, then it may issue such 
directions to the industrial undertakbg or undertakings concerned as may be 
appropriate in the circunutances for all or any of the following purposes, namely- 
(a) to regulate the production of any arricle or class of articles and fix the standard 
of production; (b) to take such as the Central Government may consider necessary 
to stimulate the development of industry to which the underbking or under< 
bkingi relates or relate ; (c) to prohibit the industrbl undertaking or imdertakinp 
from resorting to any act or practice which might reduce its or their production, 
capacity or economic value ; (d) to control the prices or to regulate the distribution 
of any article or class of articles which have been subject-matter of investigation: 

Where a case of industrial undertaking or undeitakings is under bvestigation, 
then the Central Government may issue at any time any direction of the nature 
aforesaid to the individual undertaking or undertakings concerned. Any sudi 
direction shall remab effective, until it is varied or revoked by the Central 
Government. 

Power of person or body of persons appointed under Section IS to call for 
assistance in any investigation (Section 18 ): The person or a body of persons to 
make investigation under Section 15 may choose one or more persons possessbg 
speeial knowledge of any matter rebting to the investigation to assist him or it b 
holding the bvestigation. 

The persons or body of persons so appointed shall have all the powers of a 
Civil Court under the Code of Civil Procedure, 1908 for the purpose of takbg 
evidence on oath as also for the purpose of enforcing the attendance of witness and 
compelling the production of documents and material objects. The person or body 
of persons shall be deemed to be a civil court for all the purposes of Section 195 
and Chapter XXXV of the Code of Criminal Procedure, 1898. 

Direct managemcBt or control ef Industrbl undertakings by Central Goven- 
ment ta entata cases: 

(a) Power of Central Government to assume mmagement or control of an 
Industrial taidertaking in eerttdn eases (Section I8A): The Central Oovemment miy 



be of the opinion that: (f) an industiial undertaking to whidi directions have been 
issued in pursuance of Section 16 has failed to comply with such directions, or (h) 
an industrial undertaking in respect of which an investigation has been made under 
Section 15 (whether or not any directions have been issued to the undertaking ia 
pursuance of Section 16), is being managed in a manner highly detrimental to the 
scheduled industry concerned or to the public interest. In either case, the Central 
Government may by notified order, authorise any person or body of persons to 
take over the management of the whole or any part of the undertaking or to 
exercise in respect of the whole or any i»rt of the undertaking such functions of 
control as may be specified in the order. 

The aforesaid order shall remain effective for such period no\ exceeding five 
years as may be specified in the order. However, if the Central Government is of 
the opinion that it is expedient in the public interest that any such notified order 
should continue to be effective even after the expiry of the above-mentioned period 
of five years, then it may from time to time issue directions for such conthiuance 
for such period not exceeding two years at a time as may be specified in the direc¬ 
tion. But the total period of such continuance (after the expiry of the said period 
of five years) most not exceed 10 years. Where such direction is issued, a copy 
thereof must be laid, as soon as may be, before both the Houses of Parliament. 

According to Section 18B, the ^ects of notified order under Section ISA are as 
follows i (0 All persons in charge of the management, including persons holding 
oflice as managers or directors of the industrial undertaking immediately before the 
issue of the notified order, must be demned to have vacated their oflices as such, 
(/i) In any contract of management between the industrial undertaking and director 
•thereof holding office as such immediately before the issue of notified order must be 
deemed to have been terminated. (///) The person or body of persons authorised 
under Section 18A to take over the management must take all necessary steps to 
bring into bis or their custody or control all the property, effects and actionable 
claims to which the industrial undertaking is or appears to be entitled. All the 
property and the effects of the industrial undertaking must be deemed to be in the 
custody of the person or the body of persons as from the date of the notified order, 
(if) The persons authorised under Section 18A to take over the management of 
an industrial undertaking which is a company shall be, for all intents and purposes, 
the directors of the industrial undertaking only constituted under the Companies 
Act. They shall exercise all powers of the directors of the industrial undert^ings, 
whether such powers are derived from the Companies Act or from the memo¬ 
randum or articles of association of the industrial undertaking or from any source. 

Subject to the pr!)visioo of this Act and to the control of the Central 
Government, the person or body of person's authorised to take over the manage¬ 
ment of tte industrial undertaking must take all necessary steps for the purpose of 
efficiently managing the business thereof ^d exercbe such other powers and have 
such otter 4aty as may be prescribed. 
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The buiincM of the undertaldag fhatt be cankd on punuantto any dino< 
tiooa given by the authorised person in accordance with the xvovision of the notified 
order. 

. <1 

The person or body of persons siuthorised under Section ISA must exercise 
bis or their functions in accordance with such direerinnii as may be given by the 
Central Government. This power may be exercised irrespective of whether there is 
anything contained in the memorandum or articie of association of the industrial 
undertaking. Such an authorised person or body of persona cannot give any other 
person any directions whidi are inconsistent with the provisons of any Act or 
instrument determining the functions of the authority carrying on the undertaking 
except in so far as may be specifically provided by the notified order. 

Contracts bi bad faiths e/c., may be cancelled or varied (Section IBC) : With¬ 
out prejudice to the provision of Section ISB. the person authorised under Section 
18A to take over the management of an industrial undertaking may, with the 
previous approval of the Central Government, apply to a Court whidi has the 
jurisdiction in this regard praying for the concellation or variation of a contract or 
agreement entered into between the industrial undertaking and any other person 
before the issue of the notified order under Section ISA. If, on the enquiry made 
by the Court it is satisfied that the said contract or agreement was made in l»d faith 
and was detrimental to the interest of the undertaking, then it may make an order 
cancelling or varying it which would be effective accordingly. The Court may pass 
the said order either unconditionally or subject to such conditions as it may deem 
fit to impose. 

No right to compensation for terminatlm of office or contract (Section ISDy. 
A person who ceases to hold any office by reason of the provisions of Section 
18B(l)(a) or whose contract of management is terminated by reason of the 
provisions of Section ISB (l)(b), shall not be entitled to any compensation for the 
loss of office or for the premature termination of his contract of management. But 
thu rule shall not affect his right to recover from the industrial undertaking moneys 
recoverable otherwise than by way of such compensation. 

Appllcatum of the Companies Act (Section IBEy. The management of an 
industrial undertaking which is a company as defined in the Companies Act, 1956 
ma y be taken over by the Central Government. If it is so taken over then 
not withstanding anything contained in the Companies Act or in the memorandum 
or article of association of such undertaking, it shall not be lawful for the share- 

-'Jiolders of such undertaking or any other person to nominate or appoint any 
^tson as director of the undertaking. Also, in case of such take-over, no 
resolution passed at any meeting of the shareholders of such undertaking Shall be 
given effect to unless approved be the Central Government. Further, no proceediaga 
for the winding up of such undertaking or for the appointment of a receiver in 
respect thereof shall lie in any Court except with tte consent of the Central 
Government. 

The Companies Act shall continue to apply to such undertaking in the 
same manh^r as it applied thereto before the issue of the notified order under 
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Section 18 A. This rule is, however, subject to the provbioos stated in die preced¬ 
ing pnngraph and to the other provisions contained in the Act and subject to sndk 
other exceptions, restrictions and lunitatioas as the Central Government may 
^leeify in ^ regard. 

Fower of Hit Central Government to eaiKel noised orAr under Section 18 A 
(Section 18P): The Central Government may, by notified order, cancel notified 
order issued under Section 18A. It can do to if it appears to it, on the application 
of the owner of the industrial undertaldog or otherwise, that the purpose of the 
order made under Section 18A has been fulfilled, or that for any other reason it is 
not necessary that the order should not remain in force. 

Caatiol of supply, distribntlon, price, etc.. 

Power to control supplyt distribution, 'pricCf etc. t of certain articles (Section 
I8G) : So far at it appears to the Central Government to be neceuary or expedient 
for securing the equitable distribution and availability at fair prices of any artide 
or dast of articles rdatable to any scheduled industry, the Central Government may 
provide for regulating the supply and dktaibutioa thereof and trade and commerce 
therein. Thus the Central Government may do to irrespective of whether there is 
anything contained in any other provisions of this Act by notified order. 

The aforesaid notified order may provide for: (a) controlling the prices at 
which any artide or class of articles may be brought or sold; (b) regulating by 
licences, permits or otherwise the distribution, transport, disposal, acquisition, 
possession, use or ooasnmption of any such article or class of articles ; (c) prohibit¬ 
ing the withholding from sale of any such article or articles ordinarily kept for 
sale; (d) requiring any person manufacturing, producing or holding in stock any 
such artide of class of articles to sell the whole or part of the article so manufac¬ 
tured or produced during a spedfied period or to sdl the whoie or a part of the 
artide so hdd in stodc to such person or dass of persons and in such drcumstances 
as nuy be spedfied in the order; (e) regulating or prohibiting any class ofcom- 
merdal or financial transactions regulating to such article or class of articles whidi,> 
in the opinion of the authority making the order, are or if unregulated are likdy 
to be deterimcntal to public interest; (/) requiring persons engaged in the distribu¬ 
tion and trade and commerce in any such artide or class of articles to mark the 
articles exposed or intended for sale with the sale-price or to exhibit at some easily 
accessible place on the premises the pricelists of artides held for sale and also to 
similarly exhibit on the first day of every month or at such other time as may ^ 
prescribed, a statement of the total quantities of any such articles in stodEj' 
(g) collecting any information or statistics with a view to regulating or prohibiting 
any of the aforesaid^ matters; and (A) any inddental or supplementary matters 
indodin| iii jparticular the grant or issue of licences, permits or other documents 
and tttadbteging of fees therefor. 

Ilf the person sdls any article in potsuanceofany order mentioned in(^ 
in the preceding paragraph, then he must be paid by way of price therefor, where 
the price consistently with the controlled price, if any, can be fixed by agreement. 
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the price so if reed upon. If no such ifteement can be leaelied, then he most be 
paid that price which is calculated with refereoce to the controlled price, if any, 
fixed paid under Section 180. In cases other than these two, be most be paid 
price which is calculated at the market rate prevailing in the llocali^ at the date 
of sale. 

No order made in exercise of arqr power conferred by Section ISO can be 
called in question in any Court. If an order purports to have been made and 
signed by an authority in exercise of any such power, a Court shall, within fiu 
meaning of the Indian Evidence Act, 1872, presume that such order was made by 
that authority. 

It may be noted that the expression "articles or class of articles relatable to 
any scheduled industy" includes articles of the same nature or description import* 
ed into India. 

FORMS PRESCRIBED UNDER THE INDUSTRIES 
(DEVELOPMENT AND REGULATION) ACT. 1951 
AND GUIDELINES FOR COMPlJETION THEREOF 

Applications are required to be submitted to the Central Oovemment as 
under: 


SI. 

No. 

Form 

No. 

Rule 

Section 

Particulan of Application 

1. 

IL 

7 

11 

Application for a license or 
permission for the establish' 
ment of a new industrial 
undertaking. 

2. 

IL 

7 

HA 

Application for a license or 
permission for manufacture of 
new Articles. 

3. 

IL 

7 

13(lXrf) 

Application for a license or 
permission to efEect substantial 
expansion. 

.4, 

EE 

7 

13(IXfl) 

Application for license or 
permission to carry tm business 
after the expiry of the period 
prescribed for registration. 

5. 

EE 

7 

13(1X6) 

Application for license or per* 
mission to carry on buahuas 
after revocation of ngiitratioa 
under Section lOA.^, .,,, 



-. 
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6. be 7 13(1K<7) Application for license or per- 

mission to carry on business 
after the expiiy of three months 
from the dale on which the 
provisions of the Act became 
applicable. 

7. EE 7 10.11.13, Application for license or per- 

(IXd) read misrion to carry on business 
snth 29B after the expiry of the period 
as may be specified in the' 
Notification cancelling the 
exemption. 

8. E 7 13(IXe) Application for license or per¬ 

mission to change the location 
of the whole or any part of the 
undertaking. 

NOTES 

(a) For specimen forms IL and E. please see the book by Shanbhogue and 
Das Gupta. 

(h) Form EE (given under the Rules) has not been completed as it is not 
normally required. 

1. For a llcffise or permtisiat for the est<Allshment of a new undertaking 
(Section II): Co) Applicant: Promoters, (h) Form: Form IL (with 10 spare 
copies), (e) Enclosures: (/) Statement showing requirements of Transport. 
(ii) Statement showing fuel requirements. (iiO Draft of the foreign collaboration 
agreement (if any), (iv) Treasury cfaallan duly receipted for the payable fee. 
(d) Guidelines : (I) Industrial undertaking means any undertaking pertaining to a* 
scheduled industry carried on in one or more factories by any person or authority 
including the Oovemment. (ff) The application has to made before taking any 
of the following steps, viz., raising from the public any part of the capital required 
for the undertaking; commencing the construction of any part of the factory * 
building for the undertaking; placing an order for any part of the plant or machi¬ 
nery required for the undertaking. (W) Annual capacity has to be estimated ^n ’ 
the basis of maximum utilization of plant and machinery, (/v) GIF value is 
required to be-given for imported raw materials and components, (v) Original 
value of land, buildingB, plant apd machinery should be furnished ; in case of land 
and/or l^il^g on rent, capitalised value thereof has to be furnished, (rl) While 
compdiihs ^ percentage of value of imported raw materials required annually in 
tel nti iu i ta ^mate ex-factory value of production, exclusion should be made of 
value ^ imported steel and alummium. If any variations take place in the wake 
of tile pfaisuf of the oMaufactoring programme, tiieie may also be indicated. 
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learly mentioined, e.g., whether oontinueous or by shifti. 

(a\ or pemistion for manitfaeiure of new artteks (Section 11 A ): 

10.™^^ -(6) Form; FormIL(with 

“ 1 above, (d) Guidelines: 
^ew arUcles" in relation to an industrial undertaking (which it 

” V w ‘ “ permission has been issued) means: 

any article which falls under an Item in the First Schedule to the Act (other than 

the Item under which articles ordinarily manufactured or produced in the industrial 
undertaking at the date of registration or issue of the licence or pemdssioii. as the 
case may te, fall); any article which bears a mark as defined in the Trade Marks 
Act or which is subject of a patent (if at the date of registration or issue of the 
licence or permission, as the case may be, the industrial undertaking was not manu* 
factoring or producing such article bearing that mark or which h the subject of 
that patent), (ii*) to (vO are the same as contained in (III) to (vH) mentioned in 
1 above. 


3. For a licence or permlssloH to effect substantial expansion [Section 13(1) 
(d)\: Applicant, Form, Enclosures : Same as mentioned in 1 above. Guidettnes : 
(!) Substantial expansion means the expansion of an existing industrial undertaking 
which substantially increases the productive capacity of the undertaking or which 
is of such a nature as to amount virtually to a new industrial undertaking but does 
not include any such expansion as is normal to the undertaking having regard to its 
nature and circumstances relating to such expansion, (il) to (vi) axe the same as 
contained in (liO to (vli) mentioned to 1 above, (vii) Increase up to 25% of the 
capacity licenced or registered can be done without obtaining a substantial expan¬ 
sion licence subject to the following conditions, viz., (A) no additional plant or 
machinery is installed, except minor balancing equipment procured indigenously; 
(B) no additional expenditure of foreign exchange is involved ; and (C) the extra 
production does not occasion any additional demand for scarce raw 
materials. 


4. For licence or permission to carry on business after revocation of Regis¬ 
tration under Section 10 A [Section 13(l){b )]; (c) Applicant ; Company or 

industrial undertaking, (b) form : Form EE (with 10 spare copies), (c) EneUh 
' lures: (i) A copy of the last 3 years’ balance sheets and profit and loss accounts; 
00 A copy of the collaboration agreement lif any) ; (Hi) Treasury cballan duly 
receipted for the payable fee. (d) Guidelines : (i) The application is required to be 
by an industrial undertaking (the registration in respect of whidi has been 
revoked under Section lOA) to carry on business after revocation; (ii) Revocation 
of registration under Section lOA is done in the following drcumstances, namely— 
in case of registration being obtained by misrepresentation as to an essential fact; 
incaseoftheundertokinp’s cessation to be registrable under the Act by reason of 



waf emi^pdoiB being inipplinbie; in cue of ngiitatbm becoming nieleei or in* 
eflbctive for coom teaion and hence requiring revocation, (tO) Uakee otherwiu 
indicated, the particulars have to be pveu u on flie date of the application, 
(ftr) Agahut huqiplicable partienlats, e.g., deferred shares, managing agents, the 
letters *'NA'* (t.e., not applicable) should be given, (v) While giving Monthly 
installed Capacity, number of working days in a month and the number of Aifls 
in a day have to be indicated. (vQ In the cau of uasonal indutriu like Sugar, 
figures relating to the season may be given, (vtf) Against Fixed Assets, the capita¬ 
lised value of land and/or building should be given if they are rented. 

S. For Ueenee or permisshn to carry on business t^erthe expiry of the 
period ipreseribed for Registration [Section : (a) Applicant, Form and 

Enclosures are the ume as indicated in 4 above, (b) Guidelines: (0 The appli¬ 
cation hu to be made by an industrial undertaking required to be registered under 
Section 10 but which hu not been registered within the time stipulated in the 
Section for this purpose, if It proposu to carry on business after the expiry of such 
period. (0) to (vi) are the same u (I/O to (vll) mentioned in 4 above. 

ti. For licence or permUssUm to carry on business after the expiry of 3 months 
from the date on which the provtstans of the Act became applledble [Section I3(l)(e)]: 
(a) Applicant, Form, Enclosures are the same as mentioned in 4 above, (b) Guide¬ 
lines : (!) The application is required to be made by an undertaking to which the 
provisions of the Act did not originally apply but which became applicable after the 
commencement of the Act for any reuon, if it carriu on business after tbe exfnry of 

3 months from the date on which the provisions of the Act became applicable. 
(U) to (W) are the same u (III) to (v/l) mentioned in paragraph 4 above. 

7. For lleenee or permIssloH to carry on business tfter the expiry of the 
period as may be specified In the not/ficraUm caicdling the Exemption: (a) Appli¬ 
cant, Form and Enclosures are the same u mentioned in paragraph 4 above. 

QuIdeUnes : (I) Where an Exemption Order issued under Section 29B has been 
cancelled and the industrial undertaking thereafter proposes to carry on busineu 
after the period to be specified, the application must be made by the industrial 
undertaking if any of tbe following Sections, vis., S. 10, S. II, S. 11 A, 
S. 13(l)(dX appliu. (10 to (vj) are the ume u (III) to (vr/) mentioned in paragraph 

4 above. ^ 

8. For licence orpermissbm to charge the location of the wheie or any peat 
of the undertaking [Section 73(IXe)J: (a) Applicant: Company or industrial 
tmdertaldng. (i) Form : Form E (with 10 spare copiu). (e) Enclosure: Trea- 
miy cballan duly receipted for the prescribed fee. (d) Guidelines: (0 The 
apptica f top should be made if the company proposes to change the location. 
W Sjj^PlI.of part of tbe machinery to set up aseparate unit ebewhere will amount 
to chifRilaviM location of a part of the undertaking. 



?l 

GENERAL GUmELDQiS ISSUED BY GOVT. 

A. GuUellnet for fitting IL Apptteatkm : (/) To me only preacribed appli* 
cntioD from (with 10 spaie copies). [New omfertaldogs. New articles or Substantial 
expansion-IL Form ; COB (carrying on business) Licmoe>EB Form; Change of 
Location-E Form], (i/) To use separate application forms, if the proposed items of 
manufacture fall under more than one entry in the First Schedule to the Industries 
(Development and Regulation) Act (ttt) To give all necessary infonnation in the 
application form itself. Particulars mentioned In a covering letter may not be 
taken into acdount. (iv) To give ail answers in words and/or figures in Form 
completely avoiding "dots** and "dashes**, (v) To clearly indicate the actual type 
of apidication, i.e., whether for new undertaking, for substantial expansion, for new 
utkles, for COB licence or for chaise .'of location. (vO To dui^ sign the aiqtlica* 
tion form and to clearly indicate the designation/capacity of the signatory, (ytt) To 
annex to the Form a treasury challan for Rs. SOO deposited under the head of 
account "210-Industries—A. General Licence Fees**. (vttO To give names and 
addresses of the directors on the Board of companies in respect of existing companies 
as well as companies proposed to be formed, (lx) To indicate the precise location of 
the project; not to propose alternative locations in more than one State. If it is pro¬ 
posed to locate project in a Backward Area/District, this should be^pecifically men¬ 
tioned. (x) To give the proposed investment in fixed assets (land, building and machi¬ 
nery) in regard to applications for New Undertakings; to disclose the existing fixed 
assets in cases involving Substantial Expansion or the manufacture of New Artidea. 
Applications wiil not be considered without complete information on-amounts of 
investment, (xl) To properly fill up the column provided for employment (exist¬ 
ing or proposed), (x/l) To disclose percentage of foreign equity in cases of apfdi- 
cant-oompanies with foreign shareholding direct or indirect. 

B. Cases Covered by MRTF Act In the case of undertakings registered 
under the MRTP Act, IL application should invariably be accompanied by either 
(i) 3 copies of the corresponding application/notice under the MRTP Act (a full 
set of such applications being directly filled with the Dept, of Company Affairs 
simultaneously), or (//) 3 copies of a letter from the applicant-undertaking 
(addressed to the Department of Company Affairs) seeking exemption from the 
operation of the MRTP Act on the meriu of the proposal. 

■'^1 In cases of undertakings nor regislered nmfer thelMRTP Act but to whom 
akow-cause notices have been issued under rAe dcf by the Department of Company 
Affairs, the particulars with the date of such notices should be mentioned in the 
appropriate column. In such cases, unless advised to do so, it is not necessary to 
file the corresponding application/notioe as required under the MRTP Act. 

In cases of undertakings already registered under the MRTP Act, but seeking 
de-registratUm under the Act, the formal application/notice under the MRTP Act 
should be filed and 3 copies of it forwarded with the IL application as required in 
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die case of a registered antfertakiog not seeking exeillptioii under the MRTP Act 
on the merit of the proposal [Here also a full set of ai^icatlon/notice under 
the MRTP Act should be filed dire^ly with the Department of Company Affairs, as 
prescribed]. 


C. Guldelbuafor emverston of U into IL\ The Minutiy has advised 
entfepieneurs seddng conversion of U (Letter of Intent) into IL (Industrial 
Licence) to proceed as follows, namely: (/) To send letters confirming acceptance 
of the conditions laid down in the LI to the SIA (L>II Section) IJdyog Bhavan, 
New Delhi within one ONE month of the receipt of LI. (ii) To obtain foreign ^ 
collaboration approval of Capital Goods Clearance as may be required, (ff/) To 
execute, in cases involving export oUigations, an Export Bond with the CCI & E, 
New Delhi or other appropriate authority in the manner prescribed and to siend 
intimation thereof, enclosing a copy of the CCI & E*s final acceptance of the 
Bond, to the LA II Section, S LA. (fv) To send, in cases involving export obliga¬ 
tion and the import of capital goods, a copy of the written undertaking (furnidied 
to the CCI & E and the Administrative Ministry) to the LAII Section; to 
execute a written undertaking to the effect that an agreement/bond (as may be 
prescribed by the CCI & E) at the time of the Capital Goods imports materialising 
or at any other time when called upon todo so by the Government—this undertaking 
serving the purpose, (v) To forward to the LA II Section, in a case of doubt 
from the MRTP angle (in which the letter of Intent [/.e., IL] has been issued 
subject to the party obtaining clearance under the Act) a photostat copy, wherever 
required, of the exemption letter or an order of the Central Govt, passed under the 
MRTP Act, as the case may be, issued by the DCA. 

The above-mentioned formalities and such other conditions as may have 
been prescribed in the LI being complied with, the entrepreneur is to send direct to 
the LA-II Section of the Secretariat of Industrial Approvals (SIA) in the Ministry 
of Industry and Civil Supplies a formal letter requesting conversion and enclosing 
with the letter the papers mentioned above. Normally Industrial Licences (IL) 
will be issued within 60 days from the date of receipt of the letter of request for 
conversion, with comidete details. 

Rsport to be sabmlttod to the Bowd of Direetora on the consequences of 
icaermtloH of two of their manafactertag Items for small scale units, etc.: The.^ 
Notification issued by the Central Government whereby it has included two of tliS-. 
major items, which were being manufactured by our Company, in the List of Items 
reserved for small-scale units, has given rise to a serious situation needing immediate 
action Section 29B (I) of the Industries (Development and Regulation) Act, 1951, 
empowers the Government to do what it has done by means of its aforesaid 
,notification. It may exempt any industrial undertaking from the operation 
all bir any of the provisions of this Act or any rule or order made thereunder. By 
virtue offiection 29B (2), where any notiSmtion granting any exemption is cancelled, 



wa iadnatritl aodortaldng like outb to whidi the pravMom of Section 10, Section 11, 
Section I lA or Section 13(1X<0 would have applied,-if the notification granting 
exemption had not been imued, cannot carry on its buiineu after .the expiry of the 
period specified in the said notification caaceUiog the exemption, except undw and 
in accordance with a licence issued in this behalf by the Central Government and in 
accordance with the previous pehnusion of the Central Government. The impact of 
tins is that, for the purpose of carrying on of our business in respect of the aforesaid 
two mqor hems to which licencing provisions of the Act did not originally apply, 
a licence would now be necessary. Such a licence is called COB (carrying on of 
bttsiness) licence ; h would be as much necessary as it was when our undertaking was 
set up anew. 

The procedure in this regard is that an application for “carrying on businest” 
(COB) have to be made in Form EE under the Registration and Licencing of Indus¬ 
trial Undertakings Rules, 19S2. After the expiry of six months from the date of the 
Govenmeot’s notification aforesaid, our Company will be debarred from carrying 
on business in tbe two items. Thus, we have five months' time at our disposal to 
apply for COB licence. 

Ten spare copies of the application will have to be forwarded to the Govern- 
meat. Each of these must be accompanied by : (i) a copy each of the last three 
yean’ balance sheets and profit and loss accounts; (U) treasury challan duly 
receipted for the fee payable. As our company has no collaboration agreement, 
tbe question pf attaching a cppy thereof with the application does not arise. 

Against fixed assets, the capitalised value of land and/or building need not 
be given, since they are not rented. 

The "■■tter should be seriously takoi up with ^be Government They should 
be impressed upon tbe fact that there is neither legal nor moral justice in reserving 
tbe two items for the small-scale units, whieb were being manufactured by our 
undCTtpk’wg for a considerably long time. As a matter of fact our undertaking bas 
come to acquire an expertise in respect of the two items (referred to in the qvestioa). 
These items need precision work involving highest engineering skill for which oui 
undertaking cs i ve to wield bigb reputation not only in the indegenous markets but 
also in Arab countries, as a result of which our export business got a tremendoos 
boost. To mfi;^ this demand, the undertaking which was engaged in some of the 
IS specified engineering industries increased their capadty in pursuance of Press 
Note dB ff d August 21, 1975, issued by the Central Government £t the rate of 5% 
per a pniim op to a limit of 23% in tbe Fifth-year Plan Period. It may be mentioned 

this automatic growth of capacity was allowed without the necessity to obtain 

a “substantial expansion” licence under the Industrial (Develc^ment and Regula¬ 
tion) Act, because it fulfilled the specified conditions, namely;-(/) the product mix 
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wag aot io oonlUet wilii the itemi theo leearved for nnill-ieale Mctoi; (0) the oodee* 
takhigtook cate of its inveBtawnt-reqairemeDts without aiquoacliiiig the finaiMiqg 
inatitotioiis for any long-term capital loans ;(i0) import of capital equipment was 
not at M involved; (fr) the undertaking was not dominant in the line of manufae* 
tuie and its capacity utilization was satisfactory; (v) the foreign ezchange earnings by 
way of ezports are to the exclusive advantage of l^e*Govemment of India, since the 
undertaking has no foreign collaboration. 

As a result of the reservation of the two mqor items for small-aeale units, 
there would be a fall in the volume of ezports and a consequential fall in foreign 
ezchange earnings. Secondly, considerable qmn of time would elapse till the new 
enterprises for the said two items come up to our standard to face competition in 
the foreign markets at a future time. Thirdly, we like other medium-siZed light 
engineering units, need, for the purposes of manufacturing our products, innumerap 
able components and accessoriea the manufacture of which cannot be economically 
taken up by us or our counter-parts but can be profitably taken up by young, self- 
employed enterprises in the small-scale units. As a matter of fact, our undertaking 
has been supporting a large number of small-scale units from whom it is receiving 
sup{dies of components and accessories. Further, these small scale units, though 
large in number, ate not capable of coping with our requirements as well as our 
counterparts* in respect of components and accessories. Therefore, instead of 
reserving the two major items fos the small scale units or our counterparts which 
we have been manufacturing, the Government should encourage a greater number 
of entrepreneurs to set up small-scale units to manufacture the components and 
accessories which we, along with others, require. 

However, the Board may also consider setting up a task force to locate what 
products can be substituted for the two items, since at the most Government is 
likely to grant exemption to our Company only for a limited period. 

INDUSTRIAL UCENCIN6 POUCY OF THE GOVERNMENT 

Liceaeing Policy: The Industrial Licencing Policy of 1970 imposes certain 
restrictions on undertakings belonging to the larger industrial houses as defined in 
the report of the Industrial Licencing Policy Inquiry Committee (abbreviated as i' 
ILnC). Such concerns are ordinarily excluded from taking part in sectors other 
than the core and heavy investment sectors leaving opportunities in the remaining 
sectors primarily to other classes of entreprenenn. The definition of larger industtial 
houses (as adopted by the ILPIC) was on the basis of assets along with assets of 
int»coimected undertakings, exceeding Rs. 35 crores. But the Government considerB 
%it the deBaltioa of large indostiial bouses to be adopted for licencing restrictions 
should bein conformity, in ail regards, witir*>bat adopted in the M.RT.P. Act. 
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Hie d^nitioa contaioed in the nid Act k on the beik oF flw aneto of not leu than 
Ra. 20 crotei. The adoption of thie lower limit and the definition of the inter* 
connected undertakiiigB as contained in the M.R.T.P. Act will enaore more ^ective 
control on the concentistkm of eoonomk power: it will also remove the contradio* 
tion between the definition of larger industrial houses for lioencmg purposes (whidi 
is based on ILPIC report) and for the control of concentration of economic power 
(^ich is based on the M.R.T.P. Act). 

In the context of approach to the &h Plan, the core industries of importance 
to the national economy in the future, industries having direct linkages with such 
core industries, and industries with a long-term export potential are all of basics 
critical and strategic importance for the growth of the economy. Larger houses will 
be entitled to take part in and contribute to the establishment of industries in the 
list induded in Appendix 1 (given at the end) along with other applicants, if the itepi 
of manufacture is not one which is reserved for production in the pubiic sector or in 
the small-scale sector. Ordinarily, they will be exduded from the industries not 
included in this list, except where production is predominantly for exports. 

Similarly, foreign concerns and subsidiaries and branches of foreign companies 
wUl be entitled to participate in the industries mentioned in Appendix I along with 
other applicants; but ordinarily they will be able to excluded from the industries 
not included in this list. They will be invest in industries if production is 
predominantly for exports. Their investments will be subject to the guidelines on 
the dilution of foreign equity and will be examined with reference to technological 
aspects, export possibilities and other overall effect on the balance of payments. 

Small-scale and co-operative sectors : Licencing decisions shall conform to 
the growth profile of the Plan and techno-economic and social considerations, e.g., 
economies of scale, appropriate technology, balanced regional development and 
development of backward areas, shall be fully replaced. The Government’s policy 
is to encourage competent small and medium entrepreneurs in all industries includ¬ 
ing those listed in Appendix I. In setting up of new capacity, such entrepreneurs will 
be preferred to large industrial houses and foreign companies, Licendng, poli^ will 
sedc to promote production of andllaries, wherever feasible and appropriate, 
' 1 in the medium or small-scale sector. Co-operatives and small and medium entre¬ 
preneurs will be encouraged to participate in the production of mass consumption 
goods with public sector also taking an increasing role. 

The limit of exemption from licencing provision will apply to substantial ex¬ 
pansion and new undertakings up to Rs. I crore by way cS fixed assets in land, 
buildings and machinery. This exemption will be inapplicable to larger industrial 
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houM ud to "dominant ondertaldogs" ai defined Isy tiie M.R.T.P. Act and to 
foreign companim and their brandies and robiidiaries. The Oovemment has also 
decided that the exemption would be inapplicable to existing licenced or registered 
undertakings having fixed assets exceeding Rs. 5 crores which will hereafter be 
sulject to the Ikendog provisions of the Industries (Development ft Regulation) Act 
in respect of new undertakings and expansion and diversification in the delicenced 
sector. 


The poliq^ of reservation for the small-scale sector which involves Investment 
in machinery and equipment up to Rs. 7.5 lakhs and in the case of ancillary indus¬ 
tries up to Rs. 10 lakhs continues. The poli^ of encouragement to the cooperative 
sector will reedve special emphasis in industries which process agricultural raw ma¬ 
terials, e.g, sugar cane, jute, cotton, or produce agricultural inputs such as 
fertilizers. 

The policy of the Government pertaining to joint sector is derivative of the 
Industrial Poli^ Resolution 1956. The Central and State Governments have taken 
equity participation with private parties, in appropriate cases. Each proposal for 
establishing a joint sector unit is judged and decided on its merit, commensurate 
with the Government’s social and economic objectives. The joint secctor will not 
be permitted to be used for the entry of larger houses, dominant undertakings and 
foreign companies in industries in which they are otherwise precluded on their own. 

This policy has been further liberalised, as far as the large houses and domi¬ 
nant undertakings are concerned, by a number of subsequent policy announcements 
made by the Central Oovemment, e.g., the Press Note dated 21st August, 1975 
allowing industrial undertakings in 15 specified engineering industries automatic 
growth of capacity at the rate of 5% per annum and up to a limit of 25% in a Plan 
period subject to certain conditions ; a Press Note dated 21st October, 1975 delicen- 
cing 21 qiecified industries provided the undertaking is not covered by the M.R.TJP. 
Act or the Foreign Exchange Regulation Act and provided no import of raw 
materials, imported capital goods or foreign collaboration are required, and also 
allowing unlimited expansion of capacity ■ in 29 specified industries on the basis of 
full utilisation of capacity, this facility being available also to undertakings covered 
by the M.R.T.P. Act and the F.E.R.A. subject to the condition that the excess pro- 
duction is exported or sold in accordance with the directions of the Oovemment; 
and the Press Note dated 4th November, 1975 providing for a simplified procedure 
by which companies covered by the M.;R.T.P. Act can take advantage of the facility 
of increasing production by utilising installed capacity allowed by the earlier noti¬ 
fication dated 21st October, 1975. For details see Guidelines for Industries 1976-77 
imblished. 1^ the Government of India, Mini|$ty of Industry ft Civil Supplies. Also, 
see F.S.P. (N) Eco -9. 
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StNunUaiii of lototrlol AfpMval Piroeeive 

The primary objective of the Govenmenfs dedaioa 0 ° industrial Policy 
(vide Press Note dated February 2,1973) is to issue various dearaaces within defi¬ 
nite time targets. Letters of intent, foreign collaboration approvals and capital 
goods dearances are proposed to be issued within 90 days of the receipt of appli¬ 
cations in each case, in the M.R.T.P. cases, withm ISO days having regard to the 
provisions of the Act. Entrepreneurs are intended to be encouraged to come for 
ward with composite applications for industrial licence, foreign collaboration 
approval and capital go^ clearance. In such composite cases, the time target 
will be 120 days for a composite dearance; in addition, in the event of an 
M.R.T.P. clearance being involved, the time target will be ISO days. 

The implementation of the declared system of Industrial Approvals has been 
placed under the supervision and guidance of an Inter-Ministerial Committee of 
Secretaries (namely Project Approval BoaTd=sPAB). The composite applications 
are to be directly dealt with by the PAB. A joint licencing-cum-M.R.T.P. Advisory 
Committee has been formed; its function is to fadlitate the co-ordinated and timely 
disposal of licencmg and M.R.T.P. clearance. 

The PAB and other approval Committee are to be serviced by a Secretariat 
for Industrial Approvals (abbreviated as SIA). 

All applications for industrial licence and foreign collaboration maybe 
submitted to SIA (Central Receipts and Despatch Section), Udyog Bbavan, New 
Delhi Capital Goods Applications—where the estimated value of equipments 
Rs. 10 lakh (non-rupee area) and Rs. 20 lakb (rupee area) or above—may be 
submitted to the SIA (C.G. Unit) Such appplications below these limits may conti¬ 
nue to be submitted to the Chief Controller of Imports and Exports. Foreign Colla¬ 
boration agreements which have to be taken on record by the Government after 
their conclusion may be sent to the Administrative Ministry concerned. 

It will be necessary for applicants who need a clearance under the M.R.T.P. 
Act to sulmtt industrial licence and the applications simultaneously in 

future; only then it will be feasible to co-ordinate the two clearances within the 
prescribed time-limits under the new arrangements. In such cases, a copy of the 
M.R.T.P. application should be sent to the SIA (Central Receipts and Despatch 
Section), along with the industrial licence application. Simultaneously,' the prescrib¬ 
ed number of copies of the M.R.T.P. application should be sent to the De^tment 
of Company Affairs. If the applicant needs pital goods clearance and/or foreign 
collaboration approval in addition to an industrial licence, he may submit 
simultaneous applications for all the approvals required Entrepreneurs are advi^ 
to Bub F"i* rach "composite applications” inasmuch as it will enable a composite or 
lifflultaoepw clearance to be given with a significant saving in the ffme-Ia^ Vnt/n 
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are alio adviied to lahiiiit loflkieflt onmber ofaddittooiSoi^dei of apidfoatSbai 
wbeie inveitneot pcppoid involves Hie manofiuture of itemi which fall under 
diflbrent lub-groupi Ikted in the fint Schedule to the Industries (Develoinnent & 
Regulation) Act; thereby speedy processiag will he facilitated. The help of the 
Entrqireneorial Assistance uiit of the SIA will be available to the applicants in 
filling the requisite forms. 

The Oovenunent has decided that in future the initial validity period for a 
letter of intent will be 12 months. In cases where neither foreign collaboration 
approval nor capital goods clearance is involved, an industrial licence will be 
issued at the initial stage itself initead of a letter of intent. In casm where only one 
Airther clearance (e.g. foreign collaboration or capital goods clearance) is needed, 
one fbrth« extension of 6 months to the initial validity may be considered. But 
where both (mentioned within brackets above) are involved, two extensions of six 
months, each beyond the initial validity period of 12 months may be considered. 
Applications for extensions to letters of intent should be addressed to the Adminis¬ 
trative Ministry concerned. In the event of the entrepreneur’s failure to file 
applications of dearances he needs within the total periods of 18 to 24 months, 
his letter of intent will lapse; he will have to apply for a fresh one. 

The letters of intent will be automatically converted in future into industrial 
licences when the final subsequent clearance that is required (e.g., foreign collabora¬ 
tion or capital goods clearance) is givoi. Applications for converting letters of 
intent issued before November 1, 1973 into industrial licences may be sent with a 
copy of the original approval to the Administrative Ministry concerned. 

The initial validity of industrial licences will be for 2 years. Within this 
period, commercial production from the licenced capacity will have to be establis¬ 
hed. However, the Administrative Ministry concerned can extend this period by 
two further periods of one year eadi. But the extension beyond these periods will 
be dedded by the PAB. 

Entrepreneurs who hold industrial licences shall submit returns in Form O 
prescribed under Rule 14 of the Registration and Licendng of Industrial Underta¬ 
kings Rule, 1932. These returns are to be submitted within one month after the expiry 
of every half year ending on June 30 and December 31 commencing from the date 
of issue of licence, until the production is started. These returns are to be submitted 
in duplicate to. SIA (Monitoring Unit). Copies of Form G returns should also be 
sent to the Administrative Ministry concerned and to Director General of Technical 
Developfitont or other app^riate technical authority. 

AppoMIx 1 to the IMastrial UesMing poHcy 1973. 

The dassi fi ca t ion of iodustries follov wjh e First Sdiednle to the indnstries 
(Devdopmentaad Rognlation) Act, 19S1. Items of manufacture reserved for ^ 
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piAlki lector under Schedule A to the bdustrul Poliqr Reeolotion, 1S156 or foe 
pcoductioa iu the unaU icale lector eifliqr be notified from time to time will be 
eielededsfrom the applicatioo of the tilt). 




1. Metalluigioll Induittia. 

(1) Feno Alioyi 
Q) Sted Castings and Forgiiigi 
^(3) Special Steels 

(4) Non-ferrous Metals and thmr alloys. 

4 Boilers and Steam Generating Plans. 

A Prime Movers (other than Electrical Generators) 

\(1) Industrial Turbines 
\2) Internal Combustions Engineers 

4. lectrical Equipment 

Equipment for transmission and distribution of electricity 
L Electrical Motors 
Electrical Furnaces 
f ray Equipment 

ctronic Components and Equipment 
Tran^tion. 

(1) ^ani&ed sailing vessels opto 1000 DWT 

(2) Sl^uaries 

W ^^*VciaI Vehicles 

f. Indostr 
7. Machine' 

g, Agricultu 

9. Earthmovl 

10. : indicating, recording, and regulating devices for 

pws*®*®* ^e, rate of flow, weights, levels and the like. 

11. Scientific 

12. r\)^hatic fertiliseis faOlng;^ (U Tnwganic 

fatdaai i, fm sSi^iaM. 0.1 D AR 
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liinery j Tractors and Power Tillers 



j /Cb!ttnle>k(atlierlihn 

.' (1) iBOiiaaio Hoivy Chcmicib 

(2) Oiganic Hea^y Chemkato 

<3) Fine Caiemicab, indadlng photpgraptdo chenucali 

(4) Synthetic Resini and Hastke 

(5) Siyntfaetic Rnbben 

(6) Man>made fibres 

(7) Indostiial Explosives 

(8) Insecticides, fimgicide, weedicides and the like 

(9) Synthetic Detergents 

(10) Miscellaneous Chemicals (for industrial use only) 

14. Drugs and Pharmaceuticals. 

15. Paper and Pulp induding Paper products. 

16. Automobile Tyres and Tubes. 

17. Plate Glass 

18. Ceramics 

(1) Refractories 

(2) Fumance lining bricks<acidic, basic and neutral!^ 

19. Cement Products 

(1) Portland Cement 
(2| Adiestos Cement 
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